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HOH.  CHAS.  H.  VAN  BRUNT,  P.  3. 

"  GEORGE  C.  BARRETT. 

"  WILLIAM  RUMSEY. 

«  EDWARD  PATTERSON. 

"  MORGAN  J.  O'BRIEN. 

"  GEORGE  L.  INGRAHAH. 

«  CHESTER  B.  MoLAUGHLIN. 

Second  Department, 

HoH.  WILLIAM  W.  GOODRICH,  P.  J 
••    EDGAR  M.  GULLEN. 
«    WILLARD  BARTLETT. 
"    EDWARD  W.  HATCH. 
«    JOHN  WOODWARD. 

Third  Department, 

Eos.  CHARLES  E.  PARKER,  P;  3. 
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"    D.  CADY  HERRICK. 
••    MILTON  H.  MERWIN. 
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H(nr.  GEORGE  A.  HARDIN,  P.  J. 
"    DAVID  L.  FOLLETT. 
"    WILLIAM  H.  ADAMS. 
"    HAMILTON  WARD.* 
"    PETER  B.  MoLENNAN. 
"    ALFRED  SPRING,  t 


•Died  December  28,  1898. 

t  Appointed  ete»  Hamilton  Ward,  deceased. 
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CA  USES  in  which  the  decistone  contained  in  Hwnle  Reporte  cmd 
in  the  Appellate  Division  Reports  home  heen  passed  vpon  hy  the 
CovH  of  Appeals. 

AYRB8  9.  Delaware,  L.  &  W.  R.  R.  Co 4  App.  Div.  611 

Judgment  affirmed:  158  iV;  71  254. 
Barber  v.  Kendall 1  App.  Div.  247 

Judgment  affirmed:  158  N,  T,  401. 
Bedlow  f>.  Stillwell 91  Hun,  884 

Judgment  affirmed :  158  N,  T,  292. 
Colby  v.  Doty 92  Hun,  e07 

Judgment  affirmed :  158  K  F.  828. 
Delaware,  L.  &  W.  R.  R.  Co.  «.  City  of  Buffalo 4  App.  Div.  502 

Judgment  affirmed :  168  iV;  T.  266. 
DoDOB  ».  Wbill 8  App.  Div.  621 

Judgment  affirmed :  158  N.  T.  846. 

Emblbr  «.  Hartford  Steam  Boiler  Ins.  Co 8  App.  Div.  186 

Judgment  and  order  affirmed:  158  N,  T.  481. 

Hawkins  v.  Pelham  Electric  L.  &  P.  Co 84  App.  Div.  627 

Order  reverted  and  the  dtfendanVs  motion  granted :  158  N.  T.  417. 

Hopkins  v.  Clark 7  App.  Div.  207 

Judgment  affirmed:  158  N,  T,  299. 

Husted  f>.  Thomson : 7  App.  Div.    66 

Judgment  and  order  affirmed :  158  N,  F.  828. 

JoNSSi).  Town  of  ToNAWANDA 85  App.  Div.  151 

Judgment  renereed  and  new  trial  granted :  158  N.  F.  488. 

EUMBBBGBR  t,  CONGRESS  SPRING  CO 8  App.  Div.      96 

Judgment  reversed  and  new  trial  ordered :  168  N,  T,  889. 

Maloney  «.  Nelson 12  App.  Div.  545 

Judgment  and  order  affirmed:  158  N,  T,  851. 

Matter  of  Randbl 84  App.  Div.  681 

Order  affirmed :  158  K  T.  216. 

OlmsTead  9.  Latimbr 9  App.  Div.  168 

Judgment  of  the  Appellate  Division  reversed  as  to  the  dtfendants  Henry  A.  and 
Brainard  O.  Latimer,  and  that  of  the  Special  Term  modifled,  and  as  modified 
affirmed:  158  iT.  F.  818. 

Palmer  v.  Larchmont  Electric  Co 6  App.  Div.    12 

Judgment  reversed  and  new  trial  granted :  168  If,  F.  281. 

People  ex  rel.  Louohran  v,  Bd.  R.  R.  Comrs 82  App.  Div.  168 

Order  affirmed:  168  29',  F.  421. 
Pboplb  ex  rel.  Tate  v.  Dalton 84  App.  Div.      6 

Order  affirmed:  158  iT.  F.  204. 

People  ex  rbl.  Hebrmance  v.  Dedbrick 85  App.  Div.    29 

Order  affirmed :  158  N,  F.  414 
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People    ex  rbl.    City  op  Niagara  Falls    v.  N.  Y.  C.   &  H.  R.  R.  R. 

Co 31  App.  Div.  884 

Order  affirmed:  158  N.  T,  410. 

People  ex  rel.  Baerd  «.  Nixon 82  App.  Div.  518 

Judgment  affirmed:  158  JS'.  T.  221. 

People  v.  Parmenter 19  App.  Div.  682 

Order  reversed  and  applieaiion  denied :  158  If.  T,  885. 

People  v.  Willis 84  App.  Div.  208 

Judgment  and  order  affirmed:  158  N.  T.  892. 

Perkins  v.  Heert 5  App.  Div.  385 

Judgment  affirmed :  lb%  N,  T.  806. 

Preston  v.  City  op  Syracuse 92  Hun,  801 

Judgment  and  order  affirmed :  158  iV.  Y.  856. 

Town  op  Mount  Morris  v.  King 8  App.  Div.  495 

Judgment  affirmed,  sub  nom.  Toum  of  Mount  Morris  v.  Tfiomae :  158  iV.  T.  450. 

Valentine  v.  Healey 1  App.  Div.  502 

Judgment  reversed  and  new  trial  granted :  158  iV.  F.  869. 

Weston  u.  Brown 91  Hun,  689 

Judgment  and  order  affirmed :  158  If,  T.  860. 

Weston  «.  City  op  Syracuse 82  Hun,    67 

Judgment  reversed  and  new  trial  granted :  158  If.  T.  274. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decide  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
181  N.  Y.  490.)  — [Rep. 
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Cases 


DETEKMINED  IN  THE 


THIRD   DEPARTMENT 


IK  THE 


APPELLATE    DIYISIOH", 
Jaiittartj;  1899.* 


The  People  op  the  State  of  New  York  ex  rel.  Jofrneay  & 
BuRNHAM  Company,  Relator,  v.  James  A.  Roberts,  as  Comp- 
troller of  the  State  of  New  York,  Respondent. 

Corporation  tax — aswwr^*^  *  therrfor  —  testimony  oa  to  the  value  of  the  a^ets  of  a 
foreign  corporation — iu  Jts  slunild  be  deducted  —  wTien  the  good  mU  is  part  ef  its 
capital  stock. 

In  detenniniDg  the  amount  of  capital  employed  by  a  foreign  corporation  within 
the  State  of  New  York,  for  the  purpose  of  assessing  the  tax  imposed  by  section 
182  of  the  Tax  Law  (Laws  of  1896,  chap.  908),  the  Comptroller  cannot  arbi- 
trarily reject  uncontradicted  and  not  improbable  testimony  of  an  employee  of 
the  corporation  familiar  with  its  assets,  to  the  effect  that  the  item  "Accounts 
receivable,"  valued  in  the  balance  sheet  at  $224,940.82,  did  not  exceed  in  value 
$100,000;  that  the  item  "  Bills  receivable,"  valued  in  the  balance  sheet  at 
$10,820.42,  did  not  exceed  in  value  $2,500;  that  the  merchandise,  valued  in  the 
balance  sheet  at  $408,310.89.  was  not  worth  over  $250,000. 

In  such  a  proceeding,  where  all  the  corporate  property  and  business  is  in  the 
State  of  New  York,  the  corporation  is  entitled  to  have  the  amount  of  its  debts 
deducted  from  the  amount  of  capital  employed  by  it  in  the  State  of  New  York. 

Where  such  foreign  corporation  was  incorporated  to  acquire  and  continue  the 
business  of  a  firm  doing  business  in  the  State  of  New  York,  the  value  of  the 
good  will  and  name  of  the  business  acquired  from  such  firm  is  a  part  of  the 
capital  stock  employed  by  the  foreign  corporation  within  the  State  of  New 
York. 

Cebtiorabi  issned  out  of  the  Supreme  Court  and  attested  on  the 
10th  day  of  June,  1897,  directed  to  James  A.  Roberts,  as  Comptroller 
of  the  State  of  New  York,  commanding  him  to  certify  and  return 

♦The  other  cases  of  this  term  will  be  found  in  volume  86,  App.  Div.— [Rep. 
App.  Div.— Vol.  XXXVII.        1 
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2    PEOPLE  EX  REL.  JOURNEAY  &  B.  CO.  v.  ROBERTS. 

Third  Department,  January  Term,  1899.  [Vol.  87. 

to  the  oflSco  of  the  clerk  of  the  county  of  Albany  all  and  singular 
his  proceedings  in  the  settlement  of  the  account  for  taxes  against 
the  relator  for  the  year  ending  October  31,  1896,  under  the  provis- 
ions of  chapter  908  of  the  Ijaws  of  1896. 

The  Journeay  &  Burnham  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  Jersey  in  the  year  1891  for  the 
purpose  of  acquiring  and  carrying  on  the  business  formerly  con- 
'ducted  by  the  firm  of  Journeay  &  Burnham  in  the  city  of  Brook- 
lyn, N.  Y.,  and  of  buying  and  selling  merchandise  and  commodities, 
and  trading  therein. 

The  corporation  was  organized  with  a  paid-up  capital  of  $1,000,000. 
All  the  stock,  10,000  shares,  was  issued  and  divided  into  classes  — 
5,000  shares  of  preferred  and  5,000  shares  of  common  stock.  On 
its  incorporation  it  acquired  the  property,  good  will  and  business  of 
the  firm  of  Journeay  &  Burnham,  and  has  ever  since  conducted  a 
business  in  the  city  of  Brooklyn,  N.  Y. 

For  the  year  ending  on  October  31,  1896,  dividends  of  eight  per 
cent  on  the  preferred  and  of  two  per  cent  on  the  common  stock 
were  declared  and  paid. 

The  corporation  had  no  property,  and  did  no  business  in  any  other 
place  than  at  Brooklyn,  N.  Y.,  except  that  its  directors  met  in  New 
Jersey.  Seventy-five  thousand  dollars  of  its  property  during  the 
year  in  question  was  engaged  in  the  business  of  manufacturing. 

The  Comptroller  taxed  the  relator  on  the  full  amount  of  its  capi- 
tal stock,  less  $75,000  employed  in  manufacturing  during  said  year, 
computing  the  tax  as  follows :  Preferred  stock,  computed  at  $462,500, 
on  which  eight  per  cent  dividend  was  paid,  at  the  rate  of  one-quarter 
of  a  mill  for  each  one  per  cent,  $925 ;  common  stock,  computed  at 
$462,500,  on  which  two  per  cent  dividend  was  paid,  at  the  rate  of 
one  and  one-half  mills  on  each  dollar  of  the  estimated  value  thereof, 
$693.75  — making  the  total  tax  $1,618.75. 

It  is  claimed  that  the  Comptroller  erred  in  the  appraisal  of  the 
value  of  the  capital  of  the  relator  employed  in  business  in  this  State 
during  the  year  in  question  by  reason  of  overvaluation. 

Section  182,  chapter  908,  Laws  of  1896,  under  the  provisions  of 
which  the  tax  in  question  was  imposed  by  the  Comptroller,  provides 
as  follows :  "  If  such  corporation,  joint  stock  company  or  association 
«hall  have  more  than  one  kind  of  capital  stock,  and  upon  one  of  such 
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PEOPLE  EX  REL.  JOURNEAY  &  B.  CO.  v.  ROBERTS.    3 
App.  Div.]  Third  Department,  January  Term,  18»9. 

kinds  of  stock  a  dividend  or  dividends  amounting  to  six,  or  more 
tlian  six,  per  centum  upon  the  par  value  thereof  has  been  made  or 
declared,  and  upon  the  other  no  dividend  has  been  made  or  declared, 
or  the  dividend  or  dividends  made  or  declared  thereon  amount  to  less 
than  six  per  centum  upon  the  par  value  thereof,  then  the  tax  shall  be 
at  the  rate  of  one-quarter  of  a  mill  for  each  one  per  centum  of  divi- 
dends made  or  declared  upon  tlie  capital  stock  upon  the  par  value  of 
which  the  dividend  or  dividends  made  or  declared  amount  to  six  or 
more  than  six  per  centum,  and  in  addition  thereto  a  tax  shall  be 
charged  at  the  rate  of  one  and  one-half  mills  upon  every  dollar  of 
the  valuation  made  in  accordance  with  the  provisions  of  this  act  of 
the  capital  stock  upon  which  no  dividend  was  made  or  declared,  or 
upon  the  par  value  of  which  the  dividend  or  dividends  made  or 
declared  did  not  amount  to  six  per  centum.  Every  corporation, 
joint  stock  company  or  association  organized,  incorporated  or  formed 
under  the  laws  of  any  other  State  or  country  shall  pay  a  like  tax 
for  the  privilege  of  exercising  its  corporate  franchises  or  carrying 
on  its  business  in  such  corporate  or  organized  capacity  in  this  State, 
to  be  computed  upon  the  basis  of  the  capital  employed  by  it  within 
this  State." 

Edmund  Z.  Cole  and  John  B,  Green^  for  the  relator. 

G,  D,  B,  HoBhrouck^  Deputy  Attorney-General^  for  the 
respondent. 

Putnam,  J. : 

By  the  provisions  of  the  act  of  1896,  above  quoted,  a  distinction 
is  made  between  a  domestic  and  a  foreign  corporation.  The  former, 
when  it  has  two 'kinds  of  stock,  on  one  of  which  a  dividend  of  more 
than  six  per  cent  is  paid,  and  on  the  other  a  dividend  of  less  than 
six  per  cent,  must  pay  one-quarter  of  a  mill  for  each  one  per  centum 
of  the  dividends  over  six  per  cent  on  the  par  value  of  such  stock, 
and  a  tax  of  one  and  one-half  mills  on  the  dollar  on  the  valuation  of 
the  stock  on  which  dividends  less  than  six  per  cent,  or  no  dividends, 
have  been  declared.  But  the  act  provides  that  a  foreign  corpora- 
tion shall  pay  a  like  tax  to  be  computed  upon  the  basis  of  the  capital 
stock  by  it  employed  in  this  State.  Thus,  in  People  ex  rel.  N,  E, 
D.  Meat  Co.  v.  Roberts  (155  N.  Y.  408)  it  appeared  that  the 
capital  stock  of  the  relator  was  originally  $400,000,  which  was  after- 
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wards  increased  to  $800,000.  The  Comptroller  determined  that 
the  capital  employed  by  the  corporation  in  this  State  during  the  two- 
years  ending  October  31,  1895,  was  $45,900,  and  during  the  year 
ending  October  31,  1896,  $30,600.  The  corporation  had  made 
dividends  during  the  years  in  question  of  over  six  per  centum.  The 
Comptroller  settled  the  tax  against  the  corporation  at  the  rate  of 
one-quarter  of  a  mill  for  each  one  per  centum  of  dividends  declared 
during  said  years,  computed  on  the  basis  of  the  capital  he  had  thus 
determined  was  employed  in  this  State.  This  manner  of  computa- 
tion was  not  disapproved  by  the  Court  of  Appeals  in  the  case  cited. 
The  question  is,  therefore,  presented  as  to  the  amount  of  the  capital 
of  the  relator  employed  in  this  State  in  the  year  ending  October  31, 

1896.  The  Comptroller  determined  that  the  full  amount  of  it& 
original  capital,  $1,000,000,  was  thus  employed ;  and  deducting  the 
$75,000  thereof  used  in  the  business  of  manufacturing,  settled  the 
sum  on  which  the  relator  was  liable  to  pay  a  tax  at  $925,000. 

In  the  proceedings  before  the  Comptroller,  with  a  view  of  show- 
ing the  actual  amount  and  value  of  the  capital  of  the  relator  in  this 
State  in  1896,  a  balance  sheet  prepared  by  its  officers  on  January  1, 

1897,  conceded  to  show  the  situation  of  the  company  as  well  during 
the  year  1896  as  of  the  time  it  was  used,  was  introduced  at  the 
instance  of  the  Comptroller,  and  is  as  follows : 

"  Balance  Sheet,  January  1,  1897. 

''  Assets.  Book  Value.  Actual  Value. 

"Cash $4,096  05  $4,096  05 

"  Accounts  receivable 224,940  82  100,000  00 

"  Bills  receivable 10,820  42  2,500  00 

"Furniture,    fixtures,    horses    and 

wagons,  machinery  and  tools. . .  25,882  90  16,067  13 

"  Merchandise 408,310  89  250,000  00 

"          "            mfg 67,000  00 

"  Expense 3,886  13  1,000  00 

"P.  &L.,  1891 16,766  35 

"  Journeay  &  Burnhara  business. . .  381,529  13 

"  Total  assets $1,076,232  69     $440,663  18  '^ 

The  second  column  of  figures  was  not  upon  the  balance  sheet  when 
made,  but  was  afterwards  placed  thereon  by  the  direction  of  the 
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oflScers  of  the  relator,  as  it  is  claimed,  with  a  view  of  showing  the 
true  value  of  the  assets  of  the  corporation. 

On  the  hearing  before  the  Comptroller,  one  Conklin,  an  employee 
of  the  relator,  testified  in  regard  to  the  item  "  Accounts  receivable, 
$224,940.82,"  in  the  balance  sheet,  that  such  accounts  were  not  in 
fact  worth  over  $100,000 ;  that  many  of  the  accounts  were  worthless 
and  against  irresponsible  parties,  or  barred  by  the  Statute  of  Limita- 
tions ;  that  the  item  embraced  a  quantity  of  uncollectible  accounts 
acquired  from  the  firm  of  Journeay  &  Burnham,  and  also  accrued 
since  the  incorporation  of  the  relator,  which  had  been  accumulating 
for  years,  and  in  value  did  not  exceed  $100,000. 

The  witness  also  testified  that  the  item  "  Bills  receivable,"  valued 
at  $10,820.42  on  the  balance  sheet,  did  not  exceed  in  value  $2,500 ; 
that  the  merchandise  on  such  statement  called  worth  $408,310.89 
was  not  in  fact  worth  over  $250,000.  The  witness  was  not  contra- 
dicted. His  statement  was  not  improbable,  and  he  fully  explains 
the  facts  upon  which  his  judgment  is  based.  He  had  been  in  the 
•employ  of  the  relator  and  of  the  firm  who  had  conducted  the  same 
business  before  it  was  purchased  by  the  former.  He  was,  therefore, 
fully  competent  to  testify  as  to  the  value  of  the  stock  and  accounts 
owned  by  the  relator.  We  think  that,  in  the  absence  of  any  conflict- 
ing testimony,  the  Comptroller  was  not  authorized  to  discredit  the 
probable  statement  of  the  witness  as  to  the  true  value  of  the  prop- 
erty in  question.  The  Comptroller,  if  he  doubted  the  statement, 
might  have  required  an  inventory  of  the  accounts  and  bills  and  of 
the  merchandise,  and  called  other  witnesses  as  to  the  value  thereof. 
Failing  to  do  so,  we  think  he  could  not  arbitrarily  reject  the  testi- 
mony of  the  witness,  who,  from  the  return,  appears  to  be  fully  com- 
petent, and  whose  statement  was  not  improbable. 

In  People  ex  rel,  Edison  General  Electinc  Co.  v.  Barker  (141  N. 
Y.  251-255)  an  officer  of  the  corporation  having  made,  under  oath,  a 
valuation  of  assets  to  the  commissioners  of  taxes,  it  was  said  in  regard 
to  the  commissioners  :  "  If  they  were  dissatisfied  with  his  valuation 
of  assets  in  gross  they  could  have  required  them  to  be  given  in  detail, 
and  so  been  enabled  to  judge  of  the  fairness  or  unfairness  of  the 
valuation ;  but  they  were  not  justified  in  assuming  that  the  treas- 
urer, for  the  purpose  of  evading  taxation,  had  falsely  underesti- 
mated the  assets  because  of  a  recent  dividend,  the  declaration  of 
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which  did  not  necessarily  involve  the  fact  of  an  unimpaired  capital." 
Those  remarks  can  be  properly  applied  to  this  case. 

It  was  shown  at  the  hearing  that  the  relator  was  indebted  in  the 
sum  of  $93,253.34.  This  sum  should  have  been  deducted  from  the 
amount  determined  by  the  Comptroller  as  the  capital  employed  by 
the  relator  in  this  State.  {People  ex  rel.  Wiehv^ch  ds  H.  Co.  v. 
RolerU,  154  N.  Y.  101.) 

It  is  claimed  by  the  relator  that  the  item  in  the  balance  sheet, 
"Jounieay  &  Burnham  business,  $381,529.13,"  should  have  been 
deducted  from  the  amount  charged  against  it.  The  witness  Conk- 
lin  testified  that  this  item  represented  the  value  of  the  good  wilj 
and  name.  We  are  unable  to  concur  with  the  contention  of  the 
relator  in  this  regard.  All  its  property  and  business  is  in  this 
State.  The  object  of  its  incorporation  was  to  acquire  and  continue 
the  business  of  the  firm  of  Journeay  &  Burnham,  of  the  city  of 
Brooklyn,  N.  Y.  Under  the  circumstances,  the  value  of  the  good 
will  and  name  of  the  business  was  part  of  relator's  ^capital  stock 
employed  in  this  State.  The  balance  sheet  showed  that  the  value 
of  th^  good  will  and  name  was  $381,529.13,  and  there  was  no  satis- 
factory evidence  to  contradict  the  admission  of  the  relator  con- 
tained in  said  paper.  All  that  the  witness  Conklin  testified  to  on 
the  subject  was,  "  We  couldn't  put  a  price  on  it ;  we  cguldn't  get 
anything  for  it."  Such  testimony  is  far  from  showing  that  the 
good  will  was  of  no  value,  or  what  its  value  was.  On  the  rehear- 
ing, the  burden  was  upon  the  relator  to  show  error,  if  any  there 
was,  on  the  part  of  the  Comptroller  in  estimating  the  value  of  its 
property  employed  in  this  State.  We  think  the  relator  failed  to 
show  such  error  in  regard  to  this  item.  The  Comptroller,  there- 
fore, was  justified  in  taking  the  statement  of  the  balance  sheet  as 
to  the  value  of  the  good  will  and  name. 

Our  conclusion  is  that  certain  reductions  should  be  made  from 
the  sum  which  the  Comptroller  determined  represented  the  value 
of  the  capital  employed  by  the  relator  in  this  State,  as  follows : 

Amount  of  assets,  as  stated  in  balance  sheet $1,  076,  232  69 

Deduct  property  employed  in  manu- 
facturing      $75,  000  00 

Debts 93,  253  24 
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DifEerence  between  value  of  accounts 

and  bills,  as  stated  in  ''  real  value  " .   $133,  261  24 

DiflFerence  between  value  of  goods  on 

statement  and  real  value 158,  310  89 

$459,  825  37 


Balance $616,407  32 

The  determination  of  the  Comptroller  should  be  modified  accord- 
ingly ;  the  amount  of  the  capital  employed  in  this  State  settled  at 
the  sum  above  mentioned,  on  one-half  of  which  the  relator  should 
pay  a  tax  at  the  rate  of  two  mills,  and  on  the  other  at  the  rate  of 
one  and  one-half  mills. 

The  determination  of  the  Comptroller  is  modified  accordingly, 
without  costs  to  either  party. 

All  concurred. 

Decision  of  Comptroller  modified  as  specified  in  opinion,  and  as 
modified  confirmed,  without  costs. 


James  Patrick,  Appellant,  v,  Victor  Knitting  Mills  Company, 

Respondent. 

Trial  —  U9e  of  intoxicating  liquor  by  the  jury  which  wquires  a  terdict  to  be  aet  aside, 

A  jury,  to  whom  a  cause  had  been  submitted,  took  a  ballot  .at  five  o'clock  in  the 
•  afternoon  which  resulted,  nine  for  no  cause  of  action,  two  for  a  verdict  in 
favor  of  the  plaintiff,  and  one  blank.  Subsequently,  almost  all  of  the  jury,  at 
the  invitation  of  the  officer  in  charge,  drank  intoxicating  liquors  in  the  bar- 
room of  a  hotel  where  they  went  for  supper,  and  after  supper  they  were  taken 
to  the  jury  room,  and  at  eleven  o'clock,  after  several  ballots,  the  jury  stood, 
one  for  a  verdict  in  favor  of  the  plaintiff  and  eleven  for  no  cause  of  action. 
At  that  time  the  members  of  the  jury  sent  for  and  procured  a  quart  bottle  of 
mixed  whisky  and  wine,  which  was  partaken  of  by  most  of  them,  and  it  appeared 
that  they  again  partook  of  whisky  during  the  night,  and  that  before  breakfast 
some  of  the  members  thereof  drank  brandy  at  the  bar  of  the  hotel.  On  the 
opening  of  court  the  next  morning  the  jury  reported  that  they  had  been  unable 
to  agree,  and  on  being  again  sent  out  they,  at  eleven-thirty  a.  m.,  agreed  upon 
a  verdict  of  no  cause  of  action. 
Held,  that  the  use  of  intoxicating  liquors  by  the  jury  to  the  extent  and  under 
the  circumstances  shown  was  such  great  and  extreme  misconduct  as  called  upon 
the  court  to  grant  a  new  trial. 
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Appeal  by  the  plaintiflF,  James  Patrick,  from  an  order  of  the 
Supreme  Court,  made  at  the  Albany  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Albany  on  the  9th  day  of 
June,  1898,  denying  the  plaintiffs  motion  for  an  order  setting  aside 
the  verdict  of  a  jury  in  favor  of  the  defendant  and  granting  a  new 
trial. 

The  appeal  in  this  case  is  from  an  order  of  the  Special  Term 
denying  a  motion  made  by  the  plaintiff  to  set  aside  a  verdict  in 
favor  of  the  defendant  for  the  alleged  misconduct  of  the  members 
of  the  jury  in  using  intoxicating  liquors  after  the  cause  was  finally 
submitted  to  them.  It  is  not  claimed  that  either  party  knew  of  or 
was  in  any  way  connected  with  such  misconduct.  It  was  shown 
that  after  the  jury  retired  at  about  five  o'clock  in  the  afternoon  of 
December  17,  1897,  a  ballot  was  taken  with  the  following  result : 
Nine  for  no  cause  of  aetion,  two  for  a  verdict  in  favor  of  the  plain- 
tiff, and  one  blank.  The  members  of  the  jury  were  then,  pursuant 
to  the  direction  of  the  judge,  taken  by  the  officer  in  charge  to  a 
hotel  to  procure  supper.  On  their  way  they  passed  through  a  bar- 
room, and,  at  the  invitation  of  such  officer,  almost  all  of  them  drank 
intoxicating  liquors  at  the  bar.  After  supper  they  were  taken  to 
their  room,  and,  after  some  ballots,  the  vote  stood  :  One  for  a  ver- 
dict in  favor  of  the  plaintiff  and  eleven  for  no  cause  of  action.  At 
that  time,  about  eleven  o'clock  at  night,  the  membei-s  of  the  jury 
sent  out  for  and  procured  a  quart  bottle  of  mixed  whiskey  and  wine, 
which  was  partaken  of  by  most  of  them. 

So  far  there  is  no  conflict  in  the  affidavits  read  on  the  motioii. 
Two  of  the  jurors  also  stated  in  their  affidavits  that  another  bottle 
of  whiskey  was  afterwards,  at  about  one  o'clock  at  night,  brought 
into  the  jury  room  and  drank  by  members  of  the  jury.  One  of  said 
affiants  also  stated  that  on  the  next  morning  before  breakfast  he 
drank  brandy  at  the  bar  of  tlie  hotel,  and  saw  several  of  the  other 
jurors  drink  liquor  at  the  same  time  and  place.  This  last  statement 
does  not  appear  to  be  denied,  but  affidavits  on  the  part  of  the 
defendant  are  to  the  effect  that,  instead  of  a  second  bottle  of 
whiskey  being  brought  into  the  jury  room,  one  of  the  jurors  had  a 
pocket  flask  of  whiskey  of  which  several  of  the  jurors  partook. 

The  affidavits  read  on  the  part  of  the  defendant  show  that,  when 
treated  by  the  officer,  the  juror  Wemple  drank  liquor  or  whiskey; 
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he  afterwards  drank  out  of  the  bottle  twice.  Finch  drank  whiskey 
at  the  bar  and  out  of  the  bottle  two  or  three  times.  Van  Wormer 
drank  nothing  at  the  bar,  but  drank  out  of  the  bottle  two  or  three 
times.  Vanderzee  drank  whiskey  or  lager  at  the  bar,  once  out  of 
the  bottle,  and  out  of  the  flask,  he  thinks,  once.  The  juryman 
Thrall,  in  his  affidavit,  states  that  he  drank  at  the  bar  on  the  even- 
ing of  December  seventeenth,  once  out  of  the  bottle  brought  in  at 
eleven  o'clock,  once  out  of  the  other  bottle  and  at  the  bar  on  the 
morning  of  the  eighteenth  before  breakfast.  All  the  jurors  but 
one  state,  in  their  affidavits,  that  they  were  not  at  all  affected  by 
the  liquor  they  drank. 

At  the  opening  of  the  court  on  December  eighteenth  the  jury 
came  in  and  reported  that  they  were  unable  to  agree.  They  were 
again  sent  out  and,  at  about  eleven-thirty  a.  m.,  agreed  upon  a  ver- 
dict of  no  cause  of  action. 

Walter  II,  Wertime  and  John  T.  Cooky  for  the  appellant. 
Henry  A,  Strong  and  K  Countryman^  for  the  respondent. 

Putnam,  J. : 

Under  the  doctrine  stated  in  Rose  v.  Smith  (4  Cow.  17) ;  The 
People  V.  Douglass  (Id.  28),  and  Brant  v.  Fowler  (7  id.  562),  the 
verdict  rendered  by  the  jury  in  this  case  could  not,  under  the  cir- 
cumstances, be  allowed  to  stand.  In  those  cases  it  was  held  that 
the  mere  fact  that  one  of  the  jurors  drank  intoxicating  liquors  dur- 
ing the  progress  of  the  trial  was,  of  itself,  sufficient  cause  to  set 
aside  the  verdict.  In  Wilson  v.  Abrahams  (1  Hill,  207)  the  cor- 
rectness of  this  doctrine  was  denied.  I  shall  hereafter  have  occa- 
sion to  consider  this  case. 

In  People  v.  Schad  (58  Hun,  571)  the  General  Term  of  the  fifth 
department  held  that,  after  the  jury  had  retired  to  deliberate  upon 
tlieir  verdict,  the  fact  that  one  of  them  was  allowed  to  drink  spirit- 
uous liquors  was  a  sufficient  ground  to  set  aside  the  verdict. 

In  Ilanrahun  v.  Ayres  (10  Misc.  Rep.  436)  the  Special  Term  of 

the  Superior  Court  of  Buffalo  also  reached  the  conclusion  that  the 

drinking  of  spirituous  liquors  by  members  of  the  jury  without  leave 

of  the  court,  when  deliberating  upon  a  verdict,  is  a  sufficient  ground 

App.  Div.— Vol.  XXXVIL        2 
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for  setting  it  aside.  In  other  States  the  same  doctrine  has  been 
held.  {The  State  of  Iowa  v.  BaMy^  17  Iowa,  39;  Ryan  v.  Har- 
row^ 27  id.  494;  People  v.  Gray^  61  Cal.  164;  People  .v.  Lee 
Chuck,  78  id.  317-330 ;  Dams  v.  State,  35  Ind.  496 ;  Leighton  v. 
Sargent,  31  N.  H.  119.)  Many  other  authorities  to  the  same  effect 
might  be  cited. 

In  some  of  the  authorities  it  has  been  held  that  the  act  of  a  mem- 
ber of  a -jury,  in  using  alcoholic  beverages  at  any  time  during  a  trial, 
warranted  the  setting  aside  of  a  verdict ;  in  othei*s,  that  the  miscon- 
duct of  a  juror  or  jurors  in  using  liquors  after  they  had  retired  to 
deliberate,  was  a  sufficient  cause  to  invalidate  the  verdict. 

A  distinction,  however,  has,  I  tliink,  properly  been  made  between 
the  act  of  a  juror  in  using  liquors  during  the  progress  of  a  trial,  at 
a  time  when  he  is  allowed  to  separate  from  his  fellow-jurymen, 
and  a  similar  act  after  the  jury  has  retired  to  deliberate  upon  a 
verdict. 

In  People  v.  Pacherhofer  (64  Hun,  483)  it  appeared  that  a  juror 
had  taken  wine  medicinally  during  the  trial  and  before  the  final 
submission  of  the  case.  This  was  held  not  a  ground  for  disturbing 
the  verdict,  and  Dwight,  Ch.  J.,  used  the  following  language, 
adverting  to  the  distinction  between  the  misconduct  of  a  juror  using 
liquor  during  the  progress  of  the  trial  and  after  the  final  submission 
of  the  case :  "  The  cases  in  which  verdicts  have  been  set  aside  for 
misconduct  of  jurors  in  the  use  of  liquor  are  those  in  which  the 
liquor  has  been  drank  —  without  leave  of  the  court  or  medical  pre- 
scription— after  the  case  has  been  submitted  to  the  jury  for  tlieir 
decision.     {People  v.  Schad,  58  Hun,  571,  and  the  cases  cited.) 

"  We  are  not  aware  that  a  charge  of  misconduct  of  a  juror,  such 
as  to  vitiate  a  verdict,  has  ever  been  based  upon  the  use  of  liquor 
during  the  trial." 

This  distinction  is  alluded  to  in  The  State  v.  Bruce  (48  Iowa, 
530-537)  as  follows :  "  There  is  a  wide  distinction  between  the 
duty  of  a  juror  during  the  adjournment  of  court  pending  the  trial 
and  his  duty  after  the  case  is  submitted  to  him  for  his  determina- 
tion. *  *  *  If,  during  the  adjournment  of  the  court,  they  do 
no  act  which  impairs  the  mind  or  clouds  the  understanding,  when 
again  called  to  hear  the  evidence  or  arguments  of  counsel,  we  think 
it  cannot  be  said  that  there  was  misconduct  to  the  prejudice  of  any- 
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one.  When  the  caiise  has  been  finally  submitted,  the  parties  have 
the  right  to  the  calm,  deliberate  and  sober  consideration  of  the  jury,, 
and  any  conduct  which  tends  to  impair  this  right  may  well  be  said 
to  be  prejudicial. 

"  An  examination  of  the  numerous  cases  cited  in  argument  has 
led  us  to  the  conclusion  tliat  when  the  indulgence  in  intoxicating 
drinks  occurs  during  the  adjournment,  and  before  the  cause  is  finally 
submitted  to  the  jury,  the  better  rule  is,  in  the  absence  of  a  showing 
of  prejudice,  that  the  verdict  should  stand,  and  we  think  there  is  no 
good  reason  for  making  any  distinction  between  civil  and  criminal 
causes  in  the  application  of  the  rule."  (See,  also,  People  v.  Lee 
Chuck,  39  Alb.  L.  J.  354,  358 ;  Grottkau  v.  The  State,  70  Wis.  462, 
469;  Hanrahan  v.  Ayres,  eupra,  p.  441.) 

In  Wilson  v.  Ahrahame  (1  Hill,  207)  the  verdict  was  sought  to- 
be  set  aside  because  one  of  the  jurors  had  drunk  liquor  while  the 
trial  was  in  progress,  and  before  the  evidence  was  closed. 

To  understand  the  opinion  of  Bronson,  J.,  in  that  case,  we  must 
bear  in  mind  the  facts  that  appeared  therein.  It  was  shown  that,, 
during  the  adjournment  for  dinner  on  the  second  day  of  the  trial,, 
the  jurors  being  allowed  to  separate,  and  before  the  evidence  had 
been  closed,  one  of  the  jurors  went  to  a  tavern  and  drank  about  half 
a  gill  of  brandy.  There  was  no  allegation  that  he  was  rendered  less- 
capable  by  his  act  for  the  proper  discharge  of  his  duties.  He  after- 
wards during  the  trial  sat  as  one  of  the  jurors,  apparently  unaf- 
fected by  the  liquor  he  had  taken.  This  was  the  misconduct  for 
which  the  verdict  was  sought  to  be  set  aside,  and  the  remarks  of 
Bbonson,  J.,  were  made  in  reference  to  that  state  of  facts.  It  was. 
held,  under  the  circumstances  slwwn  in  that  case,  that  the  verdict 
should  not  be  overruled. 

The  facts  in  the  case  under  consideration  are  very  different.  The 
misconduct  of  the  members  of  the  jury  was  while  they  were  delib- 
erating on  their  verdict.  They  must  be  deemed  to  have  known  that 
their  act  was  wrongful,  as  well  as  the  act  of  the  oflScer  in  charge,  in 
allowing  them  to  have  spirituous  liquors ;  and  hence  their  miscon- 
duct was  willful.  It  is  shown  that  members  of  the  jury  drank 
intoxicating  liquors  three  or  four  times  during  their  deliberations,, 
some  of  them  perhaps  five  times,  if  such  members  drank  at  the  bar 
before  breakfast  on  the  morning  of  the  fifteenth  of  December.     It 
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might  well  be  held  under  the  facts  disclosed  in  the  case  of  Wilson 
V.  Ahrahama^  tlrat  the  slight  misconduct  of  one  juror  should  not 
invalidate  the  verdict ;  while  under  the  circumstances  appearing  in 
this  case,  that  the  verdict  should  be  set  aside.  The  question  here 
presented  is  whether  a  verdict  shall  be  allowed  to  stand,  when  it 
appears  that  the  members  of  the  jury  during  their  deliberations 
indulged  in  what  might  be  called  a  carousal. 

In  Wilson  v.  Ahrahams  {s\ipra)^  Justice  Bronson,  discussing  the 
cases  where  the  misconduct  of  one  or  more  of  the  members  of  a 
jury  should  or  should  not  cause  a  verdict  to  be  set  aside,  uses  the 
following  language  :  "  When  *  *  *  there  is  reason  to  suspect 
that  he  has  drank  so  much,  at  his  own  expense,  as  to  unfit  him  for 
the  proper  discharge  of  his  duty,  or  where  he  has  so  grossly  mishe^ 
haA)ed  himself  in  any  other  respect  as  to  show  that  he  had  no  just 
sense  of  the  responsibility  of  his  station,  the  verdict  ought  not  to 
stand.  But  every  irregularity  which  would  subject  the  juror  to 
censure,  whether  in  drinking  spirituous  liquor,  separating  from  his 
fellows,  or  the  like,  should  not  overturn  the  verdict,  unless  there  be 
«ome  reason  to  suspect  that  the  irregularity  may  have  had  an  influ- 
ence on  the  final  result." 

Under  the  doctrine  thus  stated  by  the  learned  judge  the  verdict 
rendered  in  this  case  should  not  be  suffered  to  stand.  Not  only  did 
members  of  the  jury  grossly  and  willfully  misbehave  themselves, 
but,  considering  the  amount  of  into.xicating  liquor  that  some  of  them 
drank,  there  is  good  reason  "  to  suspect  ^  that  such  members  were 
rendered  unfit  for  the  proper  discharge  of  their  duties;  that, 
althongh  not  intoxicated,  they  could  not  take  the  amount  of  liquor 
they  were  shown  to  have  drank  without  being  more  or  less  affected 
thereby,  and  without  a  disturbance,  to  some  extent,  of  their  reason- 
ing powers.  In  People  v.  Schad  {supra\  where  the  defendant  was 
the  moving  party,  it  was  said :  "  The  defendant  on  trial  has  the 
right  to  the  exercise  of  the  cool,  clear  and  undisturbed  judgment  of 
every  member  of  the  jury,  and  whether  it  be  the  intellect  of  one 
or  more  of  the  twelve  which  has  been  clouded  or  unbalanced  by  the 
use  of  alcoholic  stimulants,  the  effect,  in  either  case,  must  be  equally 
fatal  to  the  verdict  rendered." 

Every  case  where  a  motion  to  set  aside  a  verdict  of  a  jury  for 
misconduct  of  its  members  is  made,  should  be  determined  on  the 
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facts  shown  therein.  Assuming  that  the  decisions  in  WUson  v. 
Abrahams  and  kindred  cases,  where  on  such  motions  verdicts  were 
sustained,  were  correct,  I  think  the  moving  papers  in  this  case  show 
such  an  extreme  ease  of  misconduct  on  the  part  of  the  members  of 
the  jury,  tliat  the  verdict  should  be  set  aside.  To  apply  the  doctrine 
stated  in  Wilson  v.  Ahrahains  {suprd)^  the  members  of  the  jury 
were  guilty  of  sucli  misbehavior  as  to  sho\<r  that  they  had  no  just 
sense  of  the  responsibility  of  their  station  ;  and  also  there  is  reason 
to  suspect  that  some  of  them  dmnk  so  much  as  to  unfit  them  for 
the  proper  discharge  of  their  duties.  The  decision  in  Wilson  v. 
Abrahams  was  that,  for  the  slight  misconduct  of  one  juror  occurring 
before  the  jury  had  commenced  its  deliberations,  the  verdict  could 
not  be  overturned.  But  the  court  in  that  case  did  not  hold  that  for 
such  an  extreme  degree  of  misconduct  as  was  shown  in  this  case  by 
nearly  every  member  of  the  jury,  after  they  had  commenced  their 
deliberations,  a  verdict  would  not  be  set  aside.  In  this  case  the  gross 
misbehavior,  referred  to  in  the  opinion  of  Bronson,  J.,  in  the  case 
cited,  as  a  ground  for  vacating  a  verdict,  was  shown. 

The  fact  that,  before  the  members  of  the  jury  drank  anything, 
nine  agreed  upon  the  verdict  afterwards  rendered,  and  that,  before 
the  quart  bottle  of  liquor  was  introduced  into  the  jury  room,  eleven 
had  agreed  upon  a  like  verdict,  does  not  lead  to  a  different  conclu- 
sion. Jurors  are  liable  to  change  their  votes  while  in  the  jury  room. 
The  first  ballot  showing  nine  in  favor  of  no  cause  of  action,  and  the 
subsequent  ballot  in  which  eleven  voted  in  the  same  way,  indicates 
the  views  of  the  jurors  when  those  ballots  were  taken.  Had  there 
been  a  full,  free  and  intelligent  discussion  of  the  case  by  the  jurors, 
with  minds  unclouded  by  intoxicating  stimulents,  one  or  more  of 
those  who  at  eleven  o'clock  agreed  upon  the  verdict  afterwards 
rendered,  might  have  changed  their  views.  The  twelfth  man,  who 
for  a  long  time  was  in  favor  of  a  verdict  for  the  plaintiff,  might 
have  convinced  others  that  his  views  were  correct,  or  he  might  have 
retained  his  views.  The  plaintiff  was  entitled  to  the  clear,  cool 
and  undisturbed  judgment  of  every  member  of  the  jury  during  the 
whole  of  the  time  of  their  deliberation.  There  is  not  only  ground 
to  suspect  that  he  did  not  have  such  judgment,  but  a  strong  proba- 
bility that  members  of  the  jury  must  have  been  affected  by  the 
amount  of  liquor  taken. 
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Many  of  the  cases  referred  to  are  criminal  actions.  But  the 
authorities  hold,  and  I  see  no  reason  to  doubt,  that  the  same  principle 
Applies  to  civil  as  well  as  to  criminal  cases.  In  either  case,  a  party 
is  entitled  to  a  jury  whose  members  are  unaffected  with  liquor  — 
to  the  clear,  undisturbed  judgment  of  each  juror.  In  either  case,  a 
party  should  be  relieved  by  the  court  in  case  of  extreme  misbe- 
havior on  the  part  of  the  jurors. 

I  have  examined  the  greater  part  of  the  decisions  in  other  States 
•cited  by  the  learned  counsel  for  the  respondent  bearing  on  the  ques- 
tion as  to  when  the  misconduct  of  a  juror  or  jurors  in  using  alcoholic 
stimulants  during  the  progress  of  a  trial  should  be  a  ground  for  set- 
ting aside  a  verdict.  In  many  of  those  authorities  the  misconduct 
alleged  and  considered  occurred  during  the  progress  of  the  trial,  at 
a  time  when  the  jury  were  allowed  to  separate,  and,  hence,  for  rea- 
sons above  suggested,  such  authorities  are  not  applicable.  In  some 
of  the  cases  cited  members  of  the  jury  used  liquor  at  the  trial  with 
the  consent  of  the  parties,  or  with  the  knowledge  of  the  moving  party, 
who,  having  the  opportunity  to  do  so,  failed  to  call  the  attention  of 
the  court  to  such  misconduct  until  after  the  rendition  of  the  verdict. 
In  the  greater  part  of  the  authorities  cited  the  misconduct  alleged 
was  slight  as  compared  with  the  misbehavior  of  the  jury  in  the  case 
under  consideration  ;  and  where,  under  the  doctrine  stated  in  Wilson 
V.  Abrahams  {supra\  the  court  might  have  no  cause  to  suspect  that 
injury  had  been  suffered  in  consequence  of  sucli  misconduct.  I  do 
not  deem  it  profitable  to  attempt  a  discussion  or  review  of  the 
authorities  so  cited.  Some  of  them  tend  to  support  the  views  urged 
on  the  part  of  the  defendant,  but  generally  they  do  not  hold  that  in 
such  an  extreme  case  of  misbehavior  as  this  by  nearly  every  ;iiember 
of  a  jury,  while  they  were  deliberating  after  the  charge  of  the  court, 
the  verdict  should  be  allowed  to  stand. 

Without  expressing  an  opinion  whether  or  not  the  unauthorized 
use  of  intoxicating  liquor  by  one  or  more  members  of  a  jury  while 
deliberating  upon  a  verdict  is,  of  itself,  in  all  cases  such  an  act  of 
misconduct  as  to  warrant  the  setting  aside  of  a  verdict,  in  my  judg- 
ment, the  use  of  such  liquors  by  members  of  a  jury  to  the  extent 
and  under  the  circumstances  as  shown  in  this  case,  is  such  great  and 
extreme  misconduct  as  calls  upon  the  court  to  grant  a  new  trial,  not 
only  under  the  doctrines  stated  in  the  opinion  of  Beonson,  J.,  in 
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Wilson  V.  AhrahaiiiB  {a-upra),  but  also  under  principles  established 
in  many  other  well-considered  cases. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
montSy  and  the  motion  granted,  without  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs. 


In  the  Matter  of  the  Petition  of  Susan  M.  Holmes  and  Others  for 
the  Appointment  of  a  Trustee  of  the  Trust  Created  by  the  Will 
of  Fanny  HEARSEr,  Deceased.  i""^        15 

C.  Julia  Rodoer  and  Alfred  D.  Lewis,  Administrators,  etc.,  of  ®  37  Mis'706 
William  C.  Rodger,  Deceased,  Trustee  under  the  Will  of  Fanny 
Heabsey,  Appellants ;  Susan  M.  Holmes  and  Others,  Respondents. 

Midence  &f  the  receipt  of  a  trust  fund — commingling  trust  money  with  indimdual 

funds. 

Proof  that  a  trustee,  upon  his  appointment,  received  a  trust  fund  amounting  to 
$9,864.  and  paid  interest  on  that  6um  to  the  beneficiary  up  to  the  time  of  his 
death,  sufficiently  establishes,  as  against  his  administrators,  that  the  entire  trust 
fund  was  in  the  possession  of  the  trustee  at  the  time  of  his  death,  although  it 
appears  that  $4,650.66  thereof  was  commingled  with  individual  funds  of 
such  trustee. 

In  making  withdrawals  from  the  fund,  after  such  commingling  of  the  trust 
money  therein,  the  trustee  is  presumed  to  have  used  only  his  individual  moneys. 

Appeal  by  C.  Julia  Rodger  and  another,  administrators,  etc.,  of 
William  C.  Eodger,  deceased,  trustee  under  the  will  of  Fanny 
Hearsey,  from  so  much  of  an  order,  made  at  the  Madison  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Madi- 
son on  the  19th  day  of  October,  1898,  as  directs  said  administrators 
to  pay  to  William  W.  Rice,  trustee,  out  of  the  proceeds  of  the  estate 
of  William  C.  Rodger,  deceased,  the  sum  of  $4,650.56  and  interest 
thereon  from  January  1,  1898. 

There  is  no  controversy  in  regard  to  the  facts  of  this  case.  One 
Fanny  Hearsey,  of  Madison  county,  N.  Y.,  who  died  previous  to 
July  7,  1873,  by  her  will  bequeathed  one-third  of  the  remainder  of 
her  estate  to  her  executor  and  executrix  in  trust  to  receive  the 
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income  thereof  and  apply  the  same  to  the  use  of  the  petitioner^ 
Susan  M.  Holmes,  during  her  life.  On  December  6,  1890,  the 
executor  having  died  and  the  executrix  resigned  as  trustee,  W.  C. 
Rodger  was  appointed  trustee  in  their  place  by  an  order  of  the 
Supreme  Court.  He  thereupon  entered  upon  and  continued  the 
duties  of  said  trusteeship  until  his  death  on  January  2,  1898.  On 
his  appointment  he  received  the  property  of  said  trust  estate  in 
securities  and  money,  amounting  to  $9,364.80,  and  from  December 
5,  1890,  until  his  death  he  paid  the  income  thereof,  $40.15  per 
month,  to  the  cestui  que  trust.  William  C.  Rice  of  Cazenovia,  N. 
Y.,  has  been  duly  appointed  trustee  to  succeed  said  W.  C.  Rodger. 
Alfred  D.  Lewis  and  C.  Julia  Rodger  have  been  appointed  adminis- 
trators of  his  estate.  There  came  into  their  hands  securities  belong- 
ing to  the  said  trust  estate  of  the  value  of  $4,736.74,  and  the  bal- 
ance of  said  trust  estate,  amounting  with  interest  to  $4,650.56,  if  in 
fact  existing,  was  not  invested,  but  was  mingled  with  the  individual 
funds  of  said  W.  C.  Rodger.  The  referee  found  "  that  there  came 
into  the  hands  of  Alfred  D.  Lewis  and  C.  Julia  Rodger,  as  admin- 
istrators of  the  estate  of  W.  C.  Rodger,  deceased,  with  other  prop- 
erty, the  sum  of  $9,000.00  in  money,  which  is  on  deposit  in  the  bank 
of  Rodger  &  Co.,  at  Jordan,  N.  Y.;  that  the  said  money  so  depos- 
ited as  aforesaid  was  increased  and  enhanced  from  said  trust  fund, 
and  by  reason  of  the  trust  so  held  by  the  said  W.  C.  Rodger,  as 
trustee,  to  the  extent  of  the  said  sum  of  $4,650.56,  and  in  addition 
thereto  there  is  $9,000.00  in  money  in  the  hands  of  the  administrators 
in  bank  to  the  credit  of  the  estate  of  W.  C.  Rodger." 

On  the  22d  day  of  January,  1896,  on  the  petition  of  the  said 
eestui  que  trust  and  others,  an  order  was  made  at  a  Special  Term  of 
the  Supreme  Court  appointing  W.  R.  Rice  of  Cazenovia,  N.  Y., 
trustee  in  place  of  said  William  C.  Rodger,  deceased,  and  appointing  a 
referee  to  take  and  state  the  accounts  between  the  said  W.  C. 
Rodger,  deceased,  by  his  administrators  and  the  estate  so  held  in 
trust  by  him. 

No  question  is  raised  as  to  the  procedure  taken  in  this  case. 
The  administrators  of  the  deceased  trustee  and  the  petitioners 
appeared  before  the  referee.  The  facts  were  substantially  agreed 
upon,  and  the  sole  question  raised  was  whether  or  not  the  cestui  que 
trusty  or  her  trustee,  William  C.  Rice,  has  an  equitable  lien  upon. 
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the  fand  in  the  hands  of  the  administrators  of  the  said  deceased 
trustee  to  the  amount  of  $4,650.56,  received  by  him  on  account  of 
the  trust  estate,  and  not  kept  separate  from  his  individual  funds. 

The  referee  as  a  conclusion  of  law  found  :  "  That  the  lien  of  the 
cestui  qu^  trusty  upon  the  $9,000.00  now  in  the  hands  of  the  adminis- 
trators of  William  C.  Rodger,  deceased,  is  an  equitable,  prior  and 
enperior  lien  to  all  liens  of  creditors,  heirs,  administrators  or  next 
of  kin." 

From  the  determination  of  the  referee  and  the  order  confirming 
his  report,  the  administrators  of  the  deceased  trustee  have  appealed 
to  this  court. 

Hcmier  Weston^  for  the  appellants. 

Alphomo  E,  Fitch^  for  the  respondents. 

Putnam,  J. : 

In  the  opinion  of  Englar  v.  Ofutt,  Trustee  (70  Md.  78-85)  it  is 
said  :  "  The  principle  upon  which  trust  funds  may  be  traced,  when 
attempted  to  be  misapplied,  or  where  they  have  been  converted 
into  other  property,  or  become  mixed  with  other  funds  belonging 
to  the  trustee  or  fiduciary,  is  a  very  plain  one,  and  all  the  diflSculty 
that  is  found  to  exist  is  in  matters  of  fact  and  in  identifying  the 
fund.  So  long  as  a  trust  fund  can  be  traced,  the  court  will  always 
attribute  the  ownership  thereof  to  the  cestui  qxis  trusty  and  will  not 
allow  the  right  to  be  defeated  by  the  wrongful  act  of  the  trustee  or 
fiduciary  in  mixing  or  confusing  the  trust  fund  with  funds  of  his 
own,  or  even  those  of  a  third  party.  The  true  owner  of  a  fund 
traced  to  the  possession  of  another  has  a  right  to  have  it  restored, 
not  as  a  debt  due  and  owing,  but  because  it  is  his  property  wrong- 
fully withheld  from  him.  And  it  can  make  no  manner  of  diflFer- 
ence  whether  the  fund  be  traced  into  a  bank  account,  the  possession 
of  an  individual,  or  into  the  hands  of  a  firm  composed  of  many  indi- 
viduals, if  the  essential  facts  are  shown  by  which  the  identification  of 
the  fund  can  be  established  and  no  superior  rights  of  innocent 
third  parties  have  intervened."  The  doctrine  thus  stated  is  well 
settled.  {National  Bank  v.  Insurance  Co.^  104  U.  S.  54 ;  Importers 
dk  Traders^  National  Bank  v.  Peters^  123  :N.  Y.  272,  and  authori- 
App.  Drv.— Vol.  XXXVII.        3 
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ties  cited  in  the  opinion ;  Cook  v.  TuUia^  18  Wall.  332;  People  v. 
Bank  of  Danaville^  39  Hun,  187 ;  Matter  of  Mumford^  5  N.  T. 
St.  Repr.  303;  27  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  250,  and 
authorities  cited ;  Ilohnes  v.  Oilman^  138  N.  Y.  369,  376  ;  Baker 
V.  N.  T.  Nat  Ex.  Bank^  100  id.  31 ;  Va/a  Alen  v.  American 
National  Bank^  52  id.  1.) 

Matter  of  Green^B  Estate  (20  N.  Y.  Supp.  94)  Ransom,  Surrogate, 
in  an  able  opinion,  reached  the  conclusion  that  "  if  money  comes 
into  the  hands  of  a  person  as  a  trust  fund,  and  is  placed  by  him, 
together  with  other  sums,  to  his  own  credit  in  a  bank,  and  he  dies 
insolvent,  leaving  a  larger  sum  than  the  amount  of  the  trust  fund  to 
his  credit,  the  cestui  que  trust  can  follow  the  trust  fund  into  the 
money  left  on  deposit,  and  recover  the  amount  thereof  as  against 
the  personal  representatives  of  the  trustees."  The  authorities  fully 
sustain  the  doctrine  thus  stated  by  the  learned  surrogate,  and  the 
situation  is  the  same,  whether  a  trustee  deposits  the  trust  funds 
together  with  his  own  in  a  bank,  or  in  any  other  manner  mingles 
the  trust  property  with  his  own. 

Applying  the  principle  established  by  the  authorities  above  cited 
to  the  case  under  consideration,  we  are  of  the  opinion  that  the  ref- 
eree reached  a  correct  conclusion.  It  is  conceded  that  the  deceased 
trustee  in  1890  received  the  sum  of  $9,364.80  as  a  trust  fund.  On 
that  sum  he  paid  interest  to  the  petitioner  up  to  the  time  of  his 
death.  This  was  an  admission  on  his  part  as  against  the  adminis- 
trators that  the  whole  trust  fund  up  to  that  time  remained  in  his 
hands,  although  it  appears  that  $4,650.56  thereof  was  not  kept  sepa- 
rate from  his  individual  property. 

It  has  been  held  in  some  cases  that  a  cestui  que  trust  cannot  reach 
the  trust  property  where  it  has  been  so  commingled  with  the  indi- 
vidual property  of  the  trustee  that  it  cannot  be  distinguished  or 
traced  ;  that  in  such  a  case  the  cestui  que  trust  stands  in  no  better 
position  than  a  creditor  of  a  trustee  ;  that  to  reach  trust  property  in 
the  hands  of  a  trustee,  the  cestui  que  trust  must  be  able  to  show  the 
property  he  seeks  to  reach  to  be  his  property.  (See  Hart  v.  Bulk- 
ley,  2  Edw.  Ch.  70.) 

The  true  doctrine  in  that  regard  is  stated  in  Matter  of  Camn  v. 
Gleason  (105  N.  Y.  256,  262) :  "  A  court  of  equity  in  pursuing  the 
inquiry  and  in  administering  relief  is  less  hampered  by  technical 
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difficulties  than  a  court  of  law,  and  it  may  be  sufficient  to  entitle  a 
party  to  equitable  preference  in  the  distribution  of  a  fund  in  insol- 
vency, that  it  appears  that  the  fund  or  property  of  the  insolvent 
remaining  for  distribution  includes  the  proceeds  of  the  trust  estate, 
although  it  may  be  impossible  to  point  out  the  precise  thing  in 
which  the  trust  fund  has  been  invested,  or  the  precise  time  when 
the  conversion  took  place."  (And  see  Atkinson  v.  Rochester 
Printing  Co.,  114  N.  T.  168,  175.) 

Within  the  case  of  Matter  of  Ca/vin  v.  Oleason  {supra)  the  peti- 
tioners sufficiently  established  the  fact  that  the  money  which  came 
into  the  hands  of  the  administrators  included  the  proceeds  of  the 
trust  estate.  It  was  not  questioned  but  that  he  received  of  the 
ti-ust  estate  $9,364.80  in  1890,  and  continued  to  pay  the  interest 
thereon  to  the  petitioner  up  to  the  time  of  his  decease,  thus  showing 
that  the  property  he  left  on  his  decease  included  the  trust  funds  in 
question.  As  suggested  in  the  case  cited,  it  was  not  necessary  to 
show  tlie  precise  thing  in  which  the  trust  fund  has  been  invested,  or 
the  precise  time  when  the  conversion  took  place.  As  said  in 
McLeod  V.  Evans  (66  Wis.  401-409) :  "  We  do  not  understand  tliat 
it  is  necessary  to  trace  the  trust  fund  into  some  specific  property  in 
order  to  enforce  the  trust.  If  it  can  be  traced  into  the  estate  of  the 
defaulting  agent  or  trustee,  this  is  sufficient." 

In  Houghton  v.  Davenport  (74  Maine,  690,  596)  it  was  said : 
"  The  mere  act  of  commingling  diflFerent  moneys  does  not  necessa- 
rily prevent  identification.  It  may  make  it  difficult.  The  question 
is  met  in  2  Perry's  Trusts  (second  ed.),  §  837,  thus :  *  If  trust  money 
is  mixed  in  the  same  parcel  with  the  trustee's  own  money,  it  may  be 
said  that  the  trust  money  has  run  into  the  general  mass  and  has 
become  absorbed,  and  that  the  cestui  q\ie  trust  has  no  lien  ;  but  such 
cannot  be  the  case.  Although  every  identical  piece  of  coin  cannot 
be  ascertained  in  a  given  mass,  yet  there  being  so  much  trust  money 
in  the  parcel,  the  ceMui  que  truest  is  entitled  to  so  much  of  it.  If  a 
trustee  deposits  trust  moneys  in  bank  to  his  own  credit,  the  court 
will  disentangle  the  accounts,  and  give  the  cestuis  que  trust  what 
belongs  to  them.'  This  doctrine  has  lately  undergone  a  most  exhaus- 
tive and  masterly  examination  in  England  in  the  case  of  Knatch- 
huU  V.  Hallett  {In  Re  HaUett's  Estate)  L.  R,  13  Chan.  Div.  696. 
And  that  case,  in  turn,  and  its  doctrines  have  been  elaborately  con- 
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fiidered  and  emphatically  endorsed  in  the  later  case  of  National 
BcmTc  V.  Inaurance  Co,^  104  U.  S.  54.  In  the  English  case  it  is 
determined  that,  if  money  held  by  a  trustee  has  been  paid  into  his 
private  account  at  his  bankers,  the  cestui  qxis  tricst  can  follow  it, 
and  has  a  charge  on  the  balance  in  the  bankers'  hands.  It  was  fur- 
ther held  that  the  rule  attributing  the  first  drawings  out  to  the  first 
payments  in,  does  not  apply,  excepting  as  between  the  moneys  of 
different  cestuis  que  trusty  whose  moneys  are  commingled  by  the 
common  trustee,  and  that,  as  between  the  individual  funds  and  trust 
funds,  the  drawer  must  be  taken  to  have  drawn  his  own  money  in 
preference  to  the  trust  money." 

Again,  as  suggested  above,  in  1890  the  deceased  received  the  trust 
fund  in  question.  At  some  period  between  that  day  and  his  death, 
he  mingled  a  part  of  it  with  his  own  property.  Although  thus 
mingled,  it  remained  a  trust  fund.  It  is  not  to  be  presumed  that  he 
afterwards  used  such  fund  for  his  personal  expenses,  but  that  he 
preserved  it  for  the  purposes  of  the  trust.  In  KnatchbuU  v.  Hallett 
\ln  lie  Ilallett'a  Estate)  (L.  E.  [13  Ch.  Div.]  696)  it  was  said  that 
where  one  holding  trust  money  deposits  it  at  a  bank  with  his  own,  and 
afterwards  draws  out  money  by  check  in  the  ordinary  way,  it  will 
be  presumed  that  he  drew  out  his  own  and  not  the  trust  money. 
So  in  this  case,  the  fund  being  shown  in  the  hands  of  the  trustee, 
and  being  by  him  mingled  with  his  own  fund,  it  should  be  assumed 
that  whatever  money  or  property  was  used  by  the  trustee  after  such 
commingling  was  his  own,  was  not  the  trust  fund,  and  that  such 
fund  remained  in  his  hands,  forming  a  part  of  the  sum  now  in  the 
possession  of  his  administrators. 

Under  the  authorities  referred  to,  the  petitioners  having  shown 
that  the  fund  in  question  went  into  tlie  hands  of  the  deceased  trus- ' 
tee,  and  that  he  continued  to  pay  interest  thereon  until  the  time  of 
his  death,  sufficiently  established  the  fact  that  the  whole  fund  was 
at  that  time  in  the  possession  of  the  trustee,  although  a  portion  of 
it  was  not  kept  separate  from  his  individual  property. 

Our  conclusion  is  that  the  order  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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97'     211 

The  People  of  the  State  of  New  York,  Kespondent,  v.  Edwin         ^  ^' 
Shaver,  Appellant. 

Sentence  far  unlawful  eale  of  liquor  —  separate  and  dietiiict  offeneee  charged  — 
—  waiver  of  objection  to  jui'iediction  and  to  ind^nitenees  —  tfie  precise  time  of 
sales  need  not  be  stated, 

A  prisoner  convicted  of  the  crime  of  selling  intoxicating  liquors,  in  violation  of 
section  31  of  chapter  401  of  the  Laws  of  18d2.  may  properly  be  sentenced  to  pay 
a  fine  and  to  be  imprisoned  until  the  fine  be  paid,  not  to  exceed  one  day  for 
each  dollar  of  the  amount  of  the  fine. 

A  deposition  charging  such  violation  may  properly  charge  separate  and  distinct 
offenses. 

A  person  who,  on  being  brought  before  a  magistrate  on  such  a  charge,  makes  no 
objection  to  the  jurisdiction  of  the  court,  but  pleads  not  guilty,  and  obtains  an 
adjournment  in  order  to  procure  a  certificate  that  the  case  was  a  proper  one  to 
be  prosecuted  by  an  indictment,  waives  any  objection  to  the  jurisdiction  of 
the  court. 

The  objection  that  the  deposition  is  not  definite  is  waived  by  the  defendant's 
failure  to  take  that  objection  before  pleading. 

Where  the  deposition,  upon  which  such  a  charge  is  based,  alleges  sales  of 
liquors  within  three  months,  to  other  parties  not  named,  it  is  not  necessary  to 
state  the  precise  time  at  which,  or  the  names  of  the  persons  to  whom,  such 
sales  were  made. 

Appeal  by  the  defendant,  Edwin  Shaver,  from  a  judgment  of  the 
Court  of  Sessions  of  Delaware  county,  rendered  on  the  6th  day  of 
November,  1895,  affirming  a  judgment  of  the  Court  of  Special  Ses- 
sions in  and  for  the  town  of  Andes,  in  the  county  of  Delaware,  ren- 
dered on  the  19th  day  of  September,  1895,  convicting  the  defendant 
of  violating  the  provisions  of  section  31  of  the  Excise  Law  (Laws  of 
1892,  chap.  401). 

J.  K,  P,  Jackson^  for  the  appellant. 

W.  F.   White^  District  Attorney^  for  the  respondent. 

Putnam,  J. : 

On  July  5,  1895,  the  deposition  of  George  M.  Bussey  and  Carl 
McCune  was  filed  with  Walter  Gladstone,  a  justice  of  the  peace  of 
the  town  of  Andes,  Delaware  county,  charging  the  defendant  with 
a  violation  of  the  provisions  of  section  31,  chapter  401,  Laws  of 
1892.     The  deposition  alleged  a  sale  of  strong  and  spirituous  liquors, 
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viz.,  ale  and  beer,  to  each  of  the  said  deponents  on  the  30th  day  of 
June,  1895,  at  the  town  of  Andes,  aforesaid,  the  defendant  not  hav- 
ing a  license  to  make  such  sale.  The  deposition  also  alleged  a  sale 
to  other  parties  not  named,  at  said  place,  within  three  months,  of 
ale,  beer,  strong  and  spirituous  liquors. 

A  warrant  was  thereupon  issued  and  the  defendant  arrested  and 
brought  ])€fore  the  justice,  when  he  pleaded  not  guilty.  An  adjourn- 
ment was  thereupon  had  to  enable  him  to  obtain  a  certificate  that 
the  case  was  a  proper  one  to  be  prosecuted  by  indictment.  On  the 
adjourned  day  the  parties  appeared  before  the  justice,  and  the 
defendant  having  failed  to  procure  such  certificate  the  trial  of  the 
case  proceeded. 

The  defendant  thereupon  made  certain  objections  to  the  jurisdic- 
tion of  the  court,  specified  in  the  case,  which  were  overruled.  When 
those  objections  were  made  any  irregularities  in  the  procedure  had 
been  waived  by  the  defendant,  he,  on  being  arrested,  having  made 
no  objections  thereto,  having  pleaded  not  guilty,  and  obtained  an 
adjournment  to  procure  a  certificate.  {People  v.  WiniiesSj  3  N.  Y. 
Cr.  Kep.  89,  91.) 

The  objections  made  by  the  defendant  to  the  jurisdiction  of  the 
court  on  the  adjourned  day  were  properly  overruled.  The  deposi- 
tion set  out  a  sale  of  strong  and  spirituous  liquors,  viz.,  ale  and 
beer,  on  the  30th  day  of  June,  1895,  and  was  suSicient  to  confer 
jurisdiction  upon  the  justice. 

Again,  the  deposition  alleged  a  sale  of  ale,  beer  and  strong  and 
spirituous  liquors  within  three  months  to  other  parties  not  named. 
Under  our  decision  in  People  v.  Polharmt^  (8  App.  Div.  133)  it  was 
not  necessary  to  state  the  precise  time  at  which,  or  the  names  of  the 
persons  to  whom,  such  sales  were  made.  In  the  case  cited  it  was 
also  determined  that  separate  and  distinct  offenses,  under  the  act  of 
1892,  might  be  joined  in  the  same  charge.  No  objection,  however, 
was  interposed  by  the  defendant  to  an  improper  joinder  of  charges 
for  distinct  and  separate  offenses  by  the  defendant. 

The  deposition,  therefore,  charged  a  sale  without  a  license  of 
strong  and  spirituous  liquors,  to  \vit,  ale  and  beer,  on  a  specified 
day^  by  the  defendant;  also  other  unlawful  sales  within  three 
months  to  other  parties,  and  was  suflScient  to  confer  jurisdiction  on 
the  justice. 
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The  appellant  claims  that  the  court  erred  in  not  only  imposing  a 
fine  upon  the  defendant,  but  also  directing  that  he  be  imprisoned 
until  the  fine  be  paid,  not  to  exceed  one  day  for  each  dollar  of 
the  amount  of  the  fine,  citing  People  v.  Stock  (26  App.  Div.  564). 
In  that  case  the  defendant  was  convicted  under  the  provisions  of 
section  34,  chapter  112,  Laws  of  1896.  The  defendant,  in  this  case, 
was  convicted  under  section  31,  chapter  401,  Laws  of  1892.  The 
difference  between  the  two  sections  is  apparent.  I  do  not  think 
the  doctrine  stated  in  People  v.  Stock  is  applicable  to  this  case. 
Under  the  provisions  of  section  31,  chapter  401,  Laws  of  1892,  the 
act  of  the  defendant  in  selling  liquor  without  a  license  is  simply 
declared  to  be  a  misdemeanor,  without  making  any  such  provision 
for  the  punishment  by  tine  and  imprisonment  as  is  contained  in  the 
act  of  1896,  I  see  no  reason  to  doubt  that  the  sentence  imposed  by 
the  court  below  was  authorized. 

The  defendant  also  urges  that  the  deposition  improperly  charges 
separate  and  distinct  oflFenses.  As  before  said,  we  have  held  in 
People  v.  Polharmis  {supra)  this  may  be  done. 

It  is  also  claimed  that  tlie  court  erred  in  receiving  evidence  of  sales 
at  other  times  than  June  30,  1895,  there  being  no  allegation  in  the 
complaint  of  time,  place,  kind  of  liquor  or  manner  of  sales  as  to 
such  charges.  The  evidence  was  admissible  under  the  deposition. 
If  that  was  indefinite,  I  think  the  defendant  at  the  first  opportunity 
—  before  pleading  —  was  bound  to  take  the  objection,  and  not  hav- 
ing done  so,  waived  his  rights  in  that  regard.  But  when  the  defend- 
ant did  make  certain  objections  to  the  jurisdiction  of  the  court,  he 
made  no  claim  that  diflFerent  offenses  were  embraced  in  the  same 
charge ;  or  that  the  names  of  those  to  whom  sales  had  been  made 
were  not  stated  in  the  deposition,  or  any  claim  of  any  indefiniteness 
in  the  deposition,  except  that  no  day  was  designated  on  which  sales 
had  been  made.  As  we  have  seen,  the  designation  of  the  day  when 
sales  were  made  was  not  required.  I  think  the  court  did  not  err 
in  receiving  the  evidence  in  question. 

There  were  some  rulings  of  the  justice  in  receiving  and  excluding 
evidence  on  the  trial  of  doubtful  propriety ;  but  the  testimony  in 
the  case  was  not  confiicting.  The  sale  of  the  lager  beer  on  June  30, 
1892,  was  clearly  shown,  as  also  a  sale  of  whisky  at  some  period  in 
the  same  month.     If  the  justice  did  commit  any  error  in  the  rul- 
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ings  referred  to,  it  is  impossible  to  see  how  the  defendant  could  have 
been  injured  thereby.  The  guilt  of  the  defendant  was  clearly  shown 
by  the  undisputed  evidence.  Bearing  in  mind  the  provisions  of 
section  542  of  the  Code  of  Criminal  Procedure,  that  judgment  should 
be  given  on  such  an  appeal  as  this  without  regard  to  technical  errors 
or  defects,  or  to  exceptions  which  do  not  affect  substantial  rights,  I 
think  the  judgment  should  be  affirmed. 

All  concurred. 

Judgment  of  conviction  affirmed. 


Lorenzo  Smith,  Respondent,  v.  Marvin  Holt,  Appellant. 

Attacfiment — poimmon  by  a  third  pei'son  of  property  levied  on  is  evidence  of  his  title 
thereto  —  transfers  by  the  debtor  cannot  be  assailed  unless  tJie  justice  hadjuHsdic- 
tion  to  issue  tlie  attacfiment  —  insufficiency  of  moving  affidavits. 

The  fact  that  persoDal  property  is  in  the  actual  possession  of  a  third  person,  at 
the  time  that  it  is  levied  upon  under  an  attachment  issued  hy  a  justice  of  the 
peace,  is  sufficient  evidence  of  title  thereto  in  the  third  person  to  enable  him  to 
maintain  an  action  of  conversion  against  the  constable  levying  the  attachment. 

In  such  an  action  the  defendant  cannot  attack  the  validity  of  the  plaintiff's  title 
or  the  validity  of  the  sale  of  the  attached  property  from  the  attachment  debtor 
to  his  wife  or  from  the  latter  to  the  plaintiff  without  first  showing  that  the  jus- 
tice who  issued  the  warrant  of  attachment  under  which  the  levy  was  made  had 
jurisdiction. 

Affidavits,  presented  to  a  justice  of  the  peace  upon  a  motion  for  a  warrant  of 
attachment,  made  by  a  salesman  of  the  plaintiff  to  the  effect  that  the  sum 
claimed  was  due  over  and  above  all  counterclaims  known  to  the  deponent,  and  by 
an  assignor  of  the  plaintiff  to  the  effect  that  the  amount  of  the  assigned  claims 
was  due  to  the  assignor  at  the  time  of  the  assignment  over  and  above  all  pay- 
ments and  counterclaims,  are  insufficient,  under  section  2906  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  affidavits  must  show  that  the  sum  claimed 
in  the  action  is  due  over  and  above  all  counterclaims  knoicn  to  the  plaintiff. 

An  averment  made  in  an  affidavit  used  on  such  a  motion,  to  the  effect  that  the 
defendant  had  absconded  from  the  county  on  account  of  a  criminal  charge, 
does  not  show  that  he  left  in  order  to  defraud  creditors,  but  rather  the  contrary. 

Appeal  by  the  defendant,  Marvin  Holt,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  St.  Lawrence  on  the  12th  day  of  May,  1898, 
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upon  the  verdict  of  a  jury,  and  also  from  an  order  bearing  date  the 
2d  day  of  May,  1898,  and  entered  in  said  clerk's  oflSce,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  for  the  alleged  conversion  of 
goods  taken  by  the  defendant,  a  constable,  from  the  possession  of 
the  plaintiff  under  a  warrant  of  attachment  issued  by  a  justice  of 
the  peace  against  Wallace  H.  Kenyon. 

Charles  H.  Searle^  for  the  appellant. 
Joseph  George^  for  the  respondent. 

Putnam,  J. : 

It  was  shown  that  the  plaintiff  was  in  the  actual  possession  of 
the  property  described  in  the  complaint  at  the  time  of  the  seizure 
thereof  by  the  defendant  under  the  warrant  of  attachment.  This 
was  enough  without  any  other  evidence  of  title  to  authorize  the 
maintenance  of  the  action.  (  Van  Etten  v.  Ilurst^  6  Hill,  311,  312 ; 
Wheeler  v.  Lawson,  103  N.  Y.  40 ;  Stowell  v.  Otis,  71  id.  36.) 

The  plaintiff  being  thus  in  the  possession  of  the  property  at  the 
time  of  its  seizure  by  the  defendant  under  an  attachment  against 
a  third  party,  the  defendant  was  not  in  a  position  to  attack  the 
plaintiff's  title  or  the  validity  of  the  sale  from  Wallace  H.  Kenyon 
and  his  wife,  or  from  the  latter  to  the  plaintiff,  without  showing  the 
jurisdiction  of  the  justice  who  issued  the  warrant  of  attachment 
under  which  the  defendant  assumed  to  take  the  property.  {Decker 
V.  Bryant,  7  Barb.  182 ;  Van  Etten  v.  Hurst,  supra;  Davis  v. 
Marshall,  14  Barb.  96  ;  Halsey  v.  Christie^  21  Wend.  9 ;  Van  Kirk 
v.   Wilds,  11  Barb.  520 ;  Tiffany  v.  Lord,  65  N.  Y.  310.) 

The  case  is  different  where  the  officer  granting  the  attachment 
had  jurisdiction,  but  the  warrant  is  afterwards  vacated  for  error. 
Day  V.  Bach,  46  N.  Y.  Super.  Ct.  460  ;  Z?^  v.  Davidson,  56  Hun, 
345,  348,  350.) 

The  authorities  cited  by  the  learned  counsel  for  the  appellant, 
holding  that  a  ministerial  officer  is  protected  by  process  regular  on 
its  face,  although  issued  without  jurisdiction,  are  not,  we  think, 
applicable  to  a  case  like  this,  where  the  officer  under  an  attachment 
against  the  property  of  Kenyon  claimed  to  hold  the  property  of  the 
App.  Div.— Vol.  XXXVII.        4 
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plaintiff  who  was  not  a  party  to  the  action  in  which  the  attachment 
was  issued.  (See  Nohle  and  Easiinan  v.  Holmes^  5  Hill,  194 ;  Slielr 
drm  V.  Van  Buakirk,  2  N.  Y.  473.) 

It  will  be  observed  that  the  trial  court,  although  holding  that  the 
defendant  was  not  in  a  position  to  attack  the  validity  of  the  trans- 
fers of  the  property  in  question  to  the  plaintiff,  permitted  him  to 
show,  if  able  to  do  so  by  competent  evidence,  that  no  transfer  was 
in  fact  made. 

It  is  well  settled  that  a  court  or  officer  is  without  jurisdiction  to 
issue  a  warrant  of  attachment  when  the  affidavits  presented  to  him 
are  defective.  (See  Clearwater  v.  BriU^  61  N.  Y.  625.)  We  are 
of  the  opinion  that  the  trial  court  did  not  err  in  holding  that  the 
attachment  issued  in  the  Justice's  Court  in  the  action  in  favor  of 
Thomas  R.  and  Frank  E.  Thomas  against  Wallace  E.  Kenyon,  under 
which  the  defendant  claimed  the  property  in  question,  was  a  void 
process.  It  was  issued  on  the  ground  "  that  said  defendant  lias 
assigned  and  disposed  of,  and  is  about  to  assign  and  dispose  of,  his 
property  with  intent  to  defraud  his  creditors ;  has  departed  from 
Gouverneur  and  keeps  himself  secreted  with  intent  to  avoid  service 
of  process  and  summons,  and  has  absconded  from  Gouverneur,  his 
past  place  of  business  and  residence." 

Three  affidavits  were  tiled  with  the  justice  to  obtain  the  warrant. 
Under  section  2906  of  the  Civil  Code  it  was  requisite  that  the  affi- 
davit or  affidavits  should  show  that  the  sum  claimed  in  the  action 
was  due  over  and  above  all  counterclaims  known  to  the  plaintiff. 
One  of  the  affidavits  in  question,  that  of  John  B.  Wright,  a  sales- 
man of  the  plaintiff,  stated  that  the  sum  claimed  was  due  over  and 
above  all  counterclaims  known  to  deponent.  The  only  other  affi- 
davit as  to  a  counterclaim,  that  of  Charles  A.  Woodward,  a  sales- 
man of  Stevens  &  Lockhart,  whose  claim  of  fifty-six  dollars  and 
seventy-one  cents  assigned  to  the  plaintiff,  formed  a  part  of  the 
demand  the  plaintiff  sought  to  recover,  stated  that  said  amount  of 
fifty-six  dollai*s  and  seventy-one  cents  was  due  and  owing  to  said 
Stevens  &  Lockhart  at  the  time  of  the  assignment  of  the  claim  over 
and  above  all  payments  and  counterclaims.  This  affidavit  did  not 
show  or  tend  to  show  whether  or  not  the  defendant  Kenyon  had 
counterclaims  against  the  plaintiffs  in  the  action,  or  any  knowledge 
in  that  regard.     The  affidavits  in  the  regard  stated  were  insufficient. 
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{Hart  V.  Bemau,  22  N.  Y.  Supp.  296 ;  Zyon  v.  Blakedy,  19  Hun, 
299;  Thorington  v.  Merrick,  101  N.  Y.  5.) 

The  affidavits  also  failed  to  show  that  the  defendant  Kenyon  had 
assigned  or  disposed  of  his  property  with  intent  to  defraud  cred- 
itors, or  intended  to  do  so ;  or  that  he  had  absconded  or  kept  himself 
concealed  with  a  like  intent.  The  affidavit  of  John  W.  Wright 
merely  says  txiat  he  had  called  at  the  defendant's  late  place  of  busi- 
ness, and  that  he  was  not  there,  and  could  not  be  found,  and  his 
store  was  closed.  The  conversation  that  he  related  he  had  with  the 
defendant's  wife  was  not  material.  All  the  other  statements  in  his 
affidavit  were  merely  upon  information  and  belief,  without  stating 
the  source  of  his  information  or  the  grounds  of  his  belief.  The 
affidavit  of  Eli  P.  Bacon  states  that  on  September  15,  1897,  he  had 
a  warrant  for  the  arrest  of  the  defendant  on  a  criminal  charge,  and 
that  on  the  evening  of  that  day  the  defendant  absconded;  that 
defendant's  place  of  business  was  closed.  All  the  other  allegations 
in  his  affidavit  are  upon  information  and  belief,  without  stating  the 
source  thereof  or  the  grounds  of  his  belief.  The  averment  in  the 
affidavits,  that  the  defendant  had  absconded  from  the  county  on 
account  of  a  criminal  charge,  do  not  tend  to  show  that  he  left  to 
defraud  creditors,  but  rather  the  contrary.  {Thames  c&  Mersey 
Marine  Ins.  Co.  v.  Diminick,  22  N.  Y.  Supp.  1096.)  Thus,  the 
only  facts  shown  in  the  affidavits  on  which  the  warrant  of  attach- 
ment was  issued  by  the  justice  were  that  the  defendant's  place  of 
business  was  closed  ;  that  his  wife  stated  she  would  continue  busi- 
ness in  his  place  ;  that  the  defendant  had  absconded  in  consequence 
of  a  criminal  chargie.  It  is  clear  that  the  trial  justice  was  right 
in  determining  that  the  affidavits  were  insufficient  to  confer 
jurisdiction. 

We  have  examined  the  various  exceptions  taken  on  the  trial,  and 
are  of  the  opinion  that  neither  of  them  call  for  a  reversal  of  the 
judgment. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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37         28  L.  KoYOE  TiLDEN,  Respondent,  v,  Nellie  L.  Aitkin,  as  Adminis- 
^  tratrix  with  the  Will  Annexed  of  J.  Scott  Aitkin,  Deceased, 

Appellant. 

Purchase  of  a  claim  hy  an  attorney — wJun  7wt  within  Code  of  Citil  Procedure,  eec- 
Hon  '7B  — effect  of  a  motion  for  a  nonsuit  —  notice  of  r^ection  of  a  claim  mailed 
to  tlie  claimant  —  evidence. 

Where  an  attorney  purchases  a  claim  against  the  estate  of  a  decedent  at  the 
request  of  the  claimant's  attorneys,  and  as  an  accommodation  to  her,  without 
deriving  or  intending  to  derive  any  benefit  to  himself,  and  before  receiving  the 
assignment  is  informed  and  believes  that  the  decedent's  representatives  had 
allowed  the  claim  and  made  payments  thereon,  and  that  it  would  not  be  neces- 
sary to  commence  an  action  thereon,  but  merely  a  proceeding  in  a  Surrogate's 
Court  to  compel  the  decedent's  representatives  to  account,  such  action  on  his 
X)art  does  not  constitute  a  violation  of  section  73  of  the  Code  of  Civil  Procedure 
prohibiting  an  attorney  from  buying  a  demand  with  a  view  to  bringing  an 
action  thereon  —  and  if  such  claim  be  rejected  by  the  decedent's  personal  rep- 
resentatives and  it  becomes  necessary  for  the  attorney  to  bring  an  action  thereon, 
the  provisions  of  such  section  are  not  a  defense  thereto. 

Where  upon  the  trial  of  an  action  the  defendant,  after  the  parties  have  rested, 
moves  for  a  nonsuit  or  a  dismissal  of  the  complaint  or  a  direction  of  a  verdict 
in  his  favor,  and  does  not  request  the  submission  of  any  question  to  the  jury, 
he  is  estopped  from  raising  the  point  on  appeal  that  there  were  questions  of 
fact  which  should  have  been  submitted  to  the  jury. 

Where  in  an  action  upon  a  claim  against  the  estate  of  a  decedent  which  had 
been  assigned  to  the  plaintiff,  it  appears  that  the  only  rejection  was  the  service 
of  a  notice  thereof  by  mail,  and  the  defendant  calls  the  plaintiff's  assignor,  not 
a  party  to  the  action,  who  testifies  without  contradiction  that  she  never  received 
such  notice,  the  court  is  authorized  to  withhold  from  the  jury  the  question 
whether  such  rejection  was  ever  made. 

Appeal  by  the  defendant,  Nellie  L.  Aitkin,  as  administratrix  with 
the  will  annexed  of  J.  Scott  Aitkin,  deceased,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Columbia  on  the  17th  day  of  May,  1898, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  bearing  date  the  3d  day  of  May,  1898,  and 
entered  in  said  clerk's  office,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  $3,000  and  interest,  loaned 
by  one  Mary  J.  L.  Storm  to  defendant's  testator  on  the  28th  day  of 
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April,  1896,  the  claim  having  been  assigned  to  the  plaintiff,  aa 
attorney,  prior  to  the  commencement  of  the  action. 

The  defenses  interposed  were  as  follows :  A  denial  of  the  loan ; 
payment,  if  the  loan  was  in  fact  made ;  that  the  claim  was  rejected, 
and  the  action  not  commenced  within  six  months  thereafter ;  that 
the  cause  of  action  did  not  accrue  within  seven  and  one-half  years 
before  the  commencement  of  the  suit ;  that  the  plaintiff,  an  attor- 
ney, bought  the  demand  with  an  intent  to  bring  an  action  thereon 
in  violation  of  the  provisions  of  section  73  of  the  Code  of  Civil 
Procedure. 

At  the  close  of  the  evidence  the  following  proceedings  took  place : 

''Defendant's  counsel  moves  to  dismiss  the  complaint  on  the 
ground :  First,  No  cause  of  action  has  been  established  in  favor  of 
the  plaintiff  against  the  defendant.  Second.  It  appears  from  the 
testimony  in  this  case  that  the  plaintiff  is  an  attorney  and  counselor 
at  law,  and  became  interested  directly  or  indirectly,  or  bought,  and 
directly  or  indirectly,  or  in  some  manner  became  interested  in  buy- 
ing a  chose  in  action  referred  to  in  the  complaint  of  the  plaintiff,  in 
violation  of  the  statute  in  such  case  made  and  provided.  Third, 
That  it  appears  that  the  plaintiff  is  not  the  owner  and  holder  for 
value  of  the  alleged  cause  of  action  referred  to  in  the  plaintiff's 
complaint.  Fourth.  That  Mary  J.  L.  Storm,  if  any  other  pei-son, 
is  the  real  owner  thereof.  Fifth.  That  it  appears  that  this  action 
was  commenced  on  the  15th  day  of  February,  1897,  more  than  six 
months  after  the  rejection  of  the  claim  presented  to  the  defendant 
by  Mary  J.  L.  Storm,  and  that  the  plaintiff  in  this  action  never  pre- 
sented any  claim.  *  *  *  Plaintiff's  counsel  asks  the  court  to 
direct  a  verdict  for  the  plaintiff.  The  Court :  Gentlemen,  you  will 
find  for  the  plaintiff  in  this  action  in  the  sum  of  $2,675.58. 

"  The  jury  so  rendered.     Defendant  excepts  to  the  direction." 

Bernard  J.  Tinney^  for  the  appellant. 

A.  V.  S.  Cochrane^  for  the  respondent. 

Putnam,  J. : 

The  first  question  to  consider,  is,  whether  or  not  the  trial  judge 
erred  in  denying  defendant's  motion  to  dismiss  the  complaint.  The 
only  ground  on  which  he  could  have  granted  such  a  motion,  if  any, 


Digitized  by 


Googk 


30 TILDEN  V.  AITKIN. 

Third  Department,  January  Term,  18»9.  [Vol.  87. 

was  that  the  plaintiflf,  an  attorney,  unlawfully  purchased  the  claim 
in  suit  with  a  view  of  commencing  an  action  thereon.  On  all  the 
other  questions  in  the  case  there  was  sufficient  evidence  to  sustain  a 
verdict  in  favor  of  the  plaintiflf. 

There  was  no  conflict  in  the  evidence  in  regard  to  the  purchase 
of  the  demand  in  suit  by  the  plaintiflf.  He  made  such  purchase  at 
the  request  of  Mrs.  Storm's  attorneys,  and  as  an  accommodation  to 
her,  and  without  deriving,  or  intending  to  derive,  any  benefit  to 
himself.  Before  he  received  the  assignment  of  the  demand  he  was 
assured  and  believed  that  there  was  no  opposition  to  the  claim  by 
the  defendant ;  that  it  had  been  allowed  and  payments  made  thereon 
by  her,  and  that  it  would  not  be  necessary  to  commence  an  action 
thereon,  but  it  was  intended  to  take  a  proceeding  in  the  Surrogate's 
Court  to  compel  the  defendant  to  account  with  a  view  of  bringing 
about  the  payment  of  the  demand  thus  admitted  and  allowed.  The 
question  before  the  trial  court  on  defendant's  motion  was  whether 
an  attorney  who  bought  under  such  circumstances,  a  demand  which 
he  believed  had  been  allowed  by  an  administratrix  with  a  view  of 
calling  her  to  account  before  the  surrogate,  violated  the  provisions 
of  section  73  of  the  Code  of  Civil  Procedure. 

This  section  prohibits  an  attorney  from  buying  a  demand  with  a 
view  and  for  the  purpose  of  bringing  an  action  thereon.  It  is  a 
penal  statute,  and  the  words  therein  should  not  be  given  a  construc- 
tion beyond  their  ordinary  meaning.  The  proceeding  which  plaintiflf 
proposed  to  take  in  the  Surrogate's  Court  to  collect  a  claim  which 
he  thought  was  undisputed  was  not  an  action  but  a  special  proceed- 
ing (Code,  §§  3333,  3334 ;  Lihhey  v.  Mason,  112  N.  Y.  527),  and, 
therefore,  was  not  prohibited  by  the  terms  of  the  statute  in  ques- 
tion. The  cases  to  which  we  have  been  referred  show  a  disposition 
on  the  part  of  the  courts  to  give  the  provisions  of  the  statute  pro- 
hibiting attorneys  from  buying  demands  with  an  intent  to  commence 
an  action  thereon  a  restricted  rather  than  a  contrary  construction. 
{Moses  V.  McDivitt,  88  N.  Y.  62;  Brotherson  v.  GonsaluSy  26 
How.  Pr.  213 ;  Hall  v.  Bartlett,  9  Barb.  297 ;  Fay  v.  Hehhard,  42 
Hun,  490.) 

The  case  of  Maxon  v.  Cain  (22  App.  Div.  270),  and  the  other 
authorities  on  which  the  appellant  relies,  do  not  throw  any  light  on 
the  question  involved  —  whether  an  attempt  to  call  an  administra- 
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trix  to  account,  with  a  view  of  obtaining  payment  of  a  valid  claim, 
is  an  intent  to  commence  an  action  within  the  meaning  of  section  73 
of  the  Code  of  Civil  Procedure. 

I  think  the  trial  court  reached  a  correct  conclusion  in  the  matter. 
The  intent  with  which  the  plaintiff  purchased  the  claim  was  not  an 
unlawful  one  by  the  terms  of  the  section  in  question,  and  to  hold 
the  contrary  we  should  be  compelled  to  give  the  terms  of  the  stat- 
ute a  meaning  other  than  a  natural  one. 

It  will  be  observed  that  the  words  "an  action,"  in  section  73 
{8upra\  were  substituted  in  the  place  of  "  any  suit "  in  the  former 
statute.  (2  R.  S.  288,  §  70.)  The  word  "suit"  is  a  more  compre- 
hensive word  than  "  action,"  and  might  include  a  special  proceeding. 
(See  Century  Dictionary.)  The  change  of  the  statute  in  the  Code 
of  Civil  Procedure,  by  substituting  the  word  "  action  "  for  "  suit," 
indicates  a  legislative  intent  to  limit  the  prohibition  to  cases  where 
attorneys  shall  purchase  demands  with  intent  to  commence  "actions" 
—  as  defined  by  the  same  statute  —  thereon. 

I  think  that  no  error  was  committed  by  the  court  below  in  deny- 
ing the  motion  to  dismiss  the  complaint. 

It  remains  to  be  considered  whether  the  court  erred  in  directing 
a  verdict  for  the  plaintiff  —  the  defendant  at  the  close  of  the  evi- 
dence having  requested  a  dismissal  of  the  complaint. 

The  doctrine  is  well  settled  that  where,  after  the  parties  have 
rested,  the  defendant  moves  for  a  nonsuit  or  a  dismissal  of  the  com- 
plaint, or  a  direction  of  a  verdict  in  his  favor,  and  does  not  request 
the  submission  of  any  question  to  the  jury,  he  ie  estopped  from 
raising  the  point  on  appeal  that  there  were  questions  of  fact  that 
should  have  been  thus  submitted.  By  his  request  to  the  court  to 
dispose  of  the  case,  he  virtually  agrees  to  submit  the  questions  of 
fact  to  the  judge,  and  under  such  circumstances,  if  there  is  any  evi- 
dence to  uphold  the  decision,  it  must  be  sustained.  {DiUon  v.  Cock- 
croft,  ^0  N.  Y.  649 ;  Ormes  v.  Dauchy,  82  id.  443  ;  Winchell  v. 
Hicks,  18  id.  558 ;  G^Neill  v.  James,  43  id.  84 ;  Muller  v.  McKes- 
son, 73  id.  195 ;  Green  v.  Shute,  27  N.  Y.  St.  Repr.  816.) 

None  of  the  authorities  cited  by  the  appellant  {Sheldon  v.  Atlantic 
F.  A  M.  Ins.  Co,,  26  N.  Y.  460;  Koehler  v.  Adler,  78  id.  287; 
Stone  V.  Flower,  47  id.  556  ;  First  National  Bank  v.  Dana,  79  id. 
108  ;  Trustees  of  East  Hampton  v.  Kirk,  68  id.  459;  Vail  v.  Rey- 


Digitized  by 


Googk 


32  TILDEN  v.  AITKIN. 

Thibd  Department,  January  Term,  1899.  [Vol.  87. 

noldsy  118  id.  297,  300;  Wornhough  v.  Cooj>er,  2  Hnn,  428)  hold  a 
contrary  doctrine  to  that  above  stated,  except,  perhaps,  the  case  of 
Worribough  v.  Cooper.  The  views  advanced  in  that  case  must,  I 
think,  be  deemed  overruled  by  Dillon  v.  Cockcroft  {8upra)j  and  the 
other  authorities  above  cited. 

But  it  is  claimed  by  the  appellant  that,  although  he  made  a  motion 
to  dismiss  the  complaint  on  specific  grounds,  there  were  other  ques- 
tions of  fact  in  the  case,  not  referred  to  in  liis  motion,  and  as  to 
which  his  right  to  go  to  the  jury  was  not  waived,  and  hence  his 
exception  to  the  direction  of  a  verdict,  without  asking  to  submit  any 
question  of  fact  to  the  jury,  presents  a  question  which  this  court 
may  consider. 

If  this  position  can  be  sustained  under  the  authorities  above  cited» 
nevertheless  the  trial  court  was  authorized  to  withhold  from  the 
jury  the  questions  which  the  defendant  had  requested  it  to  pass  upon 
on  the  motion  to  dismiss  the  complaint. 

One  ground  of  the  motion  was,  that  no  cause  of  action  had  been 
established  in  favor  of  the  plaintiff.  This  raised  the  question  as  to 
whether  or  not  Mrs.  Storm  had  made  the  loan  of  $3,000  to  defend- 
ant's testator.  The  court  was  thereby  authorized  to  determine  that 
issue.  Had  no  motion  been  made,  however,  by  defendant,  the 
result  would  have  been  the  same.  The  defendant  on  the  trial  called 
Mrs.  Storm  as  her  witness,  and  proved  by  her  the  loan  of  $3,000, 
and  there  was  no  dispute  in  the  evidence  in  that  regard. 

The  second  ground  on  which  the  defendant  moved  to  dismiss  the 
complaint  was,  that  the  plaintiif,  an  attorney,  had  unlawfully  pur- 
chased the  claim  with  intent  to  commence  an  action  thereon.  The 
defendant,  therefore,  by  his  motion,  waived  his  rights  to  submit  the 
facts  in  reference  to  such  purchase  to  the  jury.  But  if  not,  as  we 
have  seen,  there  was  no  substantial  dispute  as  to  such  facts,  and  the 
court,  in  the  absence  of  any  motion  to  dismiss,  would  have  been 
authorized  to  withdraw  that  question  from  the  jury. 

The  defendant  also  asked  the  court  to  dismiss  the  complaint  on 
the  ground  that  the  action  was  not  commenced  within  six  months 
after  the  rejection  of  the  claim,  and  by  such  motion  authorized  the 
court  to  determine  any  question  of  fact  relating  to  such  rejection* 
Had  he  not  made  any  motion,  I  am  inclined  to  think  the  court  could 
properly  have  made  the  same  disposition  of  the  case.    The  only 
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rejection  proved  was  a  service  of  a  notice  thereof  by  mail.  The  law 
does  not  anthorize  such  a  service,  although,  if  in  fact  received,  it 
will  be  a  valid  one,  and  the  mailing  thereof  raised  a  presumption 
that  it  was  received.  The  defendant,  however,  called  Mrs.  Storm 
as  her  witness  in  the  case,  and  it  was  shown  by  her  that  she  never 
received  such  a  notice.  Mrs.  Storm  was  not  a  party  to  the  action, 
and  having  been  called  by  the  defendant,  we  think,  on  her  uncontra- 
dicted testimony,  the  court  was  authorized  to  withhold  from'  the 
jury  the  question  raised  as  to  the  short  Statute  of  Limitations,  had 
no  motion  been  made  to  dismiss  on  the  ground  that  the  action  waa 
not  brought  within  six  months  after  the  rejection  of  the  claim. 

The  only  question  in  the  case,  therefore,  not  referred  to  in  the 
defendant's  motion  to  dismiss,  and  which,  if  any,  should  have  been 
submitted  to  the  jury,  was  the  amount  paid  on  the  claim  in  suit,  the 
sum  due  plaintiflE  on  the  loan.  It  will  he  observed  that  the  defend- 
ant called  as  a  witness  and  examined  Mrs.  Storm  at  length,  and 
proved  by  her  the  facts  in  reference  to  the  loan  of  $3,000  to  the 
defendant's  testator,  and  the  payments  thereafter  made  on  account 
of  such  loan.  Mrs.  Storm  was  defendant's  witness,  and  as  held  in 
Hunt  V.  Fish  (4  Barb.  324) :  "A  party  cannot  be  allowed  to  insist 
that  his  own  witness  is  not  to  be  believed.  He  has  the  right,  if  sur- 
prised by  his  testimony,  to  show  by  other  witnesses  that  the  facts 
testified  to  are  otherwise."  After  Mrs.  Storm  had  testitied,  Mr. 
Cochrane  was  called  as  a  witness  for  the  plaintiflE  and  sworn  as  to 
the  amount  due  to  the  plaintiff  according  to  Mrs.  Storm's  testimony^ 
computing  the  interest  on  the  loan  of  $3,000,  and  deducting  the 
payments  thereon  as  to  which  Mrs.  Storm  had  testified.  No  ques- 
tion was  raised  as  to  the  accuracy  of  his  computation,  based  on  Mrs. 
Storm's  testimony,  and  that  the  amount  for  which  the  trial  judge 
directed  judgment  was  due  the  plaintiflf,  $2,675.58  according  to  her 
statement.  The  judge,  therefore,  directed  judgment  for  the  sum 
which  the  defendant,  by  her  own  witness,  had  just  proved  was  due  on 
the  loan.  It  is  now  claimed  that  the  defendant  was  entitled  to  have 
the  jury  pass  on  the  question  whether  or  not  certain  checks  given  by 
the  testator  to  the  witness  Aitkin  were,  in  fact,  payments  on  the  claim 
in  suit,  to  the  end  that  the  amount  of  the  recovery  might  bo  reduced. 

As  1  have  endeavored  to  show,  the  court,  under  all  the  circumstan- 
ces, was  authorized  to  withdraw  all  questions  in  the  case  from  the  jury, 
App.  Div.—  Vol.  XXXVIL        5 


Digitized  by 


Googk 


34  TILDEN  v.  AITKIN. 

Third  Department,  January  Term.  1899.  [Vol.  87. 

unless  that  of  the  amount  of  damages.  It  was  authorized  to  direct 
a  verdict.  Should  it  have  submitted  to  the  jury  the  question  of  the 
amount  of  payments  made  on  the  demand  in  suit?  Under  Mrs. 
Storm's  testimony  there  was  no  question  in  that  regard.  It  is  doubt- 
ful whether  Mr.  Aitkin  gave  any  testimony  which  would  authorize 
a  court  or  jury  to  determine  that  the  checks  in  question  were  pay- 
ments on  the  loan.  Payment  is  an  aflBrraative  defense,  and  it  was 
incumbent  on  the  defendant  to  show,  if  such  was  the  fact,  that  the 
checks  were  payments  on  the  note.  Mr.  Aitkin  hardly  testified  to 
that.     He  did  not  appear  to  know  whether  they  were  or  not. 

I  think  the  trial  court,  after  the  defendant  had  made  Mrs.  Storm 
her  witness,  examined  her  as  to  the  loan,  the  amount  of  payments 
made  thereon,  and  shown  by  her  that  the  sum  of  $2,675.58  was  due 
on  account  of  the  loan,  was  authorized  to  assume  that  no  question 
was  raised  as  to  payments.  If  the  defendant,  after  her  witness  had 
given  testimony  showing  that  the  sum  $2,675.58  was  the  balance 
due  on  the  loan,  wished  to  have  submitted  to  the  jury  the  question 
whether  the  checks,  as  to  which  the  witness  Aitkin  liad  testified, 
were  payments  on  the  demand,  she  should  have  called  the  attention 
of  the  court  to  the  matter.  She  was  called  upon  to  specify  the  very 
question  she  wished  submitted  to  the  jury.  (  Waters  v.  Marvin^  13 
Daly,  57 ;  Exchange  Natl  Bank  of  Olean  v.  Marshall^  30  N.  Y. 
St.  Repr.  962 ;  26  Abb.  K  C.  487,  note.) 

Assuming  that  there  was  a  question  as  to  the  checks  that  could 
have  been  submitted  to  the  jury,  when  the  defendant  saw  that  the 
court  was  directing  a  verdict  on  the  assumption  that  the  amount 
stated  by  her  witness,  Mrs.  Storm,  as  due  on  the  loan  was  the  cor- 
rect sum,  she  was  bound  to  ask  the  court  to  submit  to  the  jury  the 
question  as  to  the  checks,  concerning  which  Aitkin  testified,  if  any 
question  there  was  in  that  regard.  As  said  in  Frantz  v.  Ireland 
(66  Barb.  389) :  "  A  party  cannot  lie  by,  at  the  trial,  and  suffer  the 
court  to  direct  a  verdict  on  the  assumption  that  there  is  no  question 
of  fact  involved,  and  then,  on  a  general  objection  to  the  direction, 
claim  that  there  was  a  question  of  fact  to  be  submitted  to  the  jury 
which  he  did  not  suggest  on  the  trial," 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Horatio 
D.  Mould,  Appellant. 

Wharf  built  by  a  riparian  owner  toithout  a  grant  from  the  State  —  when  the  State 
cannot  compel  its  removal  a»  a  purpresture  —  that  it  prevents  vemlsfrom  approach- 
ing the  side  of  another  dock  ia  not  a  reason  for  it$  removal —  the  State,  in  a  court 
of  equity f  is  like  any  other  suitor. 

The  State  caDDot  compel  a  riparian  owner  on  the  Hudson  river  to  remove  a 
wharf  erected  by  him,,  without  his  having  obtained  a  grant  from  the  State,  in 
the  shoal  waters  in  front  of  his  uplands,  and  reaching  to  the  navigable  part  of 
the  stream,  on  the  ground  simply  that  it  is  a  purpresture,  when  it  is  not  shown 
that  such  wharf  is  actually  a  nuisance  or  an  obstruction  to  navigation,  that  it 
interferes  with  any  public  right  or  use,  or  that  any  necessity  exists  why  the 
State  should  improve  the  water  front  of  the  riparian  owner's  land  at  that 
place. 

The  fact  that  such  dock  prevents  the  landing  of  vessels  on  the  side  of  a  dock 
erected  by  an  adjoining  riparian  owner  under  a  grant  from  the  State  is  no 
ground  for  its  removal. 

Where  the  State  of  New  York,  as  a  party  plaintiff  in  an  action,  invokes  the  aid 
of  a  court  of  equity,  it  is  subject  to  the  same  rule  applicable  to  ordinary  suitors; 
and  an  injunction  will  not  be  granted  upon  its  application,  unless  injury, 
actual  and  material,  and  not  merely  fanciful,  is  shown. 

Appeal  by  the  defendant,  Horatio  D.  Mould,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflRce  of 
the  clerk  of  the  county  of  Columbia  on  the  22d  day  of  September, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  Columbia  Trial  Term. 

This  action  was  brought  by  the  plaintiff  to  compel  the  defendant 
to  remove  a  wharf  constructed  by  him  on  the  easterly  side  of  the 
Hudson  river  at  Germantown  in  Columbia  county,  extending' 
between  high-water  mark  and  the  navigable  part  of  the  stream  in 
front  of  his  uplands,  on  the  ground  that  the  same  was  a  purpresture. 

In  the  year  1866,  under  an  act  of  the  Legislature  of  the  State  of 
New  York  (Laws  of  1866,  chap.  319),  a  grant  was  made  to  the  high- 
way commissioner  of  the  said  town  of  Germantown  of  the  lands 
under  the  waters  of  the  Hudson  river  in  front  of  a  certain  highway 
leading  down  to  the  shore.  Subsequently  the  highway  commis-; 
sioner  erected  a  wharf  called  the  "  town  dock,"  which  covers  the 
entire  grounds  granted  to  the  highway  commissioner  under  the 
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waters  of  the  HndsoD,  extending  from  high-water  mark  about  325 
feet  towards  the  channel  of  the  Hudson,  and  being  66  feet  broad. 

In  or  about  the  year  1881,  George  E.  Lasher  and  William  H. 
Wynans  made  an  application  for  a  grant  of  the  lands  under  the 
waters  adjacent  to,  and  in  front  of,  their  uplands,  which  extended 
along  the  east  shore  of  the  Hudson  river,  southerly  of  and  adjoin- 
ing the  south  line  of  the  "  town  dock,"  with  the  exception  of  the 
slip  mentioned  in  the  complaint  in  this  action,  which  is  about  75  feet 
broad,  and  extends  from  tlie  front  line  of  the  "  town  dock  "  along 
its  southerly  side  towards  the  shore  about  180  feet.  Thereupon  a 
grant  was  made  to  Lasher  and  Wynans  of  all  the  lands  under  the 
waters  of  the  Hudson  river  adjacent  to  their  uplands,  with  the  excep- 
tion of  the  lands  under  tliis  slip,  extending  into  the  Hudson  river 
the  same  distance  as  the  town  wharf.  The  defendant  is  now  the 
owner  of  the  uplands  in  front  of,  opposite,  and  adjacent  to,  all  the 
watere  south  of  the  "  town  dock  "  for  a  distance  of  about  300  feet 
and  has  succeeded  to  all  the  rights  which  Lasher  and  Wynans  had 
in  the  said  grant  made  to  them  by  the  Commissioners  of  the  Land 
Office. 

Prior  to  the  beginning  of  this  action  the  defendant  had  built  a 
wharf  across  the  entire  front  of  his  uplands,  including  the  "  slip  "  in 
question,  beginning  at  the  southerly  line  of  the  "  town  dock,"  with- 
out having  secured  any  grant"  from  the  Commissioners  of  the  Land 
Office  of  the  lands  under  the  waters  of  the  Hudson  river  in  said 
slip,  or  other  grant  than  that  made  to  Lasher  and  Wynans.  The 
wharf  so  constructed  by  the  defendant  covers  no  lands  under  the 
waters  of  the  Hudson  river  below  high-water  mark  that  are  not  in 
front  of  and  adjacent  to  his  uplands. 

The  Hudson  river  at  the  point  in  question  is  a  navigable  stream, 
where  the  tide  ebbs  and  flows  from  the  Atlantic  ocean. 

The  wharf  erected  by  the  defendant  extends  only  to  the  channel 
or  navigable  part  of  the  stream,  and  there  is  no  proof  that  it  is  an 
obstruction  to  navigation.  The  water  in  front  of  the  defendant's 
uplands,  extending  as  far  into  the  stream  as  his  wharf  is  built,  is 
shallow,  not  navigable  for  any  river  craft,  and  portions  of  the  river 
bottom  at  low  tide  extend  above  the  surface  of  the  water. 

It  is  claimed  by  the  appellant  that  from  the  complaint,  and  the 
evidence  offered  on  the  trial  by  the  plaintiff,  it  appears  that  the  pur- 
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pose  of  the  action  was  to  protect  the  "  town  dock,"  and  to  preserve 
for  its  use  the  slip  in  question  in  front  of  defendant's  premises. 

The  question  raised  by  the  defendant  at  the  trial  was,  can  the 
State,  by  action,  compel  a  riparian  owner  of  lands  on  the  shores  of 
the  Hudson  river  to  remove  a  wharf  erected  by  him  without  a  grant 
from  the  State,  in  front  of  his  uplands,  reaching  to  the  navigable 
part  of  the  stream,  on  the  ground  simply  that  it  is  a  purpresture, 
when  it  is  not  shown  that  such  wharf  is  actually  a  nuisance  or  obstruc- 
tion to  navigation,  or  that  the  interests  of  public  commerce  or 
navigation  require  it,  or  that  any  necessity  exists  why  the  State 
should  improve  the  water  front  at  that  place. 

The  trial  court  awarded  a  judgment  in  favor  of  the  plaintiff  for 
the  relief  demanded  in  the  complaint,  and  the  defendant  has  taken 
an  appeal  to  this  court. 

C.  C.  Van  KirJcj  for  the  appellant* 

T.  E,  Hancock^  Aitorney-General^  and  A,  Frank  B.  Chace, 
for  the  respondent. 

Putnam,  J. : 

The  defendant  has  constructed  his  wharf  in  the  Hudson  river, 
between  high-water  mark  and  the  navigable  part  of  the  stream, 
without  having  obtained  a  grant  from  the  Commissioners  of  the 
Land  Office  of  a  portion  of  the  land  under  water  on  which  the 
structure  is  placed.  It  is  conceded  that  the  title  of  lands  under  the 
tide  water  of  the  Hudson  river  is  vested  in  the  State  as  trustee  of 
a  public  trnst,  and  that  the  defendant's  ownersliip  of  the  uplands 
adjoining  the  slip  in  question  gave  him  no  title  to  the  land  imder 
water  in  front  of  his  premises.  {People  v.  N,  Y.  <&  S.  7.  K  Co,j 
68  N.  Y.  71,  76, 77 ;  Langdon  v.  Mayor,  etc,  of  the  City  of  N.  F., 
93  id.  129;  Sagev,  The  Mayor,  154  id.  61,  73.) 

The  act  of  the  defendant  in  erecting  a  structure  on  the  lands  of 
the  plaintiff,  and  appropriating  such  lands  to  his  own  use,  has  been 
called  a  purpresture,  which  might  in  a  proper  case  be  abated  by  an 
action  in  the  name  of  the  People.  {People  v.  Vanderhilt,  26  N.  Y. 
287,  293 ;  28  id.  396 ;  Knickerhocker  Ice  Co.  v.  Shultz,  116  id. 
382,  387.) 
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The  right  which  tlie  defendant  had  as  a  riparian  owner  in  the 
Hudson  river,  at  the  place  where  he  erected  his  wharf,  is  stated  in 
the  opinion  in  Sa(/e  v.  The  Mayor  {8upra\  as  follows :  "  While  the 
title  of  such  owners  did  not  extend  beyond  the  dry  land,  they  were 
entitled,  as  against  all  but  the  crown  as  trustee  for  the  people  at 
large,  to  certain  valuable  privileges  or  easements,  including  the  right 
of  access  to  the  navigable  part  of  the  river  in  front  for  the  purpose 
of  loading  and  unloading  boats,  drawing  nets  and  the  Hke."  {Rumr 
aey  v.  N.  Y.  db  K  E.  Ji.  B.  Co.,  133  N.  Y.  79 ;  Saunders  v.  iT.  F. 
a  i&  H.  R.  R.  R.  Co,,  144  id.  75,  87;  Angell  Tide  Wat.  22,  64.) 

''  These  riparian  rights  were  property  belonging  to  the  riparian 
owner,  who  could  not  be  deprived  of  them  without  his  consent  or 
by  due  process  of  law,  although  he  could  only  use  them  subject  to 
the  rights  of  the  public."  {Sage  v.  The  Mayor^  supra.)  In  the 
same  opinion,  also,  the  following  language  is  used  :  "  Although,  as 
against  individuals  or  the  unorganized  public,  riparian  owners  have 
special  rights  to  the  tideway  that  are  recognized  and  protected  by 
law,  as  against  the  general  public,  as  organized  and  represented  by 
government,  they  have  no  rights  that  do  not  yield  to  commercial 
necessities.^^  And  in  Saimders  v.  iV^.  Y.  C  cfe  U.  R.  R.  R.  Co. 
(144  N.  Y.  76,  87)  O'Briex,  J.,  uses  the  following  language: 
"  What  these  rights  are  has  been  decided  in  the  Rum^ey  Ca^se  (133 
N.  Y.  79) ;  and  since  that  decision  reaffirmed  in  the  case  of  the 
Illinois  Central  Railroad  v.  Illinois  {stipra).  They  embrace  the 
right  of  access  to  the  channel  or  navigable  part  of  the  river  for 
navigation,  fishing,  and  such  other  uses  as  commonly  belong  to 
riparian  ownership,  the  right  to  make  a  landing  wharf  or  pier  for  his 
own  use  or  for  that  of  the  public,  with  the  right  of  passage  to  and 
from  the  same  with  reasonable  safety  and  convenience."  The  same 
doctrine  is  stated  in  Rumsey  v.  xV.  Y.  i&  JV.  K  R.  R.  Co.  (133  N. 
Y.  79,  87) ;  Yates  v.  Milwaukee  (10  Wall.  497) ;  Illinois  Cetvtral 
Railroad  v.  Illinois  (146  U.  S.  387,  448) ;  St.  Louis  v.  Rutz  (138 
id.  226,  246) ;  Black's  Pomeroy  on  Water  Rights  (§  250). 

It  is  said,  however,  in  the  authorities  referred  to,  that  the  right 
of  a  riparian  owner  whose  land  is  bounded  by  a  navigable  river,  of 
access  to  the  channel  thereof,  and  to  make  a  landing  pier  or  wharf 
for  his  own  use  or  that  of  the  public,  is  subject  to  the  superior 
right  of  the  State  as  trustee  for  the  People  at  large. 
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In  Sage  v.  The  Mayor  (supra)  the  riparian  right  is  spoken  of  as 
existing  "  as  against  all  but  the  Crown  (the  State),  as  trustee  for 
the  People  at  large."  So,  in  other  authorities,  this  riparian  right  is 
spoken  of  as  a  valuable  property  riglit,  but  one  that  must  be  held 
subject  to  the  superior  right  of  the  State. 

Under  the  authorities  above  cited,  it  will  not  be  denied  that,  had 
the  State  required  the  use  of  that  portion  of  the  Hudson  river 
where  the  defendant  erected  his  pier  for  a  legitimate  public  purpose, 
or  if  the  pier  interfered  with  navigation,  or  with  any  public  right  or 
interest,  or  if  shown  to  be  an  actual  nuisance,  an  action  to  compel 
its  removal  could  have  been  maintained. 

In  this  case,  however,  the  court  found  that  the  pier  "extends only 
to  the  channel  or  navigable  part  of  the  river,  and  there  is  no  proof 
that  it  is  an  obstruction  to  the  navigation  of  the  stream  ; "  nor  is  it 
shown  that  it  interferes  with  any  right  of  fishery,  or  any  other  pub- 
lic use ;  hence  it  was  not  shown  to  be  an  actual  nuisance  unless  the 
mere  fact  of  its  being  a  purpresture  makes  it  such.  The  defendant, 
in  erecting  it,  under  the  authorities  to  which  we  have  referred,  was 
not  doing  an  unlawful  act.  As  riparian  owner,  although  not  the 
owner  of  the  soil  under  the  water,  he  possessed  an  easement  in  the 
stream  opposite  to  and  adjoining  his  premises  —  a  right  of  access 
to  the  navigable  part  of  it ;  and,  as  the  water  near  the  shore  was 
shallow,  a  right  to  erect  a  pier  in  order  to  reach  such  navigable 
portion.  As  said  in  Yates  v.  Milwaukee  {sujprd)y  "this  ripa- 
rian right  is  property  and  is  valuable,  and  thougli  it  must  be  enjoyed 
in  due  subjection  to  the  rights  of  the  public,  it  cannot  be  arbitrarily 
or  capriciously  destroyed  or  impaired."  But  as  the  defendant  had 
not  obtained  a  grant  from  the  Commissioners  of  the  Land  Office  in 
erecting  his  landing,  he  exercised  this  riparian  right,  subject  to  the 
power  of  the  State,  in  a  proper  case,  to  interfere. 

Under  the  facts  appearing  in  this  case,  can  the  State  by  action 
compel  the  defendant  to  remove  his  landing  ?  As  above  suggested, 
the  structure  does  not  affect  navigation  or  any  public  right  or  inter- 
est. It  was  not  shown  to  be  an  actual  nuisance.  The  fact  that  it 
prevents  the  landing  of  vessels  on  the  south  side  of  the  "town 
dock"  is  no  ground  for  its  removal.  The  grant  of  the  Commis- 
sioners of  the  Land  Office  to  the  highway  commissioner  of  the 
town  of  Qermantown  of  land  under  water,  opposite  a  certain  high- 
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way  leading  down  to  the  shore  of  the  river,  only  gave  the  grantee  a 
right  in  the  river  opposite  the  road.  The  Commissioners  of  the 
Land  Office  could  give  him  no  other  right.  They  could  not  confer 
upon  such  grantee  a  right  in  the  river  at  the  place  where  the  defend- 
ant erected  liis  pier,  adjoining  and  in  front  of  his  uplands.  {Knick- 
erbocker Ice  Co.  V.  Shultz,  116  N.  Y.  382,  388;  Jenka  v.  Miller,  14 
App.  Div.  474,  480,  481.)  The  question  presented  to  us  then  is 
whether,  when  a  riparian  proprietor  has  exercised  the  right,  which 
the  authorities  hold  lie  possesses,  of  building  a  pier  in  the  shoal 
waters  adjoining  and  in  front  of  his  premises  for  the  lawful  purpose 
of  being  able  to  reach  the  navigable  part  of  the  stream,  such  pier 
not  obstructing  navigation  or  interfering  with  any  right  of  fishery 
or  other  public  use,  and  it  is  not  claimed  that  the  place  where  the 
pier  is  erected  is  required  for  any  public  purpose,  the  State  can, 
without  showing  a  public  necessity  therefor,  interfere  and  maintain 
an  action  for  the  removal  of  the  structure. 

AVe  are  not  referred  to  any  authority  where,  under  such  a  state  of 
facts,  an  action  like  this  has  been  sustained. 

In  The  Attorney-General  v.  Richards  (2  Anstr.  603)  it  was  stated 
that  the  defendant  erected  a  wharf,  dock  and  buildings  in  Ports- 
mouth harbor  so  as  to  prevent  boats  sailing  over  the  spot  or  moor- 
ing there,  and  also  to  cause  further  damage  to  the  harbor  by  pre- 
venting the  free  current  of  water  to  carry  off  the  mud.  In  other 
words,  the  structures  placed  in  the  harbor  by  the  defendant  were 
shown  to  be  an  actual  nuisance. 

In  the  case  of  People  v.  Vanderbilt  (26  N.  Y.  287 ;  28  id.  396) 
the  defendant  sank  a  pier  outside  of  the  line  established  by  law  in 
the  harbor  of  New  York,  and  thus  was  also  shown  to  have  created 
an  actual  nuisance. 

In  PeopU  V.  iT.  Y,  cfe  S.  L  F.  Co,  (68  N".  Y.  71)  the  defendant's 
predecessors  in  title  had  obtained  a  grant  from  the  State  of  lands 
under  the  water  in  front  of  his  uplands  on  Staten  Island.  The 
defendant,  when  the  action  was  commenced,  was  about  to  build  a 
pier  and  other  structures  on  the  land  so  granted  of  greater  width 
and  extending  further  into  the  bay  of  Xew  York  than  authorized 
by  law.  The  act  enjoined  was  held  to  be  a  clear  violation  of  the 
statute.  So,  in  other  authorities  cited,  the  purpresture  condemned 
was  an  actual  nuisance,  or  created  in  violation  of  law.     In  the  opin- 
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ions,  however,  in  some  of  those  authorities,  language  is  used  which 
seems  to  sanction  an  action  under  circumstances  such  as  appeared  in 
this  case. 

In  People  v.  VanderUlt  (26  N.  T.  287,  293)  it  is  said  :  "  If  the 
injury  complained  of  be  a  purpresture,  it  may  be  abated  and 
removed  at  the  suit  of  the  Attorney-General  in  England,  and  of 
course  of  the  people  in  this  State,  whether  it  is  a  nuisance  or  not. 
(Eden  on  Inj.  §  9,  p.  259 ;  Attorney- General  v.  Hicharda^  2  Anstr. 
603.)  Being  an  encroachment  upon  the  soil  of  the  sovereign,  like 
trespass  upon  the  soil  of  a  private  individual,  it  will  support  an 
action  irrespective  of  any  damage  which  may  accrue."  (See,  also, 
Knickerbocker  Ice  Co.  v.  Shultz,  116  N.  Y.  382,  387;  City  of 
.Brooklyn  v.  Mackay^  13  App.  Div.  105, 107.) 

In  People  v.  VanderUlt  (28  N.  Y.  396,  399)  Justice  Emott  uses 
the  following  language  :  "  The  crib  sank  by  tlie  defendant,  and  the 
proposed  pier,  were  a  purpresture,  and  were  per  se  a  public  nuisance. 
(See  Waterman's  Eden  on  Injunctions,  vol.  2,  p.  259,  ch.  11.)  The 
offer,  therefore,  of  the  defendant's  counsel  to  prove,  by  the  testi- 
mony of  witnesses,  that  tlie  crib  and  proposed  pier  were  not,  and 
would  not  be  an  actual  nuisance,  and  would  not  injuriously  inter- 
fere with  or  affect  the  navigation  of  the  river  or  bay,  was  properly 
overruled."  (And  see,  also,  remarks  of  Potter,  J.,  in  Delaware  <& 
Hudson  C  Co,  v.  Laiorence^  2  Hun,  ISO,  181 ;  Pex  v.  Ward^  4  Ad. 
&  Ei.  382;  Attorney- General  v.  Cohoes  Co,^  6  Paige,  133.) 

But  in  the  several  autliorities  where  such  a  doctrine  has  been 
advanced  in  the  opinions  delivered,  the  structures  held  to  ))e  unlawful 
purprestures  were,  in  fact,  actual  nuisances.  In  Attorney- General 
v.  Richards^  People  v.  Yanderhilt^  People  v.  N,  Y.  cfe  S,  1.  F.  Co,^ 
and  City  of  Brooklyn  v.  Mackay^  the  piers  which  were  condemned 
as  unlawful  purprestures  were  placed  in  a  harbor,  and  necessarily 
interfered  with  navigation,  and  produced,  or  might  produce,  an 
injury  to  the  public.  Tlie  opinions  delivered  in  those  cases  should 
be  considered  in  reference  to  the  facts  appearing  therein. 

The  structure  erected  by  the  defendant  was  not  in  a  harbor  or 

navigable  portion  of  the  river ;  it  was  built  in  the  shoal  water  near 

the  shore,  to  enable  the  defendant  to  reach  the  navigable  part  of  the 

river.     In  building  it  he  took  the  risk  of  the  interference  of  the 
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State.  His  right  to  build  the  pier  was  subject  to  the  superior  right 
of  the  State.  If  the  State  required  the  land  for  any  legitimate  pub- 
lic purpose,  it  was  entitled  to  its  possession.  But  the  State  was  not 
shown  to  require  the  land  under  the  water  where  the  defendant 
ei'ected  his  pier.  The  defendant  also  took  the  risk  of  the  interfer- 
ence on  the  part  of  State,  if  his  pier  in  any  way  should  interfere 
with  or  endanger  the  rights  or  interests  of  the  general  public.  But 
no  such  injury  or  interference  was  proved. 

The  State,  therefore,  in  this  action  arbitrarily  asks  to  have  the 
defendant's  pier  removed  without  claiming  any  injury  whatever 
therefrom.  How  has  the  defendant  interfered  with  the  rights  of 
the  State  ?  He  had  an  easement  in  the  river,  a  right  to  reach  the 
navigable  part  of  it  over  land  under  the  water  owned  by  the  State, 
and  he  has  only  done  what  was  necessary  to  obtain  the  benefit  of 
that  right.  The  State  continues  to  be  the  owner  of  the  land  subject 
to  defendant's  easement.  If  ever  required  for  any  public  purpose 
it  can  obtain  possession  thereof.  The  State  at  any  time  hereafter,  if 
the  defendant's  pier  shall  prove  an  injury  to  any  public  right  or 
interest,  and  hence  a  nuisance,  can  cause  its  removal.  The  erection 
of  the  structure  by  the  defendant  has  not  interfered  with  any  actual 
right  or  interest  of  the  State. 

We  think  there  is  a  clear  distinction  between  this  case  and  such 
authorities  as  People  v.  Vaiiderhilt^  City  of  Brooklyn  v.  Mackay^ 
Attorney 'General  v.  Richards  j  and  People  v.  N,  Y,  <&  S,  L  F.  Co, 
{supra)  and  kindred  cases,  where  the  purpresture  was  in  a  harbor  or 
a  navigable  part  of  the  river,  and  necessarily  interfered  with  naviga- 
tion, and  was,  therefore,  a  nuisance  per  se.  We  are  unable  to  see 
that  the  plaintiff  established  the  fact  that  it  had  sustained  any  such 
injury  by  the  action  of  the  defendant  as  required  the  interposition  of 
the  court  below.  The  State,  it  is  true,  owned  the  land  under  water 
where  defendant  placed  his  structure.  But  its  ownership  of  such 
land  was  subject  to  the  defendant's  easement,  to  his  right  of  access 
to  the  navigable  portion  of  the  stream  over  such  land  if  not  required 
for  a  public  purpose.  This  easement  of  the  defendant  was  a  valuable 
property  right  which,  as  said  in  Yates  v.  Milwaukee  {supra\  "  can- 
not be  arbitrarily  or  capriciously  destroyed  or  impaired."  The 
defendant  has  only  done  what  was  necessary  to  be  done  to  obtain  the 
benefit  of  his  easement  —  what  the  authorities  determine  he  had  a 
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legal  right  to  do  —  without  creating  a  nuisance.  The  State  does  not 
require  the  land  where  the  pier  in  question  is  placed  for  a  public 
purpose.  Hence,  the  State  has  sustained  no  damage  in  consequence 
of  the  structure  complained  of,  and  the  act  of  the  defendant  should 
be  deemed  a  lawful  exercise  by  him  of  his  right  to  reach  the  navi- 
gable part  of  the  river. 

It  has  been  held  that  where  the  State  as  a  plaintiff  invokes  the  aid 
of  a  court  of  equity,  it  is  subject  to  the  rules  applicable  to  ordinary 
suitors.  And  the  principle  has  been  established  that  an  injunction 
will  not  be  granted  unless  injury  actual  and  material,  and  not  fanci- 
ful, sliall  be  shown.  {People  v.  Canal  Board,  55  N.  Y.  390; 
Genet  v.  D.  dk  H.  C,  Co,,  122  id.  505,  529 ;  Gray  v.  M.  R.  Co., 
128  id.  499,  509 ;  10  Am.  &  Eng.  Ency.  of  Law  [let  ed.],  783 ; 
Beach  Injunctions,  §  1 067  ;  People  v.  Metropolitan  Telephone  Co,, 
31  Hun,  596,  604.) 

In  the  case  last  cited,  brought  by  the  People  to  compel  the  removal 
of  telegraph  poles  from  a  public  street,  claimed  to  be  an  unlawful 
purpresture,  the  following  language  was  used  by  Daniels,  J. : 
"  For  the  damages  resulting  from  the  injury  were  so  trifling  in  their 
amount  as  to  deprive  the  action  of  every  serious  attribute  which 
could  be  made  the  subject  of  equitable  complaint.  And  '  equity  will 
not  interfere  *  *  *  to  remedy  a  mere  technical  or  theoretical 
injury  to  land.'  (2  Story  Eq.  Jur.  [12th  ed.]  §  925  F.)  To  secure 
its  interposition  there  must  be  some  gravity  to  the  complaint  pre- 
sented as  the  subject-matter  of  the  action,  for  equity  will  only  inter- 
vene to  prevent  irreparable  injuries,  or  to  avoid  multiplicity  of  suits. 
(Hilliard  on  Injunctions,  270-2  ;  Attorney-General  v.  Sheffield  Gas 
Co.,  19  Eng.  Law  and  Eq.  639 ;  3  Wait  on  Actions,  etc.,  707.)" 

As  we  have  endeavored  to  show  in  this  case,  no  damage  or  injury 
to  the  State,  or  the  public  represented  by  it,  was  shown  on  the  trial 
in  the  complaint  —  in  consequence  of  the  erection  of  the  landing  by 
the  defendant ;  and,  hence,  the  plaintiff  was  not  entitled  to  the  relief 
demanded  in  the  complaint. 

From  the  complaint  and  evidence  offered  by  the  plaintiff  it  is  to 
be  inferred  that  the  action  was  brought  for  the  benefit  of  tlie  owners 
of  the  "  town  dock  "  —  to  preserve  to  them  the  use  of  the  water  of 
the  Hudson  river  south  of  said  dock  and  in  front  of  defendant's 
uplands  —  a  right  which,  under  the  statute,  the  Commissioners  of 
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the  Land  Office  could  not  transfer  to  such  ownerSj-and  which  should 
not  be  awarded  to  them  by  the  judgment  of  this  court. 

Onr  conclusion  is  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concurred,  except  Merwin,  J.,  dissenting. 

Judgment  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 


37      44 
159a  163| 

i59«  166  rp^g  People  of  the  State  of  New  York  ex  rel.  Frederick  D. 

Light  and  Othera,  Relators,  v,  Charles  R.  Skinner,  State  Super- 
intendent of  Public  Instruction,  Respondent. 

Town  board  of  education — removal  of  members  thereof  by  the  State  Superintendent 
of  Public  Instruction  —  tokat  action  on  their  part  is  not  sufficient  to  justify  it. 

To  justify  the  removal  of  members  of  a  town  board  of  education,  under  tbe  pro- 
visions of  section  13  of  title  1  of  chapter  556  of  the  Laws  of  1894,  the  State 
Superintendent  of  Public  Instruction  must  find  that  they  have  been  guilty  of 
acts  intentionally  done  with  a  wrongful  purpose. 

At  a  meeting  of  the  members  of  a  town  board  of  education  called  for  seven-thirty 
in  the  evening,  there  were  present,  at  that  hour,  in  the  room  where  the  meeting 
was  to  be  held,  only  the  president  and  one  other  member  of  the  board,  although 
the  secretary,  who  had  left  the  room  for  a  moment,  and  two  other  members  of 
the  board  were  at  the  entrance  of  the  building  prepared  to  attend  the  meeting 
and  would,  together  with  the  two  members  first  mentioned,  have  constituted 
a  quorum.  The  president  knowing  them  to  be  there  did  not,  however,  sum- 
mon them,  but  on  motion  of  the  member  present,  declared  the  meeting 
adjourned  at  seven-thirty -seven;  and  upon  passing  out  notified  the  other  mem- 
bers of  the  adjournment,  in  answer  to  which  the  secretary  stated  that  all  the 
members  of  the  board  of  education  were  there  present  (the  remaining  three 
members  being  by  tliat  time  at,  or  near,  the  entrance),  and  that  the  meeting 
called  would  be  held.  The  secretary  and  a  sufficient  number  of  the  others  to 
constitute  a  quorum  thereupon  proceeded  to  the  room  where  the  meeting  was 
appointed  to  be  held  and  organized  a  meeting. 

Held,  that  while  such  action  might  have  been  a  mistake  on  their  part,  it  did  not 
show  such  willful  misconduct  or  neglect  of  duty  as  would  justify  the  State 
Superintendent  of  Public  Instruction  in  removing  them  from  office,  especially 
as  it  appeared  that  it  was  customary  for  the  board  when  called  to  a  meeting  at 
seven  thirty,  to  hold  the  meeting  at  that  time  or  within  a  reasonable  time  there- 
after; the  inference  from  such  act  on  the  part  of  the  majority  being  that  they 
acted  honestly,  believing  that  they  had  a  legal  right  to  hold  the  meeting. 
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Certiorari  issued  ont  of  the  Supreme  Court  and  attested  on  the 
25th  day  of  June,  1898,  directed  to  Charles  R.  Skinner,  State  Super- 
intendent of  Public  Instruction,  commanding  him  to  certify  and 
return  to  the  office  of  the  clerk  of  the  county  of  Albany  all  and 
singular  his  proceedings  in  removing  said  petitioners  from  office  aA 
menibers  of  the  board  of  education  of  the  town  of  Dunkirk. 

John  G.  MiUmrn^  for  the  relators. 
Lester  F.  Steams^  for  the  respondent. 

Per  Curiam  : 

In  Matter  of  Light  (30  App.  Div.  50)  this  court  held  that  the- 
removal  of  the  relators  as  membei*s  of  the  board  of  education  of 
the  town  of  Dunkirk,  county  of  Chautauqua,  N,  Y.,  by  the  State 
Superintendent  of  Public  Instruction,  should  be  deemed  as  made 
under  the  powers  conferred  upon  him  by  section  18,  title  1  of  the 
Consolidated  School  Law  (Laws  of  1894,  chap.  556),  under  which 
the  Superintendent  in  making  the  removal  assumed  to  act.  The 
court  also  determined  that  the  act  of  the  State  Superintendent  in 
removing  the  relators  was  reviewable  by  this  court  on  certiorari. 

We  are,  therefore,  called  upon  to  consider  the  evidence  on  which 
the  State  Superintendent  acted  in  making  the  decision  brought 
before  ns  for  review,  for  the  purpose  of  determining  whether  it  was 
sufficient  to  sustain  the  order  he  made.  We  are  authorized  to  con- 
sider "  4.  Whether  there  was  any  competent  proof  of  all  the  facts 
necessary  to  be  proved  in  order  to  autliorize  the  making  of  the 
determination. 

"  5.  If  there  was  such  proof,  whether  there  was,  upon  all  the  evi- 
dence, such  a  preponderance  of  proof  against  the  existence  of  any 
of  those  facts,  that  the  verdict  of  a  jury  affirming  the  existence 
thereof,  rendered  in  an  action  in  the  Supreme  Court,  triable  by  a 
jury,  would  be  set  aside  by  the  court  as  against  the  weight  of  evi- 
dence." (Code  Civ.  Proc.  §  2140 ;  People  ex  reL  A.  B,  Society  v. 
Commissioners^  142  N.  Y.  348,  354 ;  People  ex  rel.  McAleer  v. 
French,  119  id.  502.) 

In  our  consideration  of  the  case  we  shall  assume  that  the  State 
Superintendent  was  authorized,  under  the  provisions  of  section  13,. 
title  1  (supra),  to  remove  the  relators  for  any  willful  violation  or 
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neglect  of  duty,  as  claimed  by  the  learned  counsel  for  the  respond- 
ents. We  shall  also  assume  that  the  relators  had  no  power  to  hold 
A  meeting  of  the  board  of  education  of  the  town  of  Dunkirk  on  the 
evening  of  June  19,  1897,  after  the  president  had  announced  an 
Adjournment  thereof  —  no  quorum  being  present  in  the  room 
appointed  for  such  meeting  at  the  hour  for  which  it  was  called,  or 
when  such  announcement  was  made. 

It  is  proper  to  bear  in  mind  the  established  doctrine  tliat  where 
the  power  to  remove  an  officer  is  conferred  by  authority  of  a  statute 
it  must  be  strictly  construed  and  its  provisions  accurately  followed. 
{19  Am.  &  Eng,  Ency.  of  Law,  562b ;  People  ex  rel.  Keyea  v. 
Bumsidcy  3  Lans.  74, 76 ;  Tfie  WatervUet  Turnpike  Co.  v.  M^Ke<m, 
•6  Hill,  616,  620.) 

It  will  not  be  doubted,  as  claimed  by  counsel,  that  a  power  to 
remove  officers  who  have  been  elected  by  the  citizens  of  the  town 
in  which  they  live  to  an  "  honorable  and  responsible  office"  for  a  term 
of  years,  should  not  be  exercised  except  in  a  reasonably  clear  case, 
and  with  great  caution. 

The  words  "  willful  violation  of  duty,"  as  used  in  section  13,  title  1 
•of  the  Consolidated  School  Act,  as  applicable  to  acts  for  which 
members  of  a  board  of  education  may  be  removed  by  the  State 
•Superintendent,  must  be  constnied  to  mean  acts  intentionally  done, 
with  a  wrongful  purpose. 

The  question,  therefore,  to  be  determined  is :  Did  the  evidence 
submitted  to  the  State  Superintendent  sustain  his  conclusion  that  the 
relators  had  been  guilty  of  a  willful  misconduct  or  neglect  of  duty  — 
in  other  words,  intentional  wrongdoing,  as  charged  in  the  applica- 
tion of  Mr.  Williams  ?  No  oral  testimony  was  taken  before  the 
commissioner,  the  only  evidence  before  him  being  the  application  of 
Mr.  Williams  and  the  answer  of  the  appellants. 

By  these  papers  it  appears  that  a  meeting  of  the  members  of  the 
board  of  education  of  the  town  of  Dunkirk  was  called  for  the  even- 
ing of  December  19, 1897,  at  seven-thirty  o'clock.  At  that  time  the 
president,  Mr.  Williams,  and  Mr.  MulhoUand,  two  of  the  members 
•of  the  board,  were  present  in  the  room  where  the  meetings  were 
held.  Another  member,  Mr.  Light,  secretary  of  the  board,  had  been 
in  the  room,  prepared  his  papers  for  the  meeting  and  stepped  out, 
leaving  his  hat  and  his  papers.     At  seven-thirty-seven  o'clock,  on 
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motion  of  Mr.  Mnlholland,  the  meeting  was  adjourned  —  at  the  time, 
Mr.  Light  and  two  other  members  of  the  board,  Parker  and  Vande- 
vort,  being  at  the  entrance  of  the  building  prepared  to  attend  tlie 
meeting.  Those  three,  with  Mr.  Williams  and  Mr.  Mulholland, 
would  have  constituted  a  quorum.  The  answer  also  set  forth  that 
when  the  adjournment  was  declared  the  three  remaining  members 
of  the  board  were  either  at  or  near  the  front  entrance  of  the  build- 
ing, prepared  to  attend  the  meeting ;  tliat  it  liad  not  been  the  cus- 
tom to  call  meetings  of  the  members  of  the  board  to  order  at  the 
precise  time  mentioned  in  the  notice  thereof,  but  from  a  quarter  to 
half  an  hour  later.  The  president  did  not  call  or  send  for  the  three 
members  of  the  board  whom  he  knew  were  in  attendance  at  the 
entrance  to  the  building,  but  as  stated,  at  seven-thirty-seven,  he  and 
Mr.  Mulholland  adjourned  the  meeting,  and  as  they  passed  the 
entrance  of  the  building  notified  the  other  members  of  the  adjourn- 
ment. Mr.  Light,  a  member  and  the  secretary,  thereupon  stated  to 
Messrs.  Williams  and  Mulholland  that  all  the  members  of  the  board 
of  education  were  there  present,  and  tliat  the  meeting  called  would 
be  held.  The  relators,  constituting  a  quorum  of  the  members  of  said 
board,  thereupon  proceeded  to  the  room  in  the  building  where  meet- 
ings were  held,  and  proceeded  to  organize  a  meeting,  for  which  act 
they  were  removed  from  oflice. 

The  above  is  substantially  the  state  of  facts  shown  by  the  papers 
presented  to  the  State  Superintendent.  He  might  properly  there- 
from have  reached  the  conclusion  that  the  relators,  in  attempting 
to  hold  the  meeting  after  the  president  had  announced  an  adjourn- 
ment, were  in  error;  that  said  adjournment  was  unauthorized,  and 
such  being  the  case,  the  subsequent  meeting  attempted  to  be  held 
by  the  relators  was  unlawful. 

But  such  a  conclusion  would  not  justify  a  removal  of  the  relators. 
An  act  resulting  from  an.  error  of  judgment,  a  mistake  as  to  the 
law,  or  a  misapprehension  on  the  part  of  the  relators,  was  no  ground 
for  their  removal.  To  justify  the  action  of  the  State  Superintend- 
ent, the  evidence  before  him  should  have  made  it  appear  that  the 
relators  acted  with  a  wrongful  purpose,  knowing  or  believing  that 
such  action  was  unlawful. 

After  a  careful  consideration  of  the  papers  on  which  the  decision 
of  the  State  Superintendent  was  based,  without  deeming  it  neces- 
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sary  to  enter  into  an  extended  discussion  of  the  matter,  we  are  of 
the  opinion  that,  while  they  may  have  proved  a  mistake  on  the  part 
of  the  relators,  they  failed  to  show  such  willful  misconduct  or 
neglect  of  duty  as  justified  the  decision  we  are  called  upon  to  review. 
These  papers  show  the  mere  fact  that,  at  the  time  in  question,  the 
relators,  claiming  that  the  adjournment  by  the  president  and  Mr. 
MulhoUand  was  unauthorized,  proceeded  to  hold  a  meeting,  and 
that,  in  so  acting  they  were  in  error ;  that  they  made  a  mistake. 
The  evidence  did  not  show  that  the  relators  knew  or  believed 
that  they  had  no  right  to  hold  the  meeting. 

There  was  no  presumption  that  the  error  of  the  relators  resulted 
from  a  willful,  wrongful  purpose,  or  that  they  acted  with  a  wrong- 
ful intent.  A  contrary  presumption  —  innocence  of  a  wrongful 
intent  —  should  be  entertained.  This  presumption  of  innocence  is 
strengthened  by  the  fact  that  the  relators  could  have  had  no  object 
in  holding  the  meeting  in  question,  unless  they  believed  they  had 
the  legal  right  to  do  so  ;  as  they  must  have  known  that,  if  it  was 
unauthorized,  their  proceedings  thereat  would  necessarily  be  void 
and  of  no  eflFect. 

The  relators  constituted  a  majority  of  the  members  of  the  board 
of  education.  They  were  actually  present  at  the  building  where  the 
members  were  accustomed  to  assemble,  for  the  purpose  of  attending 
the  meeting.  There  was  a  custom  not  to  assemble  at  the  exact  hour 
for  which  the  meeting  was  called.  In  other  words,  by  the  custom 
of  the  board,  a  call  for  seven-thirty  in  the  evening  meant  that  the 
meeting  would  be  held  at  that  time,  or  within  a  reasonable  time 
thereafter.  Considering  the  custom  and  the  circumstances  of  the 
adjournment  as  above  stated,  it  is  not  strange  that  the  relators  made 
the  mistake  they  did,  and  believed  tliat  the  adjournment  made  by 
two  members  of  the  board  was  unauthorized,  and  proceeded  to 
organize  a  meeting.  They  might  naturally  suppose  that  it  was  the 
duty  of  the  president,  knowing  that  at  least  three  of  the  members 
were  within  the  building,  to  notify  tliera  of  his  proposed  action. 
Under  such  circumstances  it  should  not  be  inferred  from  the  mis- 
take, into  which  the  relators  fell,  that  they  were  guilty  of  willful 
misconduct,  but  rather  that  they  acted  honestly,  believing  that  they 
had  a  legal  right  to  hold  their  meeting. 

Without  deeming  it  necessary  to  further  discuss  the  facts  as  set 
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forth  in  the  appUcation  and  answer  on  which  the  State  Superin- 
tendent assumed  to  remove  the  relators,  we  think  the  presumption 
should  be  entertained,  in  the  absence  of  any  satisfactory  evidence 
to  the  contrary,  that  the  appellants  in  holding  the  meeting  of  June 
19,  1897,  for  the  holding  of  which  they  were  removed,  although 
acting  under  a  misapprehension,  believed  they  were  authorized  to 
take  the  course  they  did,  and  their  act  cannot  be  deemed  a  willful 
violation  or  neglect  of  duty. 

The  result  above  arrived  at  renders  it  unnecessary  to  consider 
other  questions  in  the  case. 

The  determination  of  the  State  Superintendent  should  be  reversed, 
with  fifty  dollars  costs  and  disbursements,  and  those  of  the  relators 
whose  term  of  oflSce  has  not  expired  should  be  reinstated  in  office. 

All  concurred. 

Determination  of  Superintendent  reversed,  with  fifty  dollars  costs 
and  disbursements,  and  those  of  the  relatoi*s  whose  terms  of  office 
have  not  expired  reinstated  in  office. 


Chauncey  Diefendorf,  Appellant,  v,  Mary  Jane  Thomas, 

Respondent. 

Ejectment  —  a  witness  may  not  testify  that  his  wife  *'  claimed  to  own"  tJie  land. 

In  an  action  of  ejectment,  where  an  issue  as  to  the  practical  location  of  a  bound- 
ary line  is  presented,  the  husband  of  the  defendant,  called  as  a  witness  on  her 
behalf,  should  not  be  allowed  to  nnswer  the  question,  *'  While  your  wife 
occupied  that  property  witli  you,  did  she  claim  to  own  and  be  entitled  to  the 
land  lying  easterly  of  the  fences  which  you  have  spoken  of  ? "  —  the  locus  in 
quo  —  or  to  testify  that  his  wife  occupied  the  land  for  a  period  of  nine  years, 
''claiming  to  own  it  during  that  time."  as  such  testimony  must  be  considered 
the  statement  of  the  witness'  own  conclusion. 

Appeal  by  the  plaintiff,  Chauncey  Diefendorf,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Columbia  on  the  5th  day  of 
November,  1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  18th  day  of  October,  1897,  deny- 
ing the  plaintifPs  motion  for  a  new  trial  made  upon  the  minutes. 
App.  Div.— Vol.  XXXVII.        7 
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<rohn  L.  Crandell^  for  the  appellant. 
A.  Framk  B.  Cliace  <&  Sons,  for  the  respondent. 

Per  Curiam  : 

In  reference  to  the  issues  in  tliis  case,  as  to  the  title  of  the  respec- 
tive parties  to  the  small  strip  of  land  which  the  plaintiff  sought  to 
recover,  and  as  to  the  practical  location  of  the  boundary  line  as 
claimed  by  the  defendant,  the  evidence  presented  questions  of  fact 
which  were  properly  submitted  to  the  jury,  and  we  see  no  reason 
ior  disturbing  the  verdict  rendered. 

We  should,  therefore,  feel  called  upon  to  aflSrm  t'ue  judgment, 
were  it  not  for  the  following  exceptions  taken  by  the  plaintiff  on 
the  trial : 

The  husband  of  the  defendant  was  called  as  a  witness  in  her 
behalf,  and  testified  that  he  lived  with  his  wife  on  the  premises, 
which  it  was  claimed  embraced  the  strip  of  land  in  dispute,  for 
about  nine  years  before  the  trial.  The  following  questions  were 
asked  and  answers  given:  "Q.  You  have  been  living  upon  this 
property  with  your  wife  since  she  went  into  possession  ?  A.  Yes, 
sir.  Q.  Has  she  occupied  the  property  westerly  to  this  fence  you 
have  described,  daiining  to  own  it  during  that  tiine  f  [Objected  to 
•on  the  same  grounds  as  to  like  testimony  from  former  witness,  and 
on  the  ground  that  it  calls  for  the  witness's  conclusion  and  attempts 
to  prove  title  by  parol  evidence  and  against  a  paper  title.  Over- 
ruled.    Plaintiff  excepted.]     A.  Yes,  sir." 

The  witness  Phillips  was  allowed  to  answer  the  following  ques- 
tions over  the  objection  of  the  plaintiff :  "  Q.  While  your  wife  occu- 
pied that  property  with  you  did  she  claim  to  own  and  he  entitled  to 
the  land  lying  easterly  of  the  fences  which  you  have  spoken  of  ? 
{Objected  to  that  it  is  an  attempt  to  prove  title  by  parole*  evidence 
against  a  written  title,  and  as  calling  for  the  witness'  conclusion ;  also, 
that  it  does  not  appear  that  this  defendant  has  succeeded  to  the  title  of 
Mrs.  Phillips.  Mrs.  Thomas  has  not  acquired  all  of  the  title  that  was 
in  Mrs.  Phillips.  Overruled.  Plaintiff  excepted.]  A.  She  did.  Q. 
And  during  the  time  that  your  wife  lived  upon  this  property  she  occu- 
pied it,  claiming  to  own  up  to  the  westerly  fence,  which  you  have 
described  ?     [Same  objection,  ruling  and  exception.]     A.  Yes,  sir." 
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Similar  questions  to  other  witnesses,  to  which  the  plaintiff  objected, 
were  allowed  to  be  answered. 

It  was  competent  for  the  defendant,  claiming  a  practical  location 
of  the  line  between  the  parties,  or  an  adverse  possession,  for  a  period 
of  over  twenty  years,  to  show  during  that  period  the  possession  of 
herself  and  her  grantors  up  to  that  line,  and  that  she  and  they 
claimed  to  be  the  owners  of  the  disputed  strip.  Such  evidence  was 
proper  to  characterize  the  possession  of  the  defendant  and  her  grant- 
ors; to  show  an  adverse  possession  ;  an  occupancy  imder  a  claim  of 
ownership,  and  not  under  the  plaintiff  or  his  grantors.  {Edmonston 
V.  Edmonaton,  13  Hun,  133, 137 ;  Jackson  v.  Vredenhurgh^  1  Johns. 
159 ;  Aheel  v.  Van  OddeVy  36  N.  Y.  513 ;  Smith  v.  McNamara^ 
4  Lans.  169 ;  Swettenha/in  v.  Leary^  18  Hun,  284 ;  Steph.  Dig.  42n.) 

But  such  occupancy  and  claim  of  title  could  only  be  shown  by 
competent  evidence.  The  defendant's  husband  was  allowed,  in 
answer  to  a  question  propounded  him,  to  testify  that  she  occupied 
the  descril^ed  tract  for  a  period  of  nine  years,  "  claiming  to  own  it 
during  that  time^^  and  similar  answers  to  like  questions  were  allowed 
to  be  given  by  other  witnesses.  How  did  the  defendant  claim  to 
own  the  land  during  the  nine  years  referred  to  in  the  testimony  of 
her  husband  ?  The  answer  of  the  witness  to  the  question  so  asked 
him  must  necessarily  have  been  his  conclusion  based  on  what  she 
had  said  or  done  during  the  time  in  question.  The  witness  could 
properly  have  testified  that  the  land  was  fenced  in,  used  and  occu- 
pied by  her ;  what  she  said  at  any  particular  time  or  times  in  refer- 
ence to  the  true  line  between  her  own  and  the  plaintiff's  premises. 
He  could  prove  her  declarations  with  a  view  of  showing  that  she 
claimed  title  up  to  the  fence,  but  it  was,  we  think,  error  to  allow 
him  to  state  his  conclusion  that,  during  the  nine  years  of  her  occu- 
pancy, she  claimed  title  to  the  disputed  strip  of  land,  instead  of  tes- 
tifying to  the  acts  and  declarations  of  the  defendant,  on  which  such 
conclusion  was  based,  the  proper  objection  having  been  interposed 
by  the  plaintiff. 

We  have  been  unable  to  find  any  authority  where  such  testimony 
has  been  held  competent.  In  Aheel  v.  Van  Gelder  {supra)  the  decla- 
rations of  the  owners  of  the  land  held  to  have  been  properly  received 
were  what  they  said  while  defining  their  possession  to  a  person  negotia- 
ting for  the  purchase.     In  Jackson  v.  Vredenhurgh  {supra)  the  dec- 
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larations  of  the  party  in  occupation  of  the  premises  in  dispute,  which 
it  was  held  should  have  been  allowed  to  be  shown  to  chai-acterize  the 
possession,  were  what  she  said  at  certain  times,  to  which  the  attention 
of  a  witness  was  called.  So,  in  other  authorities,  it  will  be  found 
that  the  declarations  held  competent  to  characterize  possession  were 
what  an  occupant  of  land  said  in  reference  to  his  boundary  line  at 
some  particular  time  or  times. 

While  the  defendant  could  show  that  she  and  her  grantors  had 
been  in  occupation  of  the  strip  of  land  in  question  for  a  period  of 
over  twenty  years,  and  could  show  the  declarations  made  during 
that  time  by  her  and  her  grantors  as  to  her  west  boundary  line,  with 
a  view  of  characterizing  her  possession,  it  was  error,  we  think,  to 
allow  the  witness  Thomas  to  give  his  conclusion,  necessarily  founded 
on  her  declarations  or  acts,  that  for  a  period  of  over  nine  years  she 
had  occupied  the  premises  in  qic€Stio7i,  claiyning  to  own  thevi  dur- 
ing that  timCy  and  also  to  allow  similar  answers  from  other  witnesses, 
the  plaintiff  having  interposed  the  proper  objection  to  such  testi- 
mony.    (And  see  Arents  v.  Long  Island  H.  R.  Co.^  156  N.  Y.  1, 9.) 

We  are  unable  to  determine  that  the  reception  of  the  testimony 
above  referred  to  may  not  have  affected  the  verdict,  and,  therefore, 
reach  the  conclusion  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event. 


The  People  of  the  State  of  New  York,  Respondent,  v,  E.  Upton 
LovEjoY,  Appellant. 

Indictment  for  grand  larceny  in  stealing  a  cJveck — sufficiency  of  —  where  a  witnem 
testiJUe  to  a  deficiency  in  the  defendant's  accounts,  the  account  books  should  be  put  in 
evidence — proof  of  other  similar  acts  as  bearing  on  tfie  question  of  intention. 

An  indictment,  for  the  crime  of  grand  larceny,  charging  that  the  defendant,  at  a 
date  and  place  named,  "  with  force  and  arms,  one  written  instrument  commonly 
called  and  designated  a  check  or  bill  of  exchange,  which  said  written  instru- 
ment was  in  words  and  figures  as  follows,  to  wit : 
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••  'Elmira,  N.  Y.,  Mar,  81,  1896,  189—  No.  8294. 
'•'Wm.  C.  Wey.  Pre^t. 

"  •  Z.  R.  Brockway,  Gen'l  Sup't. 

"  *  W.  H.  Peters,  Treasurer  of  the  New  York  State  Reformatory, 

*"  At  the  Second  National  Bank. 

•'  *  Pay  to  the  order  of  C.  W.  Nold,  $39.57.    Thirty-nine  and  57-100  dollars. 

*"No    good  unless  countersigned    by  the  Qeneral  Superintendent  State 

Refopmatory.  *• '  WM.  C.  WEY,  PreHdent. 

•*  *  Z.  R.  Brockway,  Gen'l  Sup't, 

"  The  same  being  then  and  there  wholly  unsatisfied,  and  of  the  value  of  thirty- 
nine  dollars  and  fifty-seven  cents,  of  the  goods,  chattels,  moneys  and  personal 
property  of  William  H.  Peters,  then  and  there  being,  feloniously,  did  steal,  take 
and  carry  away  against  the  form  of  the  statute  in  such  case  made  and  provided,'* 
is  sufiQcient. 

On  the  trial  of  such  an  indictment  an  accountant,  called  by  the  prosecution,  testified 
that  he  had  made  an  examination  of  the  books  kept  by  the  defendant,  who  had 
been  employed  as  a  clerk  or  bookkeeper  at  the  New  York  State  Reformatory 
at  Elmira,  covering  the  entire  period  that  the  defendant  was  there  in  charge  of 
the  cash  books,  and  tliat,  as  a  result  of  such  examination,  he  found  a  deficiency 
of  about  $1,800. 

Beid,  that  as  the  books  were  in  the  possession  of  the  institution,  the  defendant 
was  entitled  to  have  them  put  in  evidence. 

Semble,  that  it  was  competent  for  the  prosecution  to  show,  as  bearing  on  the  ques- 
tion of  intention,  that  the  act  in  question  forme<l  part  of  a  series  of  similar 
occurrences  within  reasonable  limits  as  to  date. 

Appeal  by  the  defendant,  E.  Upton  Lovejoy,  from  a  judgment  of 
the  County  Court  of  Chemung  county,  rendered  on  the  7th  day  of 
July,  1898,  upon  the  verdict  of  a  jury  convicting  him  of  the  crime 
of  grand  larceny  in  the  second  degree,  with  notice  of  an  intention  to 
bring  up  for  review  upon  such  appeal  an  order  entered  in  the  office 
of  the  clerk  of  the  coupty  of  Chemung  on  the  4th  day  of  April, 
1898,  overruling  his  demurrer  to  the  indictment,  and  also  an  order 
entered  in  said  clerk's  office  on  the  12th  day  of  April,  1898,  deny- 
ing his  motion  to  quash  the  indictment  upon  the  ground  that  the 
evidence  given  before  the  grand  jury  was  insufficient  and  that 
incompetent  evidence  was  given  before  the  grand  jury,  and  also  an 
order  hearing  date  on  the  9th  day  of  July,  1898,  denying  the 
defendant's  motion  for  a  new  trial. 

The  indictment  contains  six  counts.     The  first  is  as  follows : 
"  The  grand  jury  of  the  County  of  Chemung  by  this  indictment 
accuse  E.  Upton  Lovejoy  of  the  crime  of  grand  larceny  in  the  sec- 
ond degree,  committed  as  follows  :  The  said  E.  Upton  Lovejoy  on 
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or  about  the  Slat  day  of  March,  1896,  at  the  city  of  Elmira,  in  this 
county,  with  force  and  arms,  one  written  instrument  commonly 
called  and  designated  a  check  or  bill  of  exchange,  which  said  writ- 
ten instrument  was  in  words  and  figures  as  follows,  to  wit : 

"'Elmira,  N.  Y.,  Mar.  31,  1896,  189 No.  8294. 

«'Wm.  C.  Wey,  Pr^V^. 

"'  Z.  K.  Brockway,  OenH  SupH. 

" '  W.  n.  Peters,  Treasurer  of  the  New   York  State 
Reformatory, 

" '  At  the  Second  National  Bank. 

" '  Pay  to  the  order  of  C.  W.  Nold,  $39.57.     Thirty  nine  and 

57-100  dollars. 

" '  No  good  unless  countersigned  by  the  General  Superintendent 

State  Eeformatory. 

'•'WM.  C.  WEY, 

"'Z.  R.  Brockway,  GerCl  SujpH,  President.^ 

"  The  same  being  then  and  there  wholly  unsatisfied,  and  of  the 
value  of  thirty-nine  dollars  and  fifty-seven  cents,  of  the  goods,  chat- 
tels, moneys  and  personal  property  of  William 'H.  Peters,  then  and 
there  being,  feloniously,  did  steal,  take  and  carry  away  against  the 
form  of  the  statute  in  such  case  made  and  provided." 

The  second  count  is  the  same,  except  that  it  charges  that  the 
defendant  was  the  bailee,  servant,  attorney,  agent,  clerk  and  trustee 
of  Peters  and  as  such  had  the  custody  and  control  of  the  check, 
which  was  further  described  as  directing  the  payment  of  money, 
and  that  the  defendant  appropriated  the  same  to  his  own  use.  The 
third  and  fourth  counts  are  similar  to  the  first  and  second,  except 
that  the  ownership  is  alleged  to  be  in  William  H.  Peters,  treasurer 
of  the  New  York  State  Reformatory,  and  the  defendant  is  alleged 
to  have  been  bailee,  etc.,  of  said  Peters,  as  treasurer.  The  fifth  and 
sixth  counts  are  similar  to  the  first  and  second,  except  that  the  own- 
ership is  alleged  to  be  that  of  the  State  of  New  York,  and  the 
defendant  alleged  to  have  been  bailee,  etc.,  of  the  State. 

The  defendant  interposed  a  demurrer  which  was  overruled. 

Judson  A,  Gibson^  for  the  appellant. 

Charles  IL  Knipp^  District  Attorney^  for  the  respondent. 
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Merwin,  J. : 

It  is  claimed  on  the  part  of  the  defendant  that  the  indictment  i& 
defective ;  that  it  does  not  contain  a  plain  and  concise  statement  of 
the  acts  constituting  the  crime,  and  that  the  facts  set  forth  in  the 
indictment  do  not  state  a  crime. 

The  indictment  must  contain  "  a  plain  and  concise  statement  of 
the  act  constituting  the  crime,  without  unnecessary  repetition.'* 
(Code  Grim.  Proc.  §  275.)  An  indictment  is  not  insufficient  by 
reason  of  an  imperfection  in  matter  of  form  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant,  upon  the 
merits.     (Code  Crim.  Proc.  §  285.) 

The  crime  charged  against  the  defendant  is  defined  by  section  528  of 
the  Penal  Code.  Under  that  section  the  subject  of  larceny  is  "  any 
money,  property,  evidence  of  debt  or  contract,  article  of  value  of 
any  nature,  or  thing  in  action  or  possession." 

It  is  argued  that  the  check  or  bill  of  exchange  that  the  defendant 
is  charged  with  stealing  or  appropriating  to  his  own  use  is  not 
sufficiently  described.  A  copy  of  it  is,  however,  set  out  and  it  pur- 
ports to  be  a  completed  instrument.  Its  ownership  and  value  are 
alleged.  It  is  described  as  a  check  or  bill  of  exchange  directing  the 
payment  of  money  and  as  wholly  unsatisfied.  If  the  allegations  are 
true,  it  was  certainly  an  article  of  value.  It  was  personal  property 
within  the  meaning  of  that  terra  as  used  in  the  Penal  Code.  (§§  52«, 
645,  718,  subd.  15.)  Whether  it  was  in  fact  a  valid  check  duly 
executed,  and  whether  its  ownership  came  from  indorsement  by  C. 
"W".  Nold,  or  in  some  other  way,  were  matters  of  proof. 

The  general  rule  is  that  an  indictment  for  a  st^itutory  offense,  as 
the  statute  defines  it,  is  sufficient.  {Phelps  v.  People^  72  N.  Y.  334.) 
It  has  been  held  that  a  check  is  sufficiently  described  in  an  indict- 
ment as  a  paper  purporting  to  be  a  check  for  a  certain  sum  of 
money,  alleging  its  value  and  to  whom  it  belongs.  {State  v.  PieraoTiy 
59  Iowa,  271.     See,  also,  12  Ency.  PI.  &  Pr.  994,  and  cases  cited.) 

The  indictment  is,  I  think,  sufficient. 

In  November,  1894,  the  defendant  was  employed  as  a  clerk  or 
bookkeeper  at  the  New  York  State  Reformatory  at  Elmira  by  the 
superintendent  in  charge  thereof,  and  from  August,  1895,  to  Novem- 
ber, 1897,  when  he  left,  the  moneys  received  at  the  institution  passed 
through  his  hands.     His  duties  required  him  to  keep  the  books  and. 
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cash  account,  and  he  had  charge  of  the  bank  deposits  or  checks. 
On  the  3l8t  of  March,  1896,  there  was  a  man  by  the  name  of  C.  W. 
Nold  in  the  employ  of  the  institution  in  its  manufacturing  depart- 
ment upon  a  salary  of  fifty  dollars  a  month.  In  March,  Nold 
bbught  goods  of  the  institution  to  the  amount  of  thirty-nine  dollars 
and  forty-seven  cents,  and  the  institution  had  rendered  to  him  a  bill 
for  that  amount.  On  the  thirty-first  of  March,  when  the  salary  of 
Nold  became  due,  the  institution,  in  part  payment  thereof,  gave  to 
Nold  the  check  in  question  and  he  thereupon  indorsed  and  delivered 
it  to  the  defendant  as  cashier  of  the  institution  in  payment  of  the  bill 
of  goods.  The  institution  in  the  conduct  of  its  business  kept  two 
separate  cash  accounts,  one  of  maintenance  funds  and  the  other  of 
manufacturing  funds,  drawing  checks  on  each  account  according  to 
the  nature  of  the  transaction.  If  they  paid  a  debt  that  they  owed 
for  manufacturing  material,  they  paid  it  out  of  the  manufacturing 
fund,  and  if  they  owed  a  debt  for  maintenance  supplies  it  was  paid 
out  of  the  maintenance  fund.  The  accounts  were  kept  in  the  Second 
National  Bank  in  the  name  of  the  treasurer  of  the  reformatory. 
It  was  the  duty  of  the  defendant,  when  he  received  this  check,  to  have 
deposited  it  in  the  bank  to  the  credit  of  tlie  proper  account.  Instead 
of  doing  that,  he  indorsed  it  and,  as  the  evidence  tended  to  show, 
appropriated  it  to  his  own  use.  It  was  presented  at  the  bank  and 
paid  to  other  parties.  The  check  represented  so  much  money  belong- 
ing to  the  institution,  and  its  negotiation  and  misappropriation 
deprived  the  institution  of  that  amount. 

In  the  course  of  the  trial  the  prosecution  called  as  a  witness  one 
Bush,  an  accountant,  who  testified  that  he  made  an  examination  of 
the  books  kept  by  the  defendant,  covering  the  entire  period  that  the 
defendant  was  tliere  in  charge  of  the  cash  books.  He  was  then 
asked  to  state  the  result  of  that  examination.  The  objection  was 
made  on  the  part  of  the  defendant  that  it  was  not  the  best  way  of 
proving  it ;  that  the  books  were  the  best  evidence.  The  objection 
was  overruled  and  the  defendant  excepted.  The  witness  answered 
that  he  found  a  deficiency  of  about  $1,300.  We  think  that  this 
exception  was  well  taken.  The  books  were  in  possession  of  the  insti- 
tution and  the  defendant  was  entitled  to  have  them  in  evidence. 
{Brayton  v.  Sherinan,  119  N.  Y.  623  ;  more  fully  reported  in  28  N. 
Y.  St.  Repr.  854.)     It  was  competent  for  the  prosecution  to  show,  on 
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the  question  of  intent,  that  the  act  in  question  formed  part  of  a  series 
of  similar  occurrences  within  reasonable  limits  as  to  date.  {People 
V.  Shultnan^  80  N.  Y.  373,  note ;  CammonweaUh  v.  Tuckerman^  10 
Gray,  173.)  The  best  evidence,  however,  should  be  given.  We 
cannot  say  that  the  error  in  this  respect  was  not  prejudicial  to  the 
defendant,  and,  therefore,  there  should  be  a  new  trial. 

All  concurred. 

Judgment  reversed  and  a  new  trial  ordered. 


The  Kew  York  Central  and  Hudson  River  Railroad  Company,        1 87    57 

{Bl66a286 

Appellant,  v.  The  State  of  New  York,  Respondent. 

Eminent  domain  —  commencement  of  work  by  the  State  on  the  site  of  a  proposed 
dam  —  it  is  not  an  appropriation  of  the  ground  which  will  be  flooded  by  it  —  what 
is  not  a  canal  feeder  — permission  of  Canal  Commissioners  to  the  construction  of  a 
railroad  within  ten  rods  of  a  canal  or  feeder. 

At  a  time  when  nothing  htis  been  done  by  the  State  to  interfere  with  or  control 
the  possession  of  land  by  its  owner,  and  no  notice  of  appropriation  has  been 
served  on  him,  the  entry  by  the  State  upon  the  site  of  a  proposed  dam,  and  the 
commencement  of  the  worls  of  constructing  the  dam,  does  not  constitute  an 
appropriation  or  taking  possession  of  what  may  be  the  flow  ground  of  the 
dam  when  constructed,  a  mile  above  it,  although  the  flow  line  of  the  proposed 
dam  had  been  run  some  ten  years  before  and  intermittent  efforts  have  mean- 
while been  made  towards  building  it. 

The  fact  that  the  owner  of  the  land  and  his  grantee  knew  of  the  location  of  the 
flow  line  of  the  proposed  reservojr,  and  that  work  was  being  done  in  the  con- 
struction of  the  dam,  does  not  preclude  the  grantee  from  claiming  damages 
for  an  injury  to  its  property  caused  by  its  subsequently  being  flooded  with  the 
water  set  back  by  the  dam  upon  it. 

Semble,  that  a  river,  in  its  original  condition,  does  not  become  a  canal  feeder  sim- 
ply because  it  is  one  of  the  sources  of  the  water  gathered  and  impounded  in  a 
pond  for  the  purposes  of  the  canal. 

Section  17  of  chapter  276  of  the  Laws  of  1834,  requiring  written  permission  to 
be  given  by  the  Canal  Commissioners  before  a  railroad  can  be  constructed 
within  ten  rods  of  any  canal  or  feeder  belonging  to  the  State,  applies  only  to 
the  corporation  created  by  that  act,  viz.,  the  Medina  and  Darien  Railroad  Com- 
pany; and  it  being  the  only  law  requiring  such  written  permission  at  the 
time  that  the  New  York  Central  and  Hudson  River  Railroad  Company's  road 
was  incorporated,  and  at  the  time  that  it  was  built  across  the  Black  river,  south- 
App.  Div.— Vol.  XXXVIl.        8 


Digitized  by 


Googk 


58    N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO.  v.  THE  STATE. 

Third  Dspartment,  January  Tbrh,  18d9.  [Vol.  37. 

ea6teT\y  of  the  village  of  Forestport,  the  failure  of  the  latter  company  to  obtain 
such  permission  does  not  bar  a  claim  by  it  against  the  State  for  injury  done  to 
its  road  constructed  within  such  ten  rods. 

Appeal  by  the  plaintiflF,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Court  of  Claims 
in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of  the 
Court  of  Claims  on  the  7th  day  of  December,  1897,  dismissing  the 
claim  of  the  plaintiff  to  recover  damages  for  an  appropriation  of 
lands  and  for  injuries  to  a  railroad  embankment. 

Charles  E,  Snyder^  for  the  appellant. 

T.  K  Hancock,  Attorney-General,  for  the  respondent. 

Mebwin,  J. : 

In  April,  1894,  the  appellant,  as  lessee  of  the  Mohawk  and  Malone 
Railway  Company,  operated  a  railroad  which  crossed  Black  river 
some  two  or  three  miles  southeasterly  of  the  village  of  Forestport. 
At  the  crossing  the  river  was  the  boundary  between  the  towns  of 
Remsen  and  Forestport  in  the  county  of  Oneida.  The  valley  of  the 
river  at  this  point  in  the  town  of  Remsen  was  about  one  thousand  feet 
wide,  and  the  railroad  track  was  carried  across  upon  an  embankment 
from  thirty-five  to  forty-eight  feet  in  height.  The  embankment  was 
finished  in  December,  1891,  and  thereafter  it  was  used  for  railroad 
purposes.  The  land  occupied  by  the  embankment  was  a  part  of  the 
farm  of  John  S,  Kent,  from  whom  the  predecessors  of  the  appellant 
acquired  title  by  contract  dated  June  4, 1891,  and  subsequent  deed  of 
October  9,  1891.  The  work  was  commenced  by  consent  of  Kent  a 
short  time  prior  to  the  making  of  the  contract.  A  map  of  the  route 
and  profile  was  tiled  in  Oneida  county  clerk's  office  on  December 
7,1891. 

In  the  construction  of  the  Black  river  canal  and  Erie  canal  feeder, 
under  chapter  157  of  the  Laws  of  1836  and  subsequent  acts,  a  dam 
had  been  built  across  Black  river  near  Forestport  in  or  prior  to  1848. 
This  operated  to  produce  the  P^orestport  pond,  so  called,  from  which 
the  waters  of  Black  river  were  conducted  into  the  Erie  canal  feeder. 
In  1884  at  the  head  of  the  flow  of  the  Forestport  pond,  and  in  pur- 
suance of  chapter  452  of  the  Laws  of  1883,  a  new  dam  was  com- 
menced or  work  done  in  reference  thereto  with  a  view  of  obtaining 
further  storage  of  water  for  canal  purposes.     This  dam  was  corn- 
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pleted  in  the  summer  or  fall  of  1893,  and  when  fully  in  use  operated 
to  set  back  the  water  to  the  depth  of  about  thirteen  feet  in  the  val- 
ley across  which  the  railroad  embankment  was  built.  From  Decem- 
ber, 1893,  to  April,  1894,  the  water  was  kept  continuously  about  the 
embankment,  and  on  the  10th  and  13th  of  April,  1894,  a  portion  of 
the  embankment,  about  400  feet  along  the  central  part,  gave  way. 
This  was  caused,  as  the  appellant  claims,  by  the  action  of  the  water 
set  back  by  the  dam. 

On  the  3d  of  September,  1 892,  a  map  was  filed  in  the  office  of  the 
clerk  of  Oneida  county  purporting  to  show  lands  proposed  to  be 
flooded  and  appropriated  to  the  use  of  the  State  for  a  Black  river 
reservoir  at  the  head  of  Forestport  pond,  and  on  or  about  Septem- 
ber 14,  1892,  the  Superintendent  of  Public  Works  served  a  copy  of 
said  map  with  a  notice  of  such  appropriation  upon  the  owners  or 
occupants  of  the  lands  flooded,  among  others  upon  the  said  John  S. 
Kent,  and  upon  the  predecessor  of  the  appellant  then  in  the  occupa- 
tion of  the  said  embankment.  The  map  included,  with  others,  the 
lands  occupied  by  the  railroad.  The  new  dam  was  fifteen  feet  high 
and  was  located  about  a  mile  below  the  railroad. 

On  the  2l8t  of  August,  1894,  the  appellant,  in  its  own  behalf  and 
as  assignee  of  its  predecessors  in  interest  irova  the  time  of  the  con- 
tract and  conveyance  from  Kent,  filed  the  claim  in  suit  for  the 
recovery  of  the  damages  occasioned  by  the  injury  to  the  embank- 
ment above  referred  to,  and  by  the  appropriation  by  the  State  of 
the  land  for  its  reservoir. 

Upon  the  part  of  the  State  it  is  claimed  that  the  State  had,  in 
fact,  appropriated  the  land  in  question  for  the  purpose  of  its  reser- 
voir before  the  appellant  or  its  predecessor  in  interest  acquired  title 
from  Kent. 

The  project  of  the  construction  of  a  reservoir  at  the  head  of  the 
Forestport  pond  had  been  a  matter  of  public  interest  for  several 
years.  By  chapter  475  of  the  Laws  of  1881,  page  643,  provision 
was  made  for  "  survey  of  flow  and  line  on  Black  river  above  Forest 
Park*  pond,"  the  work  to  be  done  under  the  direction  of  the  State 
Engineer  and  Surveyor.  Thereupon,  in  the  fall  of  1881,  Mr.  Phelps, 
an  engineer  and  surveyor  in  the  employ  of  the  State,  ran  tlie  flow 
line  of  -a  supposed  dam  that  would  be  twenty-one  feet  above  the  old 
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dam  at  Forestport,  and  would  be  located  at  or  near  the  place  where 
the  dam  was  afterwards  located.  He  followed  the  contour  of  the 
ground  on  the  same  level,  embracing  all  the  ground  that  would  be 
flowed,  setting  up  stakes  about  two  chains  apart,  and  marking  the 
line  of  trees.  It  was  then  timber  land  most  of  the  way.  The  stakes 
were  marked  with  the  course  and  distance  and  the  number  of  the 
station.  They  did  not  indicate  what  they  were  there  for  except 
that  a  survey  had  been  made.  From  the  notes  made  by  the  surveyor 
a  map  was  made,  called  "  map  of  proposed  reservoir,"  and  filed  in 
the  engineer's  office.  The  flowed  ground  as  indicated  on  this  map 
includes  the  embankment  and  valley  in  question. 

In  1883  an  act  was  passed  by  the  Legislature  (Chap.  452),  by 
which  the  Superintendent  of  Public  Works  was  authorized  and 
directed  to  construct,  or  cause  to  be  constructed,  a  reservoir  on  the 
Black  river  above  Forestport  pond,  for  the  purpose  of  storing  water 
for  canal  purposes,  at  an  expense  not  to  exceed  $20,000.  That 
a,mount  was  appropriated  for  that  purpose.  Thereupon,  in  the  sum- 
mer or  fall  of  1884,  the  site  for  the  dam,  being  the  present  site,  was 
fixed  by  the  State  Engineer  and  the  Superintendent  of  Public  Works. 
Some  work  was  done  and  material  obtained  under  the  direction  of 
the  Superintendent,  but  the  appropriation,  as  the  State  Engineer 
afterwards  reported  to  the  Legislature,  was  only  sufficient  to  prepare 
the  site  and  provide  part  of  the  materials  for  building  the  dam. 
The  work  next  done  was  in  1880.  By  chapter  274  of  the  Laws  of 
that  year  the  Superintendent  of  Public  Works  was  authorized  and 
directed  to  complete  the  construction  of  a  reservoir  on  the  Black 
river  above  Forestport  pond,  and  the  sum  of  $45,000,  or  so  much 
thereof  as  was  necessary,  was  appropriated  in  addition  to  the  appro- 
priation of  1883,  for  the  purpose  of  constructing  a  reservoir  by 
building  a  dam  not  more  than  twenty  feet  in  height.  It  was  directed 
that  the  work  should  be  let  by  contract,  and  should  be  completed  on 
or  before  October  15,  1889.  In  September,  1889,  a  contract  was 
entered  into  with  one  McGuire,  who  thereupon  proceeded  with  the 
work  of  constructing  the  dam,  built  the  abutment  and  wing  walls, 
and  an  embankment  on  the  side  of  the  river.  There  was  no  struc- 
ture that  extended  out  into  the  bed  of  the  stream.  His  work  was 
stopped  by  the  State  officers  about  August,  1891.  In  April  or  May, 
previous,  he  was  notified  to  stop  work  by  reason  of  want  of  funds. 
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The  Canal  Board  on  the  27th  of  December,  1889,  approved  of  and 
adopted  plans  of  the  proposed  dam  at  the  height  of  fifteen  feet,  and 
at  the  letting  in  1889  a  map  and  plan  of  the  dam  and  reservoir 
were  exhibited,  the  map  being  a  reduction  from  the  minutes  of  the 
survey  of  Phelps  in  1881,  and  a  copy  of  the  original  Phelps  map. 
The  map  so  exhibited  was  approved  and  adopted  by  the  Canal  Board 
on  December  29,  1889. 

The  work  of  the  dam  was  not  resumed  until  July,  1892,  when, 
in  pursuance  of  chapter  494  of  the  Laws  of  1892,  authorizing  the 
Superintendent  to  complete  the  construction  of  the  reservoir  and 
making  an  appropriation  for  that  purpose,  a  contract  was  entered 
into  with  Beckwith  &  Quackenbush,  and  they  completed  the  dam. 

By  chapter  342  of  the  Laws  of  1891,  passed  and  taking  effect 
May  6,  1891,  it  was  provided  as  follows:  "  The  superintendent  of 
public  works  is  hereby  authorized  to  clear  the  flow  ground  that 
will  be  covered  by  water,  upon  the  construction  of  a  reservoir  on 
the  Black  river  above  Forest  Port  pond."  Provision  was  also  made 
for  letting  tlie  work  by  contract  upon  plans  and  specifications  and 
an  appropriation  was  made  to  meet  the  expense.  The  work  called 
for  by  this  act  was  done  by  Beckwith  &  Quackenbush  in  the  summer 
or  fall  of  1892,  under  contract.  A  new  map  seems  to  have  been 
made  from  the  survey  of  1881,  which  was  examined  and  approved 
by  the  State  Engineer  on  the  26th  of  May,  1891,  and  adopted  by  reso- 
lution of  the  Canal  Board  June  10, 1891.  A  new  survey  was  there- 
after made  to  re-establish  tlie  flow  line  for  the  purpose  of  cutting 
timber  off  the  flowed  ground  and  establishing  the  acreage.  This 
survey  was  not  completed  until  after  1892.  It  was  found  that 
many  of  the  stakes  set  in  1881  had  been  destroyed  or  were  gone. 

It  appears  that  Kent  knew  of  the  survey  in  1881  and  its  object, 
and  he  knew  that  a  dam .  was  being  constructed.  It  also  appears 
that  the  agents  of  the  railroad  company  when  they  laid  out  the 
route  across  the  valley  were  informed  of  the  existence  of  the  stakes 
and  that  they  indicated  the  flow  line  of  a  proposed  dam.  At  the 
time  of  the  contract  and  deed  from  Kent  to  the  railroad  company, 
his  actual  possession  had  not  been  interfered  with  by  the  State,  and 
he  continued  after  the  deed  to  the  railroad  to  use  the  balance  of  tlie 
land  the  same  as  he  always  had,  up  to  the  time  notice  was  served  on 
him  in  September,  1892. 
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The  foregoing  statement  presents  the  more  important  circum- 
stances in  this  case,  from  which  it  is  to  be  determined  whether  or 
not  on  the  4th  of  Jnne,  1891,  there  had  been  accomplished,  on  the 
part  of  the  State,  an  appropriation  of  the  land  in  question. 

In  Waller  v.  State  (144  N.  Y.  679)  the  rule  was  laid  down  that 
mere  words  of  appropriation,  unaccompanied  by  any  act  on  the  part 
of  the  officers  of  the  State  towards  carrying  such  appropriation  into 
execution  and  taking  possession  of  or  controlling  in  some  form  the 
property  wliich  is  to  be  appropriated,  cannot  amount  to  an  actual 
tmd  complete  appropriation.  In  Benedict  v.  State  of  New  York 
<120  N.  Y.  228),  which  related  to  the  overflow  of  plaintiflPs  lands, 
<;aused  by  a  permanent  dam  erected  across  Black  river  for  canal 
purposes,  it  was  held  that  the  land  was  appropriated  when  the  dam 
was  completed  and  the  water  in  the  river  raised,  and  that  the  Statute 
of  Limitations  against  the  plaintiff's  claim  for  damages  commenced 
to  run  from  that  time.  A  similar  rule  is  laid  down  in  Mills  on 
Eminent  Domain  (§  310),  citing  Call  v.  Middlesex  (2  Gray,  232). 

At  the  time  of  the  conveyance  by  Kent,  nothing  had  been  done 
by  the  State  to  interfere  with  or  control  his  possession  and  use.  A 
flow  line  of  a  proposed  dam  had  been  run  some  ten  years  before 
And  intermittent  efforts  toward  building  a  dam  had  been  going  on. 
No  notice  of  appropriation  had  then  been  served  on  Kent,  and  I  fail 
to  see  how,  within  the  rule  of  the  Waller  case,  Kent  at  that  time 
had  any  claim  for  damages  against  the  State  for  any  taking  of  his 
land.  The  filing  of  a  map  alone  did  not  accomplish  that  result. 
{Ten  Broeck  v.  Shei-rill,  71  N.  Y.  276,  279.)  The  maps  that  are 
presumptive  evidence  of  appropriation  under  section  6  of  chapter 
451  of  the  Laws  of  1837  are  maps  of  completed  canals.  (§  4,  art. 
1,  tit.  9,  chap.  9,  pt.  1,  R.  S.  [8th  ed.]  692.) 

By  chapter  336  of  the  Laws  of  1884,  amended  by  chapter  118 
of  1888,  it  was  provided  that,  in  the  construction  or  improvement 
of  any  canal  or  feeder  whereby  the  Superintendent  of  Public  Works 
^hall  appropriate  private  lands  or  waters,  the  Superintendent  shall 
serve  upon  the  owners  and  occupants  a  written  or  printed  notice  of 
:such  appropriation  containing  an  apt  and  sufficient  description  of 
the  lands  or  waters  appropriated.  Provision  was  made  for  record- 
ing the  notice  with  proof  of  service  thereof  on  the  owners  or  occu- 
pants  in   the   clerk's  office  of  the  county  where  the  lands  were 
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situated  and  the  owner  had  two  years  from  the  time  of  such  service 
within  which  to  file  liis  claim  for  compensation.  The  notice  which 
was  served  in  this  case  by  the  Superintendent  in  accordance  with 
the  act  was  dated  on  the  14th  day  of  September,  1892,  and  stated 
that  the  Superintendent  "has  appropriated  certain  lands,"  etc., 
referring  to  a  map  annexed  thereto,  and  it  further  stated  that  the 
Superintendent  "  having  made  such  appropriation,  now  enters  upon 
said  land  and  condemns  the  same  for  the  purposes  provided  for  in 
chapter  494  of  the  Laws  of  1892,  and  assumes  control  and  ownership 
of  the  same  for  and  on  behalf  of  the  State  of  New  York." 

This  notice,  it  may  be,  did  not  conclude  the  State  as  to  the  date 
of  the  appropriation  or  entry.  It  was,  however,  the  act  of  the  offi- 
cer charged  with  the  duty  of  making  the  appropriation,  and  was  his 
first  act  towards  taking  actual  possession  from  the  owners.  Up  to 
that  time  he  had  not  assumed  to  control  the  property  or  its  posses- 
sion at  this  locality. 

It  is  argued  that  the  act  of  1891,  providing  for  the  clearing  of  the 
flow  ground  covered  by  the  reservoir,  was  in  effect  an  appropriation 
by  legislative  act,  and  was  prior  to  the  claim  of  the  appellant,  as  it 
was  passed  and  took  effect  before  the  contract  from  Kent  to  the 
appellant's  predecessors.  The  act,  at  most,  was  an  authority  to  the 
Superintendent  to  appropriate,  but  was  not  in  itself  an  appropriation. 
It  remained  for  the  Superintendent  to  ascertain,  as  he  afterwards 
did  by  additional  surveys,  the  boundaries  of  the  flow  ground.  Until 
that  was  done  and  the  land  taken  possession  of,  the  appropriation 
under  the  act  was  not  complete.  An  entry  upon  the  site  of  the 
dam  and  commencing  to  there  construct  the  dam  did  not  amount  to 
a  taking  possession  of  what  might  be  the  flow  ground  a  mile  above, 
and  it  was  not  so  designed  or  understood  by  the  Superintendent. 

We,  therefore,  conclude  that  at  the  time  the  predecessor  of  the 
appellant  purchased  its  property  of  Kent  and  built  its  embankment, 
the  property  had  not  been  appropriated  by  the  State. 

But  it  is  said  that  Kent  and  his  grantees  knew  of  the  location  of 
the  flow  line  of  the  proposed  reservoir  and  that  work  was  being 
done  in  the  construction  of  the  dam,  and  that,  therefore,  the  railroad 
company  took  nothing  by  its  purchase  from  Kent,  or  at  least  has  no 
claim  for  damages. 

In  FoT%Ur  v.  Scott  (136  N.  Y.  577)  it  was  held  that  the  provision 
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of  the  New  York  Consolidation  Act  which  declared  that  no  com- 
pensation should  be  allowed  to  the  owner  of  the  land  taken  for  a 
street  for  any  building  erected  or  placed  thereon  after  the  filing  of  a 
map  of  the  proposed  street  as  prescribed  by  the  tenns  of  the  act, 
was  unconstitutional.  It  was  an  illegal  restriction  upon  the  right  of 
the  owner  to  build  upon  his  lot.  A  like  view  was  taken  in  Matter 
of  the  Mayor  (24  App.  Div.  7).  In  Mills  on  Eminent  Domain 
(§  316)  it  is  said  that  owners  have  a  right  to  improve  their  own  prop- 
erty, notwithstanding  a  line  of  public  improvements  has  been  marked 
out,  unless  such  improvements  were  made  in  bad  faith. 

The  principle  of  the  Foreter  case  seems  to  be  applicable.  The  rea- 
son would  seem  to  be  that  as  long  as  the  owner  cannot  compel  the 
other  party  to  act  or  complete  a  pending  proceeding,  he  should  not 
himself  be  restrained  from  the  ordinary  use  and  control  of  his  prop- 
erty. (See  Corporation^  ete,^  v.  Mapes,  6  Johns.  Ch.  46,  50  ;  Matter 
of  Widening  WaU  Street,  17  Barb.  617,  642.) 

It  is  further  claimed  that  the  appellant  and  its  predecessors,  in 
locating  the  roadbed  and  embankment  and  building  the  same  across 
Black  river,  violated  th^  provision  of  section  17  of  chapter  276  of 
the  Laws  of  1834  in  not  obtaining  the  written  consent  of  the  Super- 
intendent of  Public  Works  to  such  crossing.  This  is  on  the  theory 
that  the  Black  river  is  a  canal  feeder  belonging  to  the  State.  If  at 
that  time  the  land  had  been  appropriated  for  a  reservoir,  as  claimed 
by  the  defendant,  then  very  likely  the  reservoir  with  the  river  at 
that  locality  would  be  deemed  a  canal  feeder.  If  the  land  was  not 
then  appropriated,  and  the  question  was  whether  the  Black  river, 
before  the  construction  of  the  reservoir,  was  at  that  locality  a  canal 
feeder,  there  may  be  some  doubt  whether  the  river  in  its  original 
condition  became  a  canal  feeder  simply  because  it  was  one  of  the 
sources  of  the  water  gathered  and  impounded  in  the  pond  below. 
Assuming,  however,  that  it  was,  the  question  is  whether  the  statute 
referred  to  is  applicable. 

Chapter  276  of  the  Laws  of  1834  is  entitled  "  An  act  to  incorpo- 
ate  the  Medina  and  Darien  Railroad  Company."  It  contains  the 
usual  provisions  of  such  an  act,  and  then  comes  section  17,  which  is 
as  follows : 

"  §  17.  The  canal  commissioners  are  hereby  invested  w^ith  a  gen- 
eral and  supervisory  power  over  so  much  of  any  railroad  as  passes 
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over  any  canal  or  feeder  belonging  to  this  State,  or  approaches 
within  ten  rods  of  such  canal  or  feeder,  so  far  as  such  power  may- 
be necessary  to  preserve  the  free  and  perfect  use  of  the  canals  or 
feeders  of  this  State,  and  necessary  for  making  any  repairs,  improve- 
ments or  alterations  in  the  same;  and  said  company  shall  not  con- 
struct their  railroad  over  or  at  any  place  within  ten  rods  of  any 
canal  or  feeder  belonging  to  this  State,  unless  said  company  shall  lay 
before  the  commissioners  aforesaid  a  map,  plan  and  profile,  as  well  of 
the  canal  or  feeder,  as  of  the  route  designated  fof  their  railroad, 
exhibiting  distinctly  and  accurately  the  relation  of  each  to  the  other, 
at  all  the  places  within  the  limits  of  ten  rods,  as  aforesaid ;  and 
shall  thereupon  obtain  the  written  permission  of  said  canal  commis- 
sioners with  such  conditions,  instructions  and  limitations  as,  in  the 
judgment  of  said  canal  commissioners,  the  free  and  perfect  use  of 
any  such  canal  or  feeder  may  require." 

In  the  General  Railroad  Act  of  1850  (Laws  of  1850,  chap.  140 
§  28,  subd.  5)  there  was  a  provision  that  "  every  company  formed 
under  this  act  shall  be  subject  to  the  powers  vested  in  the  canal  com- 
missioners by  the  seventeenth  section  of  chapter  two  hundred  and 
seventy-six  of  the  session  laws  of  eighteen  hundred  and  thirty-four." 
In  1890  (Chap.  565)  section  28  of  the  act  of  1850  was  repealed, 
but  the  general  provision  in  the  1st  clause  of  section  17  of  the 
act  of  1834  was,  in  substance,  embodied  in  section  13  of  the  Railroad 
Law  (Chap.  565  of  1890).  In  the  Canal  Law  (Laws  of  1894,  chap. 
338,  §  25)  the  provision  of  section  17  of  the  act  of  1834  was,  in  sub- 
stance embodied  with  the  modification  that  the  provision  requiring 
the  written  permission  of  the  officer  in  charge  of  the  canals  was  made 
applicable  to  all  railroad  corporations.  Section  17  of  1834  is  among 
the  acts  repealed  by  the  Canal  Law. 

So  that,  apparently,  at  the  time  the  railroad  of  the  appellant  was 
built  across  the  river,  as  well  as  at  the  time  when  the  railroad  com- 
pany that  built  it  was  incorporated,  the  only  law  requiring  the  written 
permission  of  the  Superintendent  of  Public  Works  was  section  17 
of  the  act  of  1834.  It  will,  however,  be  observed  that  the  provision 
in  that  section  requiring  written  permission  as  a  condition  precedent 
applies  only  to  the  corporation  created  by  the  act.  The  expression 
"  and  said  company "  could  refer  only  to  that  corporation.  There 
App.  Div.— Vol.  XXXVII.        9 
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was  a  reason  for  making  such  a  condition  as  to  that  corporation,  as 
by  the  general  route  it  was  authorized  to  adopt  it  might  pass  near 
or  over  a  canal  or  feeder  then  existing  or  contemplated  in  that 
vicinity. 

No  question  is  made  in  the  present  case  as  to  the  general  super- 
visory power  of  the  Superintendent. 

We  are  of  the  opinion  that  the  failure  of  the  constructing  corpo- 
ration to  obtain  the  written  permission  of  the  Superintendent  before 
carrying  its  track  across  the  Black  river  is  not  a  bar  to  the  appel- 
lant's claim. 

We,  therefore,  conclude  that  the  appellant  is  in  a  position  to 
recover  its  damages  properly  chargeable  to  the  State  upon  the  basis 
of  an  appropriation  subsequent  to  the  construction  of  the  railroad. 
The  appellant  suggests  that  the  damages  can  be  fixed  by  this  court. 
We  think  that  there  should  be  a  new  trial. 

All  concurred,  except  Putnam,  J.,  not  sitting. 

Judgment  reversed,  new  trial  granted,  with  costs  of  the  appeal  to 
the  appellant. 


ToL»7.     -       In  the  Matter  of  the  Separate  Applications  of  John  C.  McGeeivet 
"^ '  "*  and  Others,  Respondents,  for  a  Writ  of  Certiorari  to  Review  the 

Action  of  Babtlett  B.  Grippen,  as  County  Treasurer  of  Saratoga 
County,  Appellant,  in  Refusing  to  Issue  a  Liquor  Tax  Certificate. 

^ate  Oommimaner  of  Excise  —  discretionary  poioer  of,  to  cause  an  enumeration  of. 
the  inhabitants  of  a  city  or  milage  —  the  Liquor  Tax  Law  does  not  confer  an  arbi- 
trary power  upon  him. 

Section  11  of  the  Liquor  Tax  Law  (Chap.  112,  Laws  of  1896,  as  amd.  by  chap. 
812,  Laws  of  1897),  by  which  the  State  Commissioner  of  Excise  is  vested  with 
discretionary  power,  when  the  population  of  a  city  or  viUage  is  not  shown  by 
the  last  State  census,  to  cause  an  enumeration  of  the  inhabitants,  if  he  has  any 
•doubt  as  to  the  number  of  the  population,  does  not  confer  upon  him  an  arbi- 
trary power,  if  he  states  that  he  has  no  doubt  as  to  the  population,  to  fix  the 
tax  at  an  increased  rate  where  no  separate  enumeration  has  been  made  which 
would  authorize  the  rate  established  by  him. 

The  enumeration  of  the  inhabitants  of  a  village,  directed  by  the  trustees  thereof 
under  the  Village  Law,  is  not,  within  the  meaning  of  that  section,  the  last 
Btate  census. 
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Appeal  by  Bartlett  B.  Grippen,  as  county  treasurer  of  Saratoga 
county,  from  an  order  of  a  justice  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  the  county  of  Saratoga  on  the  9th  day  of 
June,  1898,  made  upon  the  return  of  a  writ  of  certiorari  issued  in 
pursuance  of  section  28  of  the  Liquor  Law  Tax  (Laws  of  1896,  chap. 
112),  directing  that  said  treasurer  issue  to  each  of  the  applicants  a 
liquor  tax  certificate  under  the  provisions  of  subdivision  1  of  section 
11  of  the  Liquor  Tax  Law  on  the  payment  by  each  of  the  sum  of 
$100  upon  filing  their  application  and  bond. 

It  was  claimed  by  the  applicants  that  neither  the  State  nor  the 
United  States  census  showed  the  population  of  the  village  of  Water- 
ford,  where  the  business  of  the  applicants  was  to  be  carried  on. 
There  had  been  no  separate  enumeration  by  the  State  Commissioner 
of  Excise. 

Nu^haum  cfe  Coughlin^  for  the  appellant. 

J.  W.  Houghton  and  Thomas  0'  Connor^  for  the  respondents. 

Merwin,  J. : 

The  views  of  this  court  in  Lyman  v.  McGreivey  (25  App.  Div. 
68)  sustain  the  order  appealed  from,  unless  cei-tain  legislation  in  1897 
calls  for  a  different  result. 

Subdivision  1  of  section  11  of  the  Liquor  Tax  Law  (Laws  of  1896, 
chap.  112)  fixes  the  amount  of  excise  tax  upon  a  certain  kind  of  traffic 
according  to  the  population  as  indicated  by  the  last  State  census  of 
the  place  where  the  traffic  is  carried  on.  After  fixing  the  rates  in 
cities  and  villages  having  a  population  of  5,000  and  upwards,  the  stat- 
ute provides  that  if  the  traffic  is  carried  on  in  a  village  having  by 
said  census  a  population  of  less  than  5,000  but  more  than  1,200,  the 
tax  is  $200,  and  if  in  any  other  place,  $100. 

It  was  further  provided  in  section  11,  as  originally  enacted,  that 
"  when  the  population  of  a  city  or  village  is  not  shown  by  the  last 
State  census,  it  shall  be  determined  for  the  purposes  of  this  act  by 
the  last  United  States  census,  and  if  not  so  shown  by  reason  of  the 
incorporation  of  a  new  city  or  village,  the  State  commissioner  of 
excise  is  authorized  and  directed  to  cause  an  enumeration  of  the 
inhabitants  to  be  taken  in  such  city  or  village." 
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The  clause  last  quoted  was  amended  by  chapter  312  of  the  Laws 
of  1897  so  as  to  read  as  follows : 

"  When  the  population  of  a  city  or  village  is  not  shown  by  the 
last  State  census,  it  shall  be  determined  for  the  purposes  of  this  act 
by  the  last  United  States  census,  and  if  not  shown  by  reason  of  tlie 
incorporation  of  a  new  city  or  village,  or  by  reason  of  not  having 
been  separately  enumerated,  the  State  Commissioner  of  Excise  is 
authorized  and  directed  to  cause  an  enumeration  of  the  inhabitants 
to  be  taken  in  such  city  or  village  if  the  commissioner  has  any  doubt 
as  to  the  number  of  the  population  as  affecting  the  amount  of  the 
excise  tax  assessed  thereon." 

It  is  claimed  by  the  appellant  that,  under  the  act  as  amended,  the 
State  Commissioner  of  Excise,  if  he  has  no  doubt  as  to  the  popular 
tion,  may  fix  the  tax  at  an  increased  rate,  although  no  separate  enu- 
meration has  been  made  that  would  authorize  it.  Acting  upon  that 
theory,  the  State  Commissioner,  having,  as  he  says,  no  doubt  that  the 
population  of  the  village  of  Waterford,  where  the  business  of  the 
applicants  was  carried  on,  was  more  than  1,200,  fixed  the  tax  at 
$200,  and  so  certified  to  the  appellant,  and  the  appellant  thereupon 
refused  to  issue  a  certificate  unless  such  sum  of  $200  was  paid. 

The  amendment  vests  in  the  Commissioner  a  discretion  as  to 
whether  or  not  he  will  make  an  enumeration,  but  it  does  not  give 
him  power,  in  the  absence  of  an  enumeration,  to  increase  the  tax 
according  to  his  own  idea  of  the  population.  An  arbitrary  power 
of  that  kind,  if  it  can  be  given  at  all,  needs  to  be  given  in  express 
language. 

In  Matter  of  Steenburgh  (24  Misc.  Eep.  1)  this  question  was  quite 
fully  and  satisfactorily  discussed,  and  need  not  be  further  discussed 
here. 

We  think  that  the  contention  of  the  Commissioner  in  this  regard 
should  not  prevail. 

It  is  further  claimed  that  an  enumeration  of  the  inhabitants  of 
the  village  of  Waterford,  taken  under  the  direction  of  the  board 
of  trustees  of  the  village,  in  the  month  of  January,  1898,  in  pur- 
suance of  section  310  of  the  Village  Law  (Chap.  414  of  the  Laws 
of  1897),  should  be  deemed  the  last  State  census,  and  justified  the 
action  of  the  Commissioner,  as  it  indicated  a  population  exceeding 
1,200. 
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We  are  of  the  opinion  that  the  enumeration  directed  by  the  trus- 
tees of  the  village  under  the  Village  Law  is  not  "  the  last  State 
census  "  within  the  meaning  of  section  11  of  the  Liquor  Tax  Law. 

It  follows  that  the  order  should  be  affirmed. 

All  concuiTed. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


BcTETON  D.  VoRCE,  Respondent,  v.  William  L.  Oppenheim, 

Appellant. 

JFblse  imprisonment  —  habeas  coit>us  proeeediTigs — discharge,  by  a  special  county 
judge,  of  prisoners  charged  with  the  enme  of  larceny  upon  a  hearing  had  before  a 
justice  of  the  peace — it  does  not  terminate  the  criminal  proceedings — charge  of  the 
court  —  what  reviewable  on  appeal  with:  at  an  exception. 

Where  the  parties  named  in  a  warrant  delivered  to  a  constable  have  been  brought 
before  a  justice  of  the  peace  charged  with  the  crime  of  larceny,  and  the  hear- 
ing is  adjourned,  the  action  of  the  special  county  judge  in  discharging  the 
prisoners  from  custody  in  habeas  corpus  proceedings  instituted  before  him  on 
atke  adjourned  day  of,  and  before  any  further,  proceedings  before  the  justice, 
on  the  groimd  that  the  papers  on  which  the  warrant  was  founded  were  not 
BuflSdent  to  give  the  justice  jurisdiction,  the  writ  of  habeas  corpus  not  running 
to  the  constable  and  he  not  being  present  in  those  proceedings,  does  not  operate 
to  end  the  criminal  proceedings,  although  the  justice  of  the  peace  took  no  fur- 
ther action  in  the  matter  before  the  commencement  of  an  action  by  the  accused 
to  recover  damages  for  false  imprisonment  and  malicious  prosecution. 

In  such  a  case  a  charge  to  the  jury,  **  If  you  find  that  this  defendant  made  this 
accusation  without  any  probable  cause  for  believing  it  was  true,  then  the  plain- 
tiff has  made  out  his  case,  so  far  as  the  second  branch,  that  for  malicious  prose- 
cution, is  concerned,  because  the  other  elements  have  been  proven,''  eliminates 
the  element  of  malice,  which  it  is  necessary  for  the  plaintiff  to  establish,  and 
iu  regard  to  which  a  question  of  fact  is  presented  for  the  determination  of  the 
jury. 

Where  a  case  is  presented  by  the  court  to  the  jury  upon  an  erroneous  theory, 
the  questions  presented  may  be  reviewed  in  the  Appellate  Division,  although 
no  exception  is  taken. 

Appeal  by  the  defendant,  William  L.  Oppenheim,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Washington  on  the  27th  day  of 
Januaiy,  1898,  upon  the  verdict  of  a  jury  for  $500,  and  also  from 
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an  order  entered  in  said  clerk's  oflBce  on  the  3d  day  of  February, 
1898,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes,  and  also  from  an  order  granting  the  plaintiff  an  extra 
allowance  of  costs. 

The  action  was  brought  to  recover  damages  for  false  imprison- 
ment  and  malicious  prosecution. 

Mark  Cohn,  for  the  appellant. 

W.  E,  Young  and  J.  M.  Whitman,  for  the  respondent. 

Merwin,  J. :  ' 

On  the  20th  of  July,  1897,  Vorce  &  Davis,  a  mercantile  firm  at 
Sandy  Hill,  of  which  the  plaintiff  was  a  member,  ordered  of  Oppeu- 
heim  Bros.,  a  mercantile  firm  at  Albany,  of  which  the  defendant 
was  a  member,  a  quantity  of  goods  of  the  value  of  thirty-eight  dol- 
lars and  seventy-five  cents,  on  thirty  days'  time,  the  main  item  of 
the  goods  being  600  pounds  of  sugar.  The  goods  were  shipped 
from  Albany  to  Sandy  Hill,  and  taken  from  the  station  at  that  place 
by  Vorce  &  Davis  on  the  twenty-sixth  of  July.  On  the  twenty- 
eighth  of  July  the  store  of  Vorce  &  Davis  was  closed,  their  goods 
being  levied  on  by  the  sheriff  on  executions  against  them  of  about 
$3,700.  On  the  thirtieth  of  July  the  defendant,  having  learned  of 
the  failure  of  Vorce  &  Davis  and  of  the  levy  on  their  goods,  went 
to  Sandy  Hill,  found  the  sheriff  in  possession,  demanded  his  goods, 
and  was  informed  that  nearly  all  of  them  had  been  sold  before  the 
levy.  He  saw  one  of  the  firm  of  Vorce  &  Davis  and  their  attor- 
ney, who  was  also  the  attorney  for  the  judgment  creditors,  and 
tried  to  get  his  goods  or  the  pay  for  them,  but  could  obtain  neither. 
The  judgments  were  in  favor  of  relatives  of  Vorce  and  Davis  and 
defendant  was  informed  that  they  were  confessed.  The  attorney 
testified  that  the  judgments  were  not  confessed,  and  if  not,  then  the 
actions  in  which  the  judgments  were  recovered  would  apparently 
have  been  pending  prior  to  the  order  for  the  goods.  The  defend- 
ant thereupon  applied  to  a  justice  of  the  peace  for  a  warrant  against 
plaintiff  and  his  partner  for  the  crime  of  larceny  in  the  second  degree, 
in  that  they  had  obtained  the  goods  from  the  defendant's  firm  with 
intent  to  cheat  and  defraud  them,  and  to  appropriate  the  same  to 
their  own  use.     The  information  and  deposition  made  for  this  pur- 
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pose  by  the  defendant  were  prepared  by  an  attorney  employed  by 
the  defendant.  A  warrant  was  issued  and  delivered  to  a  constable 
and  the  parties  were  brought  or  came  before  the  justice.  After 
some  discussion  the  hearing  was  adjourned  to  the  sixth  of  August, 
the  defendants  in  the  case  being  committed  to  the  custody  of  the 
constable.  Upon  the  adjourned  day,  before  anything  was  done 
before  the  justice,  a  hearing  was  had  before  the  special  county  judge 
upon  habeas  corpus  proceedings  and  an  order  was  made  by  that 
officer  in  terms  discharging  the  said  Vorce  and  Davis  from  custody 
and  from  further  custody  and  restraint  by  virtue  of  the  warrant  of 
commitment  issued  by  the  justice.  The  ground  of  the  discharge 
was  that  the  papers  upon  which  the  warrant  was  founded  were  not 
sufficient  to  give  the  justice  jurisdiction. 

The  writ  of  habeas  corpus  or  the  petition  therefor  was  not  offered 
in  evidence.  The  order  recites  that  a  writ  of  habeas  corpus  was 
issued  to  the  justice,  and  that  the  justice  appeared  by  attorney,  and 
that  Davis  and  Vorce  appeared  in  person  and  by  attorney.  The 
constable  was  not  present  and  it  does  not  appear  that  he  was  served 
with  the  writ.  He  testified  upon  the  trial  under  review  that  the 
defendants  in  the  proceeding  before  the  justice  "  went  away  about 
their  business  where  they  pleased."  About  an  hour  and  a  half  after 
the  order  of  discharge  was  made  and  before  noon,  and  without  any 
further  proceeding  before  the  justice,  the  present  suit  was  com- 
menced and  also  one  in  favor  of  Davis,  the  other  partner.  It  does 
not  appear  that  any  notice  was  given  to  the  district  attorney  as 
required  by  section  2038  of  the  Code  of  Civil  Procedure. 

The  trial  court  in  effect  held  as  matter  of  law  that  the  critninal 
prosecution  had  terminated  before  the  commencement  of  this  suit. 
This  ruling  was  based  on  the  idea  that  the  order  of  the  special  county 
judge  operated  to  end  the  criminal  proceeding.  This,  I  think,  was 
error.  The  writ  did  not  run  to  the  constable  and  he  was  not  present 
or  served.  He  in  law  had  the  custody  of  the  defendants  in  the 
criminal  proceeding,  and  the  special  county  judge  acquired  no  juris- 
diction to  pass  upon  such  custody.  The  justice  took  no  further 
action  in  the  matter  before  the  commencement  of  the  suit,  and  the 
question  must  be  determined  by  the  facts  as  then  existing.  It  does 
not  appear  to  what  time  of  day  the  proceeding  before  the  justice 
had  been  adjourned. 
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The  court  in  its  charge  to  the  jury  said  to  them  as  follows :  "  If 
you  find  that  this  defendant  made  this  accusation  without  any  prob- 
able cause  for  believing  it  was  true,  then  the  plaintiff  has  made  out 
his  case,  so  far  as  the  second  branch,  that  for  malicious  prosecution, 
is  concerned,  because  the  other  elements  have  been  proven." 

This  eliminated  the  element  of  malice  which  it  was  necessary  for 
the  plaintiff  to  establish  and  which  presented  a  question  of  fact  for 
the  jury  to  determine.  The  subject  of  malice  was  referred  to  in 
other  portions  of  the  charge,  but  nowhere  was  it  distinctly  stated 
that  the  want  of  probable  cause  and  the  existence  of  malice  must 
both  be  established  by  the  plaintijBf  before  a  cause  of  action  is  made 
out  for  malicious  prosecution.  No  exception  was  taken  to  this  part 
of  the  charge.  Still,  if  a  case  is  presented  by  the  court  to  the  jury 
upon  an  erroneous  theory,  the  question  may  be  reviewed  in  this 
court  though  no  exception  is  taken.  ( Whittaker  v.  D,  <&  H,  Canal 
Co.,  49  Hun,  400,  405  ;  Eoberts  v.  Tobias,  120  N.  Y.  1,  5.) 

The  defendant,  when  he  instituted  the  criminal  proceeding,  had 
reason  to  believe  that  Vorce  &  Davis  when  they  obtained  the 
goods  of  his  firm  knew  that  their  property  would  shortly  be  in  the 
hands  of  the  sheriif  for  the  benefit  of  favored  creditors.  The  speedy 
disposition  of  the  goods  obtained  of  the  defendant's  firm,  the  levy 
on  the  entire  stock  under  the  large  judgments  that  were  either  con- 
fessed or  had  been  impending  for  some  period  prior  to  the  order  for 
the  goods,  and  the  failure  of  Vorce  &  Davis  to  give  to  defendant 
any  satisfactory  explanation  upon  his  application  to  them  before  he 
commenced  proceedings,  were  circumstances  that  would  naturally 
lead  a  cautious  man  to  doubt  the  honesty  of  the  course  of  Vorce 
&  Davis,  and  it  is  not  clear  that  the  plaintiff  has  borne  the  burden 
of  showing  affirmatively  the  want  of  probable  cause. 

The  defendant  is,  I  think,  entitled  to  a  new  triah 

All  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  abide 
the  event. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Marcus 
D.  BoTSFORD  and  Joshua  Pratt,  as  Surviving  Executors  of  the 
Will  of  Devillo  White,  Deceased. 

Marcus  D.  Botsford,  Appellant ;  Charles  A.  Fuller,  as  Admin- 
istrator with  the  Will  Annexed  of  Linn  S.  Shipman,  Deceased, 
Respondent. 

Will — a  fund  of  which  the  income  is  to  be  paid  to  one  for  life,  and  amounts  aggregat- 
ing more  than  the  fund  are  given  therefrom  to  varioite  legatees  —  insufficiency  of 
the  fund  to  pay  all  such  legatees  —  a  void  legacy  goes  to  them  and  not  into  the 
residuary  estate, 

A  testator  by  his  will  gave  the  interest  on  $40,000  to  his  wife  during  her  life, 
and  on  her  death  gave  the  same  to  various  legatees  in  amounts  the  aggregate  of 
which  exceeded,  by  several  thousand  dollars,  the  $40,000  fund.  He  also  gave 
other  legacies,  and  provided  that  if  his  estate  be  not  sufficient  "to  pay  all 
the  legacies  above-mentioned  in  full,  they  are  to  be  paid  pro  rata,  excepting 
the  legacy  of  $40,000  to  my  wife  Caroline." 

The  residue  of  the  estate,  after  paying  one  other  legacy,  was  given  in  equal  por- 
tions to  eight  parties. 

The  executors'  accounts  were  settled  as  to  all  the  estate  except  the  $40,000 
fund,  and,  after  the  death  of  the  widow,  on  a  judicial  settlement  of  the  accounts 
of  the  executors  relating  to  such  fund,  it  appeared  that  it  amounted  to  just 
$40,000,  and  that  one  of  the  legacies  given  out  of  the  fund  on  the  death  of  the 
widow  was  void  because  of  the  indefiniteness  of  the  beneficiaries. 

122^,  that  the  amount  of  the  void  legacy  did  not  pass  to  the  residuary  legatees, 
but  to  the  remaining  legatees  entitled  to  share  in  remainder  in  the  $40,000  fund 
— the  provision  of  the  will  in  reference  to  the  said  fund  giving  "  the  said  $40,000 
and  accrued  interest  or  income  so  held  in  trust "  to  the  beneficiaries  named, 
showing  that  the  testator  had  an  idea  that  the  fund  was  or  might  be  more  than 
$40,000,  and  the  fund  being  separate  from  the  balance  of  the  estate,  probably 
to  continue  for  many  years  after  all  or  most  of  the  other  provisions  of  the  will 
were  executed,  and  there  being  no  division,  in  terms,  by  the  testator  of  the  fund 
into  specific  or  aliquot  parts,  although  there  were  designations  of  certain 
amounts  given  to  the  respective  beneficiaries ; 

That  the  testator  having  in  view  particular  objects  of  his  bounty,  as  regards  this 
fund,  a  construction  would  not  be  favored  that  would  divert  any  part  of  the 
fund  to  other  objects  until  the  legacies  given  therefrom  were  fully  paid. 

Appeal  by  Marcus  D.  Botsford,  one  of  the  legatees  named  in  the 
last  will  and  testament  of  Devillo  White,  deceased,  and  the  owner 
by  transfer  and  assignment  of  the  residuary  funds  of  said  estate  of 
App.  Div.— Vol.  XXXVII.        10 
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said  deceased  testator,  from  portions  of  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Cheuango,  entered  in  said  Surrogate's  Court 
on  the  21st  day  of  March,  1898. 

The  controversy  upon  this  appeal  relates  to  the  5th  clause  of  the 
will  of  Devillo  White.  The  will  beare  date  December  6, 1882,*  was 
wholly  in  the  handwriting  of  the  testator,  and  was  duly  admitted  to 
probate  on  the  31st  of  May,  1882.  After  a  provision  for  the  pay- 
ment of  debts  and  expenses  and  some  specific  bequests  and  devises 
to  his  wife  and  others,  there  came  the  5th  clause  as  follows : 

^^  Fifth,  I  give  and  bequeath  the  interest  or  income  on  forty 
thousand  dollars  to  my  well-beloved  wife  Caroline  during  her  natural 
life,  and  hereby  direct  my  executors,  hereinafter  named,  to  pay  to 
her,  my  wife  Caroline,  said  interest  or  income  every  six  months  upon 
taking  her  receipt  for  the  same,  and  I  do  further  herein  direct  and 
declare  that  the  provisions  in  this  my  will  contained  for  the  benefit 
and  in  maintenance  of  my  well-beloved  wife  Caroline,  and  the 
various  gifts  and  bequests  herein  made  to  her,  or  for  her  benefit, 
are  to  be  received  by  her  and  are  to  be  in  lieu  of  dower  in  any  and 
all  my  other  property  I  may  be  seized  or  possessed  at  the  time  of 
my  decease.  And  on  decease  of  my  said  wife  Caroline  I  do  hereby 
give  and  bequeath  the  said  forty  thousand  dollars  and  accrued 
interest  or  income  so  held  in  trust  by  my  executora  or  their  survivor 
or  survivors,  to  the  Talladega  College  of  Alabama  (5)  five  thousand 
dollars ;  to  the  Congregational  church  in  the  village  of  Sherburne 
(6)  five  thousand  dollars;  to  the  Methodist  Episcopal  church  in 
said  village  of  Sherburne  three  (3)  thousand  dollars ;  to  the  Uni- 
versalist  church  in  said  village  of  Sherburne  (2)  two  thousand  dol- 
lars; to  the  Baptist  church  in  said  village  of  Sherburne  (1)  one 
thousand  dollars ;  to  the  Protestant  Orphan  Asylum  of  the  city  of 
Utica  (1)  one  thousand  dollars ;  to  the  supervisor  of  the  town  of  Sher- 
burne and  his  successors  in  office  (6)  five  thousand  dollars  in  trust,  the 
interest  or  income  only  to  be  used  in  the  support  and  relief  of  poor 
widows  and  fatherless  and  orphan  children  in  the  town  of  Sherburne 
as  he,  the  said  supervisor,  may  deem  meet  and  proper ;  to  Charles 
Lyman  Carrier  one  thousand  (1)  dollars ;  to  Devillo  White,  son  of 
Alexander  White,  (5)  ^thousand  dollars ;  to  M.  D.  Botsford  (5)  five 
thousand  dollars ;  to  Alexander  White  (5)  five  thousand  dollars ;  to 
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L.  S.  Shipinaa  (2)  two  thousand  dollars ;  to  Ellen  Van  Keuren  (2) 
two  thousand  dollars ;  Annie  R.  Botsford  (2)  two  thousand  dollars." 

In  the  subsequent  clauses  prior  to  the  14th,  other  bequests  were 
made,  and  in  the  14th  clause  there  was  the  general  provision  that  if 
his  estate  was  not  sufficient  "  to  pay  all  the  legacies  above  mentioned 
in  full,  they  are  to  be  paid  jpro  rata  excepting  the  legacy  of  |40,000 
to  my  wife  Caroline."  In  the  15th  clause  the  residue  of  the  estate, 
after  paying  one  other  legacy,  was  given  in  equal  portions  to  eight 
parties.     Executors  were  appointed  by  the  16th  clause. 

In  1885  there  seems  to  have  been  a  settlement  of  the  accounts  of 
the  executors  practically  as  to  all  of  the  estate  except  the  $40,000 
fund.  The  widow  died  on  the  6th  of  December,  1897,  and  thereupon 
the  present  proceeding  was  brought  for  a  final  settlement.  The  fund 
in  the  hands  of  the  executors  under  the  5th  clause  amounts  to  just 
$40,000.  The  respondent,  Charles  A.  Fuller,  is  the  administrator 
with  the  will  annexed  of  L.  S.  Shipman,  named  in  the  5th  clause  as 
legatee  of  $2,000. 

The  surrogate  decided  that  the  bequest  of  $5,000  to  the  supervisor 
of  the  town  of  Sherburne  was  void  because  of  the  indefiniteness  of 
the  beneficiaries.  It  was  found  that  the  appellant  Botsford  was 
the  owner  by  assignment  and  entitled  to  receive  all  of  the  residuary 
personal  estate  passing  under  the  15th  clause.  He  asked  the  court 
to  hold  that  the  void  legacy  or  whatever  the  legatee  would  have  been 
entitled  to  receive  if  valid,  passed  to  the  residuary  legatees.  The  court 
declined  to  so  hold,  but  held  that  the  remaining  legatees,  including 
the  respondent,  were  entitled  to  be  paid  in  full  as  the  fund  was  suf- 
ficient for  that  purpose.  The  appeal  is  by  Botsford  individually 
from  so  much  of  the  decree  as  so  holds,  and  in  accordance  therewith 
directs  that  respondent  is  entitled  to  full  payment. 

J9.  Z.  Atkyns^  for  the  appellant. 

Charles  A,  -FuUer^  respondent,  in  person. 

Merwin,  J. : 

The  legacies  in  form  given  by  the  5th  clause  of  the  will  amount 
to  $44,000.  The  fund  is  only  $40,000.  One  of  the  legacies,  that  of 
$5,000  to  the  supervisor  of  the  town  of  Sherburne,  is  invalid.  The 
fund  then  being  sufficient  to  pay  the  valid  legacies,  is  the  respondent^ 
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-who  represents  the  legacy  of  $2,000  to  L.  S.  Shipman,  entitled  to 
full  payment  ?  The  appellant,  representing  the  residuary  legatees, 
•claims  that  they  are  entitled  to  whatever  amount  would  have  been 
Applicable  upon  the  invalid  legacy,  had  it  been  valid,  upon  the  theory 
that  the  residuary  legatee  is  entitled  to  lapsed  legacies,  and  that  the 
respondent  can  derive  no  benefit  from  the  lapse  or  invalidity  of  the 
$5,000  legacy.  The  claim  is  that  the  respondent  is  only  entitled  to 
two  forty-fourth  parts  of  $40,000. 

The  case  of  PcLge  v.  Leapingwdl  (18  Ves.  463)  is  relied  on  by  the 
appellant.  In  that  case,  where  several  legacies  to  the  amount  of 
£10,000,  were  given,  payable  from  a  fund  to  be  produced  from  the 
fiale  of  certaii  property  and  expected  to  be  at  least  £10,000,  but 
turned  out  to  be  less  than  £7,000,  and  two  of  the  legacies  were  void 
under  a  certain  statute,  it  was  held  that  the  legacies  were  specific 
and  must  abate  proportionately,  and  that  the  void  legacies  fell  into 
the  general  residue. 

In  the  later  case  of  Ealea  v.  Drake  (L.  R.  [1  Ch.  Div.]  217),  a 
testator,  having  power  to  appoint  by  will  £7,000,  made  a  will 
appointing  sums  to  the  amount  of  £10,000.  One  of  the  appointees 
in  the  amount  of  £4,000  died  in  the  testator's  lifetime.  It  was  held 
that  the  other  appointees  and  not  the  persons  who  would  take  in 
default  of  appointment  were  entitled  to  the  benefit  of  the  lapse.  It 
was  said  that  the  death  of  the  appointee  augmented  the  fund  exactly 
in  the  same  way  as  if  the  testator  had  given  pecuniary  legacies  of 
greater  amount  than  his  whole  personal  estate  and  then  one  of  the 
legatees  had  died. 

In  liaikea  v.  Railcea  (L.  R.  [45  Ch.  Div.]  66)  the  testatrix 
bequeathed  her  diamonds  upon  trust  for  sale  and  thereout  to  pay 
two  legacies  of  £600  and  £700.  The  will  contained  a  residuary 
bequest,  but  did  not  otherwise  deal  with  the  surplus,  if  any,  of  the 
proceeds  of  sale.  The  diamonds  only  realized  £900.  The  legacy  of 
£700  was  void.  It  was  held  that  the  £600  legacy  was  not  liable  to 
abate  in  favor  of  the  residuary  legatee,  but  was  in  effect  a  first 
charge  on  the  proceeds  of  sale  which  must  be  satisfied  before  the 
residuary  legatee  could  take  anything.  The  Page  case  was  dis- 
tinguished, it  being  said  that,  in  that  case,  there  was  in  substance  a 
division  of  the  sum  of  £10,000  in  specific  or  aliquot  portions  among 
named  legatees  wlio  were  to  take  as  tenants  in  common  in  the  pro- 
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portions  named,  so  that  if  the  gift  to  one  failed  that  event  did  not 
increase  the  benefit  intended  to  be  given  to  the  other  tenants  in 
common. 

The  ease  of  Wetmore  v.  St  Luk^s  Hospital  (56  Hnn,  313)  is 
relied  on  by  the  respondent.  In  that  case  the  testatrix,  after  mak- 
ing certain  specific  devises  and  bequests,  directed  by  the  7th 
clause  of  her  will  that  the  rest  of  her  estate  be  converted  into  cash 
and  certain  legacies  be  paid  therefrom.  By  the  8th  clause  she 
directed  that  after  the  payment  of  the  legacies  and  provisions  for 
annuities  in  the  7th  clause,  the  executor  should  pay  out  of  the 
proceeds  certain  other  legacies.  There  was  a  residuary  clause.  Two 
of  the  legacies  in  the  7th  clause  were  ineffectual.  The  trial 
court  decided  that  those  legacies  went  to  the  residuary  legatees,, 
although  the  balance  of  the  estate  was  insufficient  to  pay  the  lega^ 
cies  in  the  8th  clause.  This  was  held  to  be  error,  it  being  said 
that  the  will  was  to  be  construed  as  though  the  ineffectual  legacies 
were  not  in  the  will  at  all.  The  legacies  in  the  8th  clause  were 
treated  as  general  legacies,  and  in  that  respect,  the  appellant  here, 
claims,  the  case  is  different  from  the  present  one. 

It  is  to  be  observed  that  the  fund  as  described  in  the  will  is 
"  forty  thousand  dollars  and  accrued  interest  and  income."  The  tes- 
tator, therefore,  acted  upon  the  idea  that  the  fund  was  or  might  be 
more  than  $40,000.  It  was  also  a  fund  separate  from  the  balance 
of  the  estate,  and  might  continue  for  many  years  and  after  all  or 
most  of  the  other  provisions  were  executed.  There  was  not,  in 
terms  at  least,  any  division  by  the  testator  of  the  fund  into  specific 
or  aliquot  parts.  There  was  no  specific  disposition  of  any  particular 
part  of  the  fund.  There  were  designations  of  certain  amounts  to 
certain  parties.  One  designation,  however,  was  of  such  a  character 
that  in  law  it  was  no  designation  at  all,  and,  if  not,  then  the  other 
designations  did  not  exceed  the  amount  in  fact  of  the  fund.  In  this 
view  the  Eales  case  would  be  somewhat  analogous. 

It  is  quite  apparent  that,  as  to  this  fund,  the  testator  had  particu- 
lar objects  of  his  bounty,  and,  therefore,  a  construction  would  not 
ordinarily  be  favored  that  would  divert  any  part  of  the  fund  to  other 
objects  until  the  legacies  were  fully  paid.  The  legacies  are  general 
80  far  as  tins  fund  is  concerned,  and  in  that  view  might  be  deemed 
a  charge  upon  the  fund,  and  if  so,  a  residuary  legatee  would  take 
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nothing  until  the  charge  W6i8  fully  satisfied,  as  in  the  case  of  a 
general  legacy. 

The  question  seems  to  be  whether  the  gift  is  a  charge  upon  the 
fund,  or  a  disposition  of  an  aliquot  part  of  it  {Matter  of  JeaffresorCs 
Trusts,  L.  R.  [2  Eq.  Cas.]  282).  It  should,  I  think,  under  the 
circumstances  presented  here,  be  deemed  a  charge  and  entitled  to 
full  payment  as  against  the  residuary  legatee. 

It  follows  that  the  appeal  is  not  well  taken. 

All  concurred. 

Decree  so  far  as  appealed  from  affirmed,  with  costs. 


Thomas  Hesketh,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Negligence  —  a  block  signalman  injured  by  reason  of  the  structure  in  which  he  woe 
employed  falling  during  a  high  toind — duty  of  the  railroad  to  provide  against 
unknown  dangers  attendant  on  the  use  of  a  new  device — a  question  for  the  jury. 

A  railroad  compaDy,  for  the  purpose  of  establishing  a  new  system  of  signaling, 
provided  at  intervals  along  its  road  iron  bridges  which  were  designed  by  a  civil 
engineer  of  high  repute  and  erected  by  the  construction  company  of  which  he 
was  president,  after  plans  therefor  had  been  submitted  to  the  chief  engineer  of 
the  railroad. 

The  bridges  were  supported  by  four  iron  legs  to  each  of  which  was  attached  an 
iron  plate  which  was  bolted  to  a  foundation  stone  eighteen  by  twenty-four 
inches,  and  around  each  leg,  from  the  surface  of  the  ground  to  the  foundation 
stone,  was  a  box  ten  by  twelve  inches,  filled  with  concrete.  The  length  of  the 
bridge  was  about  fifty -seven  feet,  the  top  was  twenty-five  feet  and  six  inches 
above  the  railroad  track,  and  at  one  end  was  the  cabin  in  which  the  signalman 
discharged  his  duties,  the  top  of  the  cabin  being  about  forty -one  feet  above  the 
track.  The  distance  between  the  legs  of  the  bridge,  measured  along  the  track, 
was  about  nine  feet.  During  a  severe  wind  storm  one  of  these  structures, 
which  had  been  erected  on  the  top  of  an  embankment  of  considerable  height  in 
the  open  country,  and  the  posts  of  which  had  been  sunk  three  or  four  feet  in 
the  sandy,  gravelly  soil  of  the  embankment,  was  blown  down,  one  of  the  posts 
having  been  pulled  out  of  the  ground,  together  with  the  anchor  stone  and  box 
of  concrete,  and  the  other  posts  having  been  twisted  and  bent  over. 

In  an  action  brought  against  the  railroad  company  by  a  signalman  who  occu- 
pied the  cabin  at  the  time  and  Was  injured  by  its  fall,  it  was 
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Held,  in  view  of  the  fact  that  the  signal  structures  were  a  new  device,  and  that 
the  railroad  company  did  not  know  what  was  requisite  to  make  them  safe,  that 
it  was  its  duty  to  do  more  than  that  which  its  actual  knowledge  of  what  was 
requisite  suggested,  and  to  make  reasonable  provision  against  the  unknown; 
and  that  whether  it  had  done  so  was  a  question  for  the  jury. 

Herrick,  J.,  dissented. 

Appeal  by  the  plaintiff,  Thomas  Hesketh,  from  an  order  of  the 
Supreme  Court,  made  at  the  Schenectady  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Schenectady  on  the  13th 
day  of  November,  1897,  granting  the  defendant's  motion  to  set  aside 
the  verdict  of  a  jury  previously  rendered  in  favor  of  the  plaintiff 
for  $20,200,  upon  the  ground  that  it  was  excessive. 

In  the  year  1892,  the  defendant  established  along  the  line  of  its 
road  what  is  known  as  the  block  system  of  signaling,  and  for  that 
purpose  it  erected,  or  had  erected,  along  its  tracks  at  intervals  of 
two  and  a  half  miles,  iron  bridge-like  structures  resting  upon  iron 
legs  or  supports,  one  at  each  corner,  imbedded  in  the  ground  near 
the  tracks,  which  structures  extended  over  and  across  the  tracks 
in  the  manner  of  a  bridge.  On  the  top  of  this  bridge,  and  at  one 
end  of  it,  was  a  cabin  built  of  wood,  within  which  the  signalman 
stood  and  discharged  the  duties  of  his  position. 

The  plan  of  these  structures  was  designed  by  a  construction  com- 
pany known  as  the  Hilton  Bridge  Company,  which  was  engaged  in 
the  business  of  constructing  bridges  and  viaducts,  and  work  of  simi- 
lar character;  its  president  was  a  civil  engineer,  who  had  been 
engaged  in  the  duties  of  his  profession  about  forty  years,  in  the  con- 
struction of  railroads  and  the  building  of  bridges ;  he  was  an  engineer 
of  high  repute,  and  liad  held  the  office  of  State  Engineer  of  this  State. 

The  plan  of  these  structures  was  devised  by  this  president  of  the  con- 
struction company,  and  was  by  him  submitted  to  the  chief  engineer 
of  the  defendant,  who  suggested  that  the  legs  or  posts  upon  which  the 
bridge  was  supported,  at  the  point  where  they  were  inserted  in  the 
ground,  be  surrounded  by  a  wooden  box  and  that  box  filled  with 
concrete  ;  with  this  modification,  which  was  agreed  to  by  the  presi- 
dent of  the  construction  company,  the  plans  were  accepted,  and  the 
contract  was  thereupon  made  with  the  Hilton  Bridge  Construction 
Company  for  the  construction  and  erection  of  these  signal  towers  or 
bridges  upon  the  plans  prepared  by  it. 
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The  Hilton  Bridge  Company  both  constructed  and  erected  all  the 
bridges  or  signal  towers,  some  seventy-one  in  number,  taking  com- 
plete and  sole  charge  both  of  their  construction  and  erection,  the 
only  thing  done  by  the  defendant  being  the  selection  of  inspectors 
to  inspect  the  quality  of  the  iron  used  at  the  establishment  from 
which  the  Hilton  Bridge  Company  purchased  such  iron,  the  wages 
or  salaries  of  such  inspectors  being  paid,  however,  by  the  Hilton 
Bridge  Company. 

It  is  unnecessary  to  give  all  the  details  of  the  construction  of  these 
structures ;  suflSce  it  to  say  that  at  the  foot  of  each  leg  or  post,  and 
attached  to  it,  was  a  rectangular  piece  of  iron  three-eighths  of  an 
inch  thick  about  ten  by  twelve  inches  in  area,  which  plate  was 
bolted  to  a  foundation  stone  which  was  to  be  eighteen  by  twenty- 
four  inches ;  around  each  leg,  extending  from  the  surface  of  the 
ground  to  this  foundation  stone,  was  a  box  ten  by  twelve  inches, 
filled  with  concrete,  the  distance  between  each  of  the  legs,  meas- 
ured along  the  track,  being  about  nine  feet  from  outside  to  outside. 
The  bridge  or  truss  supported  upon  these  legs  and  extending  over 
the  tracks  was  made  of  angle  iron ;  upon  such  bridges  was  a  wooden 
floor  covering  its  entire  width,  at  one  end  being  the  cabin  structure 
above  referred  to  ;  the  length  of  the  structure  was  about  lifty-seven 
feet,  the  top  of  the  bridge  twenty-five  feet  six  inches  above  the  rail- 
road tracks,  and  the  top  of  the  cabin  forty-one  feet ;  all  the  struc- 
tures were  built  upon  the  same  plan. 

The  legs  or  supports  were  not  stayed  in  any  manner  with  either 
wires,  cables  or  rods. 

The  structure  in  which  the  plaintiflE  was  injured  was  brought  to 
the  place  where  it  was  erected  complete ;  the  foundation  stones  were 
attached  to  the  posts  or  legs,  which  were  lowered  into  holes  pre- 
pared for  them  in  an  embankment,  three  or  four  feet  deep,  which 
embankment  was  composed  of  a  sandy,  gravelly  soil ;  after  the  legs 
were  lowered  into  the  holes  prepared  for  them,  the  earth  was  thrown 
back  and  stamped  down.  The  plans  and  use  of  these  structures 
were  new. 

On  the  27th  day  of  December,  1895,  during  a  severe  wind  storm, 
the  tower  or  bridge  where  the  plaintiflE  was  working  was  blown 
down ;  one  of  the  posts  with  the  anchor  stone  and  box  filled  with 
concrete  was  pulled  out  of  the  ground ;  the  other  posts  were  twisted 
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and  bent  over,  and  the  structure  fell  to  the  ground,  greatly  injuring 
the  plaintiff. 

The  plaintiff  brought  this  action  against  the  defendant  to  recover 
damages  for  the  injuries  so  received  by  hioi ;  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  and  against  the  defendant  for  the 
sum  of  $20,000 ;  the  defendant  "  moved  on  the  minutes  that  the 
verdict  be  set  aside,  and  a  new  trial  granted  upon  the  ground  of 
the  exceptions ;  that  the  verdict  was  contrary  to  law  and  evidence^ 
and  the  damages  excessive;"  the  motion  was  granted  upon  the 
ground  that  the  damages  were  excessive. 

After  the  entry  of  the  order,  the  plaintiff  applied  to  the  trial  jus- 
tice for  a  modification  thereof,  so  that  the  order  would  read  that  the 
order  was  granted  solely  on  the  ground  that  the  damages  were  exces- 
sive, which  application  was  denied,  and  from  the  order  setting  aside 
the  verdict  the  plaintiff  appeals  to  this  court. 

Alamo  P.  Strong^  for  the  appellant. 

Sa/tnud  W,  Jackson^  for  the  respondent. 

Landon,  J. : 

Here  was  a  new  device  —  a  small  house  or  cabin  erected  upon 
stilts  upon  the  top  of  an  embankment  of  considerable  height  in 
the  open  country,  and  so  rising  above  the  embankment  that  its  bot- 
tom was  clear  above  the  reach  of  passing  tiains.  It  was  peculiarly 
exposed  to  the  violence  of  the  winds  and  storms ;  it  was  so  con- 
structed that  its  whole  height  and  substance  above  the  surface  of 
the  ground  was,  when  subjected  to  the  pressure  of  the  wind,  th'^ 
long  arm  of  a  lever  exerting  its  force  to  pry  up  the  earth  and  stone 
that  fixed  and  bound  its  shorter  arm  to  and  within  the  ground. 
This  cabin  was  the  post  of  the  plaintiff's  duty. 

Let  it  be  conceded  that  this  erection  received  in  its  design,  sub- 
stance and  manner  of  construction  the  careful  consideration  of 
experts  in  civil  engineering  and  bridge  construction,  still  this 
was  the  first  of  its  kind;  no  experts  in  this  identical  class  of 
structures  were  obtainable.  The  question  is,  who  should  take  the 
risk  of  its  practical  test  of  storm  worthiness  ?  Who  should  suffer 
App.  Div.—  Vol.  XXXVII.        11 
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if  the  breadth  of  its  base  was  too  narrow,  the  depths  to  which  the 
-supports  were  sunken  into  the  ground  too  shallow,  the  anchorage  of 
stone  too  light,  the  consistency  or  cohesion  of  the  earth  into  which 
the  supports  were  placed  too  sandy  or  too  weak,  the  precautionary 
appliances  of  safety  in  the  form  of  stays,  braces  and  lateral  supports 
too  few  ?  The  mere  laborer,  whose  knowledge  could  not  attain  to 
the  range  of  any  of  these  problems,  and  whose  means  were  limited 
to  his  daily  wages,  or  the  railroad  company,  whose  power  compasses 
the  knowledge  of  past  experience,  and  which  is  able  in  case 
such  experience  does  not  show  the  exact  requirements  of  safety, 
to  add  such  a  margin  of  extra  safeguards  as  shall  secure  it,  if 
not  beyond  peradventure,  at  least  to  the  eictent  of  a  reasonably 
cautious  apprehension  ? 

The  answer  to  this  question  depends  upon  the  proper  answer  to 
be  given  to  the  further  question  :  Did  the  railroad  company  use  rea- 
sonable care  in  making  and  employing  this  device  ?  This  is  to  be 
answered  in  view  of  the  absence  of  practical  tests  of  this  class  of 
erections,  their  exposure  to  the  violence  of  extraordinary  storms,  the 
presumed  knowledge  of  the  company  of  the  operation  of  natural 
and  mechanical  forces,  its  duty  to  supplement  the  theoretical  needs  of 
safety  by  a  liberal  margin  of  safeguards  against  mistakes  or  under- 
estimates, and  the  danger  to  which  employees  would  be  exposed  if 
the  structure  should  be  overthrown. 

Now,  it  is  plain  that  the  tests  of  care  which  are  applied  to  the 
construction  of  well-known  structures,  such  as  houses,  scaffolds, 
bridges  and  the  ordinary  tools  and  appliances  of  our  various  indus- 
tries, are  not  adequate  or  fitting  here,  since  experience  has  demon- 
strated the  practical  requirements  and  limits  of  reasonable  care 
respecting  them.  When,  for  the  first  time,  the  employer  passes 
beyond  the  range  of  experience  and  enters  a  new  field  of  danger, 
the  extent  of  the  safeguards  against  which  are  not  exactly  known, 
reasonable  care  requires  that  he  should  provide  a  reasonable  margin 
of  safeguards  against  this  unknown  margin  of  danger. 

It  is  not  a  question  whether  new  devices  and  experiments,  with 
the  view  to  the  attainment  of  new  factors  of  economy,  efficiency, 
safety  or  comfort,  are  not  praiseworthy  —  this  is  conceded;  but 
whether  they  who  exploit  them  in  the  first  instance,  and  place  their 
^employees  in  them  as  in  a  safe  place  to  labor,  and  because  of  the 
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lack  of  requisite  safeguards  thus  injure  tlieir  employees,  have  exer- 
cised reasonable  care. 

This  is  a  question  of  fact  to  be  resolved  upon  consideration  of  all 
the  facts.  The  court  cannot  resolve  it.  The  court  cannot  say,  as  a 
matter  of  law,  that  when  the  requisite  amount  of  care  was  known 
by  the  company  to  be  unknown,  the  company  used  all  that  was 
requisite.  It  may  be  that  the  company  used  all  that  it  knew  to  be 
requisite.  But  the  company  knew  that  it  did  not  know  what  was 
actually  requisite,  and  hence  it  knew  that  if  it  only  used  all  that  it 
knew  to  be  requisite  it  was  liable  to  fall  short  in  respect  to  the 
unknown  quantity.  Hence,  it  was  its  duty  to  do  more  than  its  actual 
knowledge  of  what  was  requisite  suggested,  and  to  make  reasonable 
provision  against  the  unknown.  If  it  did  not  do  this,  it  failed  in 
reasonable  care.  Whether  it  so  failed  was  a  question  for  the  jury. 
The  court  cannot  assume  to  know  the  unknown,  and  it  is  for  the 
jury  to  draw  the  true  inference  of  fact  from  the  evidential  facts, 
some  of  which  point  to  one  conclusion  and  others  to  another.  To 
say  that  the  jury  is  unreliable  in  such  cases  is  to  attack  the  system. 

The  verdict  is  very  large  —  so  large,  indeed,  as  to  suggest  the 
idea  that  it  is  due  in  part  to  the  supposed  wealth  of  the  defendant, 
and,  therefore,  to  that  extent  excessive. 

I  advise  that  it  be  reduced  to  $15,000,  and  that  the  order  be  : 

Order  aflBrmed,  with  costs  to  abide  the  event,  unless  the  plaintiflE 
stipulate  within  twenty  days  to  reduce  the  verdict  to  $15,000,  in 
which  case  the  order  is  reversed  and  the  verdict  is  reduced  to 
$15,000,  and  judgment  for  that  amount  directed  thereon,  with  costs 
below,  but  not  of  this  appeal. 

All  concurred,  except  Putnam,  J.,  not  sitting,  and  Herrick,  J., 
dissenting  in  opinion. 

Herrick,  J.  (dissenting) : 

I  feel  compelled  to  dissent  from  the  decision  arrived  at  by  the 
majority  of  the  court,  and  from  the  reasons  given  therefor  in  the 
opinion  of  Mr.  Justice  Landon. 

Without  undertaking  to  review  that  opinion  in  detail,  it  seems  to 
me  that  he  is  wrong  in  his  assumption  that  the  structure  was  entirely 
new  ;  that  is,  new  in  the  sense  that  new  engineering  and  mechanical 
problems  were  to  be  considered  in  its  construction. 
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It  seems  to  me  very  apparent  that  the  same  problems  were  pre- 
sented for  consideration  that  have  to  be  considered  in  the  erection 
of  bridges,  water  towers,  large  windmills  and  other  like  structures, 
and  that  civil  engineers,  and  those  who  have  been  engaged  in  build- 
ing bridges  as  a  profession,  were  eminently  fit  and  proper  persons 
to  have  charge  of  the  designing,  construction  and  erection  of  such 
structures. 

^The  opinion  states  that  "  When  for  the  first  time  the  employer 
passes  beyond  the  range  of  experience  and  enters  a  new  field  of 
danger,  the  extent  of  the  safeguards  against  which  are  not  exactly 
known,  reasonable  care  requires  that  he  should  provide  a  reasonable 
margin  of  safeguards  against  this  unknown  margin  of  danger ; "  and 
concludes  that  whether  the  defendant  had  provided  such  a  I'eason- 
able  margin  of  safety  was  for  the  jury  to  determine. 

The  piactical  effect  of  that  is  to  hold  the  defendant  responsible 
for  an  error  of  judgment,  for  a  mistake  as  to  what  was  necessary  to 
be  done.  I  have  long  underetood  the  law  to  be  that  a  person  is 
not  liable  in  an  action  of  negligence  for  a  mere  error  in  judg- 
ment. Under  this  ruling,  if  the  engineers  to  whom  was  confided 
the  designing,  construction  and  erection  of  these  structures  made  a 
miscalculation  in  the  design,  or  in  the  force  of  the  wind  to  which  the 
structure  was  to  be  exposed,  no  matter  how  carefully  and  conscien- 
tiously they  endeavored  to  perform  their  duty,  the  defendant  would 
be  liable  for  that  error  and  miscalculation  ;  indeed,  the  opinion  sub- 
stantially holds  that,  even  with  the  exercise  of  due  care,  if  the  struc- 
ture failed  in  safety  the  defendant  would  be  liable,  for  the  learned 
justice  says :  "  Let  it  be  conceded  that  this  erection  received  in  its 
design,  substance  and  manner  of  construction  the  careful  considera- 
tion of  experts  in  civil  engineering  and  bridge  construction,  still  this 
was  the  first  of  its  kind ;  no  experts  in  this  identical  class  of  structures 
were  obtainable.  The  question  is,  who  should  take  the  risk  of  its 
practical  test  of  stormworthiness  ?  "  And  then  proceeds  to  hold,  as 
before  stated,  that  the  defendant  is  liable,  provided  the  jury  find 
that,  in  the  erection  of  this  structure,  the  defendant  did  not  allow 
sufficient  margin  of  safety  against  unknown  dangers. 

Submitting  that  question  to  the  jury,  under  the  circumstances  and 
under  the  reasoning  of  this  opinion,  is  to  gauge  the  defendant's  duty 
and  responsibility  by  the  view  after  the  accident,  and  from  what 
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then  for  the  first  time  appeared  necessary  to  render  the  structure 
safe. 

The  duty  of  the  defendant  is  not  to  be  "  estimated  by  what,  after 
the  accident,  then  first  appears  to  be  a  proper  precaution  against  a 
recurrence  of  it."  {McOrell  v.  Buffalo  O-ffice  Building  Co.^  153 
K  Y.  265 ;  Burke  v.   Witherhee,  98  id.  562.) 

What  constitutes  reasonable  care  in  the  use  of  new  devices  and 
experiences  ?  Justice  Landon  says  that  tliat  "  is  a  question  of  fact 
to  be  resolved  upon  consideration  of  all  the  facts.  The  court  can- 
not resolve  it.  The  court  cannot  say  as  a  matter  of  law  that  when 
the  requisite  amount  of  care  was  known  by  the  company  to  be 
unknown,  that  the  company  used  all  that  was  requisite.  It  may  be 
that  the  company  used  all  that  it  knew  to-  be  requisite.  But  the 
company  knew  that  it  did  know  what  was  actually  requisite,  and 
hence  it  knew  that  if  it  only  used  all  that  it  knew  to  be  requisite,  it 
was  liable  to  fall  short  in  respect  to  the  unknown  quantity.  Hence 
it  was  its  duty  to  do  more  than  its  actual  knowledge  of  what  was 
requisite  suggested,  and  to  make  reasonable  provision  against  the 
unknown.     If  it  did  not  do  this,  it  failed  in  reasonable  care." 

If,  as  stated  in  the  opinion,  "  the  requisite  amount  of  care  was 
known  by  the  company  to  be  unknown,"  how  in  the  world  was  the 
company  to  determine  what  amount  of  care  it  was  requisite  to  take  ? 
The  jury  cannot  act  upon  the  knowledge  gained  from  the  accident 
itself,  but  in  determining  what  a  reasonable  and  prudent  man  should 
do,  must  place  itself  in  the  same  position  the  defendant  was  in  when 
these  structures  were  erected ;  and  if  the  company  did  not  know, 
and  its  engineers  did  not  know,  what  was  requisite,  how  and  from 
what  information  is  the  jury  to  determine?  How  can  it  determine 
what  reasonable  precaution  to  take  against  an  unknown  danger  ? 
What  is  a  reasonable  precaution  to  take  against  something  you 
know  nothing  about,  and  that  you  know  you  know  nothing  about  ? 

If  the  company  did  not  know  the  danger  or  its  extent,  how  could 
it  possibly  know  what  margin  of  safety  it  was  necessary  to  provide  ? 
It  could,  under  such  circumstances,  have  no  knowledge  of  what  it 
was  reasonably  requisite  to  provide  against.  It  seems  to  me  that  the 
learned  justice  loses  sight  of  the  principle  that  one  is  only  bound  to 
provide  against  a  known  or  reasonably  to  be  apprehended  danger ; 
his  reasoning  seems,  however,  to  lead  to  the  reverse  of  that. 
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But  assuming,  as  is  stated  in  the  opinion,  that  "  the  company  knew 
that  it  did  not  know  what  was  actually  requisite,"  and  that  it  was 
its  duty  ''to  make  reasonable  provision  against  the  unknown." 
Before  any  question  can  be  submitted  to  the  jury  upon  that  ques- 
tion, there  first  conies  the  question  of  law  to  be  determined  by  the 
court  as  to  whether  there  is  sufficient  evidence  of  a  neglect  of  duty 
in  that  respect  to  submit  to  them  for  their  consideration. 

And  in  determining  that  question  we  must,  I  think,  a  little  more 
fully  consider  the  defendant's  duty  and  the  manner  in  which  it  may 
be  discharged,  than  is  considered  in  the  prevailing  opinion.  If,  as 
stated  in  that  opinion,  the  defendant  did  not  know  what  was  requisite 
to  insure  safety,  and  "  knew  that  it  did  not  know,"  then  it  seems  to 
me  that  if  it  turned  the  planning  and  doing  of  the  work  over  to 
those  who,  by  their  special  training  and  business,  and  reputation  in 
such  business,  it  would  be  reasonably  presumed  would  be  competent 
to  determine  what  was  necessary,  and  do  it,  the  company  would  be 
doing  what  was  reasonable  and  prudent. 

What  more  could  the  defendant  do  to  insure  the  safety  of  its 
employee  than  to  place  the  planning  and  construction  of  the  struc- 
ture in  which  he  was  to  work  in  the  hands  "  of  experts  in  civil 
engineering  and  bridge  construction"  of  high  reputation  and 
standing  ? 

The  work  to  be  done  called  for  knowledge  and  ability  of  a  kind 
possessed  by  civil  engineers,  and  for  the  experience  acquired  in  the 
building  of  bridges  and  similar  structures.  If,  without  knowledge 
of  what  was  necessary,  it  had  proceeded  to  the  planning  of  tlie 
structures  itself,  or  had  employed  men  of  known  incompetency, 
or  men  of  whose  competency  nothing  was  known,  and  of  no  repu- 
tation, and  whose  incompetency  had  been  demonstrated  by  the 
structure  in  question,  it  would,  under  the  law,  as  I  understand  it, 
have  been  justly  chargeable  with  a  neglect  of  duty. 

But  when  a  person  or  corporation  in  the  course  of  his  or  its  busi- 
ness finds  it  necessary,  proper  or  convenient  to  construct  or  employ 
a  device,  whether  new  or  old,  and  the  planning  or  manufacture  of 
such  device  is  not  a  part  of  his  or  its  business,  and  it  employs  others 
whose  special  knowledge,  business  and  training  presumably  fit  thera 
for  the  planning  and  construction  of  such  device,  and  who  have  a 
good  reputation  in  their  calling  and  business,  it  seems  to  me  that 
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such  person  or  corporation  has  fully  discharged  its  duty,  and  the 
principles  of  the  law  of  negligence  and  the  adjudicated  cases  I 
think  justify  that  conclusion. 

Let  us  consider  such  principles  and  a  few  of  the  cases. 

To  sustain  a  judgment  against  the  defendant  it  must  be  shown 
that  the  defendant  negligently  did  something  that  it  ought  not  to 
liave  done,  or  negligently  omitted  to  do  something  that  it  ought  to 
have  done,  which  act  or  omission  to  act  caused  or  contributed  to 
the  plaintiff's  injury. 

I  do  not  think  it  makes  any  difference  whether  we  regard  the 
bridge  and  tower  which  blew  down  as  a  place  in  which  to  work,  or 
like  a  scaffold  or  staging,  an  appliance  with  which  to  work ;  in  the 
aspect  which  this  case  presents,  tlie  duty  of  the  defendant  is  prac- 
tically the  same,  whichever  we  regard  it. 

Whether  furnishing  a  place  in  which,  or  tools  or  appliances  with 
which,  to  work,  the  employer's  or  master's  duty  is  substantially  the 
same,  and  it  is  not  an  absolute  one. 

"  The  master  does  not  guarantee  the  safety  of  his  servants.  He 
is  not  bound  to  furnish  them  an  absolutely  safe  place  to  work  in^ 
but  is  bound  simply  to  use  reasonable  care  and  prudence  in  provid- 
ing such  a  place.  He  is  not  bound  to  furnish  the  best-known  appli- 
ances, but  only  such  as  are  reasonably  fit  and  safe.  He  satisfies  the 
requirements  of  the  law  if,  in  the  selection  of  machinery  and  appli- 
ances, he  uses  that  degree  of  care  which  a  man  of  ordinary  pru- 
dence would  use,  having  regard  to  his  own  safety,  if  he  were  sup- 
plying them  for  his  own  personal  use.  It  is  culpable  negligence 
which  makes  the  master  liable,  not  a  mere  error  of  judgment." 
{ITarley  v.  B,  C,  M.  Co.,  142  K  Y.  31.) 

"  The  law  does  not  require  him  to  guaranty  the  prudence,  skill 
or  fidelity  of  those  from  whom  he  obtains  his  tools  or  machinery,  or 
the  strength  or  fitness  of  the  materials  they  make  use  of.  If  he 
employs  such  reasonable  care  and  pi-udence  in  selecting  or  ordering 
what  he  requires  in  his  business,  such  as  every  prudent  man  is 
expected  to  employ  in  providing  himself  with  the  conveniences  of 
his  occupation,  this  is  all  that  can  be  required  of  him."  (Cooley 
Torts  [1st  ed.],  567.) 

The  duty  of  the  master  to  furnish  safe,  suitable  and  sound  tools^ 
machinery  and  appliances  for  the  use  of  the  servant  in  the  perform- 
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ance  of  his  work,  and  to  keep  them  in  repair,  is  not  an  absolute  one 
and  is  satisfied  by  tlie  exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  master  in  the  manufacture,  selection  and  repair  of 
such  appliances.     {Probst  v.  Delamater^  100  N.  Y.  266.) 

When  a  place  in  which  the  employee  is  to  work  has  to  be  con- 
structed for  that  purpose,  the  duty  of  the  employer  is  likened  to  his 
duty  in  furnishing  tools  and  machinery  or  appliances,  and  that,  as  we 
have  seen,  is  not  an  absolute  one. 

The  duty  that  he  owes  is  not  always  best  fulfilled  by  manufactur- 
ing such  tools,  machinery  or  appliances,  or  constructing  and  erect- 
ing such  structures  himself ;  sometimes  to  do  so  would  be  a  mani- 
festation of  the  lack  of  ordinary  prudence ;  indeed,  would  be  an 
exhibition  of  gross  negligence  ;  particularly  where  such  construction 
or  manufacture  requires  skill  or  the  application  of  scientific  knowl- 
edge, and  the  employer  possesses  neither ;  in  such  case  he  must 
employ,  or  contract  with,  some  one  who  does  possess,  or  whom  he 
has  good  and  sufiicient  reason  to  believe  possesses,  the  requisite  skill 
and  knowledge. 

And  while  a  great  corporation  like  the  defendant  has  facilities, 
through  its  own  regular  employees,  of  manufacturing  or  construct- 
ing many  of  its  own  tools,  machines,  appliances  and  structures  that 
a  natural  person  does  not  possess,  yet  there  are  limitations  upon  its 
facilities,  and  it  is  not  to  be  expected  that  it  will  make,  manufacture 
or  construct  everything  needed  by  it  in  the  conduct  of  its  business ; 
and  like  individuals  it  may,  under  certain  limitations,  purchase  tools 
and  appliances,  or  contmct  for  the  construction  of  machinery  or 
structures  needed  by  it. 

And  when  tools  or  necessary  manufactured  articles  are  purchased 
from  reputable  dealers  or  manufacturers,  and  an  accident  happens 
through  some  defect  in  them,  which  the  purchaser  neither  knew  nor 
should  have  known,  such  purchaser  is  not  responsible  for  the  result- 
ing injury. 

The  case  of  Doyle  v.  White  (9  App.  Div.  521)  was  one  where  the 
plaintiff  was  working  at  the  top  of  a  high  pole ;  a  wire  extended 
from  this  pole  to  another  pole ;  the  wire  was  drawn  tight  so  that  the 
tops  of  the  poles  were  drawn  toward  each  other ;  the  wire  was 
attached  to  eyebolts  ;  one  of  the  eyebolts  broke,  causing  a  jarring  of 
the  pole,  which  threw  the  plaintiff  to  the  sidewalk.     The  eyebolt 
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had  been  purchased  from  a  reputable  firm  ;  it  had  no  defect  which 
could  be  detected  by  an  external  examination,  but  it  had  been 
welded  together  and  parted  at  the  place  of  welding.  The  court 
said  •  "  It  appearing  that  the  defect  in  the  bolt  was  one  which  could 
not  be  detected  upon  an  external  examination,  the  defendant  was 
shown  to  have  done  all  that  the  rules  of  law  required  him  to  do." 

While  a  master  or  employer  may  not  shirk  his  responsibility  by 
employing  or  contracting  with  others  to  do  that  which  he  ought  to 
do  himself,  yet  when  such  thing  is  something  which  requires  special 
skill  or  knowledge,  or  is  the  subject  of  a  separate  trade,  pursuit, 
business,  profession  or  employment,  he  may  properly  make  an  inde- 
pendent contract  for  the  doing  of  such  thing,  and  if  he  makes  his 
contract  with  those  whom  he  has  good  and  sufficient  reasons  to  believe 
possess  the  necessary  qualifications  to  properly  fulfill  it,  he  is  not 
responsible  for  any  injury  resulting  from  their  negligence  to'  his 
emploj^ees  or  servants. 

Where  the  negligence  which  causes  the  injury  is  the  negligence 
of  an  independent  contractor,  the  person  employing  such  contractor 
is  not  responsible  for  his  negligence.  {lioemer  v.  Striker,  142  N. 
T.  134.     See,  also.  Berg  v.  Parsons,  156  id.  109.) 

Of  course  this  general  rule  last  quoted  is  subject  to  qualifications ; 
the  employer  or  master  cannot  relieve  himself  by  employing  or 
contracting  with  known  incompetent  persons,  but  when  such  con- 
tract is  with  those  whose  known  and  peculiar  business  it  is  to  do 
such  work,  or  reputed  to  be  skilled  in  that  particular  calling,  then 
such  general  rule  applies  in  its  full  force. 

The  case  of  Butler  v.  Townsend  (126  N.  Y.  105)  was  a  case 
where  the  plaintiff's  intestate  had  been  injured  by  the  fall  of  the 
staging  upon  which  he  was  at  work  caulking  a  vessel.  The 
staging  had  been  erected  under  a  contract  with  an  independent 
gang  of  men  known  as  lumpers,  whose  business  it  was  to  erect 
staging  upon  which  the  caulkers  worked,  and  it  was  held  that  the 
defendant  was  not  responsible ;  that  a  master  who  places  his  serv- 
ants upon  a  scaffold,  for  the  construction  of  which  lie  had  contracted 
with  a  skillful  and  experienced  builder,  is  not  liable  for  any  injury 
resulting  from  negligence  in  its  construction ;  that  he  is  at  liberty  to 
accept  it  without  inspection. 

App.  Div.— Vol.  XXXVII.        12 
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The  case  of  Devlin  v.  Smith  (89  N.  Y.  470)  was  one  where 
the  plaintiff  was  injured  by  reason  of  a  defective  scaifold.  The 
defendant  Smith  had  made  a  contract  to  paint  the  interior  dome 
of  a  court  house,  and  the  plaintiflE's  intestate  was  a  workman 
employed  by  him  upon  that  work  ;  Smith  did  not  undertake  to  build 
the  scaffold  himself,  or  by  means  of  the  services  of  workmen  under 
his  direction,  but  made  a  contract  with  the  defendant  Stevenson  to 
erect  the  structure  for  a  gross  sum,  and  the  work  was  done  under 
that  contract  by  Stevenson,  who  employed  his  own  workmen  and 
superintended  the  job  himself.  Mr.  Stevenson  had  been  known  to 
Smith  as  a  scaffold  builder  for  many  years.  His  experience  had 
been  very  large,  and  Smith  had  employed  him  before.  There  was 
no  evidence  upon  which  to  base  any  allegation  of  incompetency  on  the 
part  of  Stevenson,  nor  any  charge  of  negligence  on  the  part  of  Smith 
in  selecting  him  as  contractor,  nor  was  there  any  evidence  to  show 
that  Smith  knew,  or  had  reason  to  know,  of  any  defect  in  the  scaffold. 

Upon  the  trial  the  complaint  was  dismissed,  and  upon  appeal  the 
judgment  was  affirmed  as  to  the  defendant  Smith,  and  reversed  and 
a  new  trial  ordered  as  to  the  defendant  Stevenson,  the  court  hold- 
ing that  Smith  was  not  liable  ;  that  there  was  no  negligence  shown 
on  his  part,  saying  :  "  It  may  be  that  if  Smith  had  undertaken  to 
erect  the  scaffold  through  agents,  or  workmen  acting  under  his 
direction,  he  would  have  been  liable  for  negligence  on  their  part  in 
doing  the  work,  provided  that  in  doing  it  they  were  not  fellow- 
servants  of  the  party  injured.  But  in  this  case  he  did  not  so  under- 
take. Stevenson  was  not  the  agent  or  servant  of  Smith,  but  an 
independent  contractor,  for  whose  acts  or  omissions  Smith  was  not 
liable.  *  *  *  Smith  received  the  scaffold  from  him  as  a  com- 
pleted work,  and  we  do  not  think  that  it  was  negligence  to  rely  upon 
its  sufficiency  and  permit  his  employees  to  go  upon  it  for  the  pur- 
pose of  performing  their  work.  Stevenson  was,  as  appears  from 
the  evidence,  much  more  competent  than  Smith  to  judge  of  its  suf- 
ficiency. He  had  undertaken  to  construct  a  first-class  scaffold,  and 
had  delivered  it  to  Smith  in  performance  of  this  contract,  and  we 
do  not  think  that  Smith  is  chargeable  with  negligence  for  accepting 
it  without  further  examination." 

The  structure  in  question  here  presents  many  of  the  features  of  a 
bridge.     Its  strength  and  power  of  resistance  to  the  wind  present 
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much  the  same  problems  that  are  proaented  in  the  construction  of  a 
bridge,  whose  solution  requires  a  considerable,  indeed,  so  far  as  I 
can  gather  from  the  case,  a  high  degree  of  scientific  knowledge. 
Its  construction  and  erection  is  peculiarly  a  work  in  which  an 
employer  or  master  is  at  liberty,  within  his  duty,  if,  indeed,  he  does 
not  so  best  discharge  it,  to  enter  into  a  contract  with  proper  persons 
for  its  doing. 

We  need  not  enter  into  an  examination  here  as  to  the  duty  of  a 
master  as  to  a  completed  structure  to  be  thereafter  used  or  occupied 
by  an  employee  or  servant  as  to  whether  it  has  been  properly  put 
together,  made  of  proper  materials  and  kept  in  proper  condition ;  no 
contention  is  made  in  this  case  as  to  any  of  those  things ;  the  objec- 
tion made  is  that  the  plan  of  the  structure  was  faulty.  The  plan 
was  not  made  by  the  defendant,  but  was  the  work  of  the  Hilton 
Bridge  Company,  as  well  as  the  work  of  construction  and  erection. 

In  the  case  of  Burke  v.  Ireland  (26  App.  Div.  487)  the  employee 
of  a  contractor  was  injured  by  the  collapse  of  a  building  in  course  of 
erection.  The  defendant  had  employed  an  architect  to  prepare  the 
plans  and  specifications,  and  the  building  was  being  erected  pursuant 
to  such  plans  and  specifications.  On  the  trial  evidence  was  given 
tending  to  show  that  the  plans  and  specifications  were  defective,  and 
that  a  building  erected  in  accordance  with  them  would  not  be  rea- 
sonably safe,  and  the  court  said :  "  We  think  that  in  such  case,  where 
an  owner  employs  a  competent  and  skillful  architect  to  design  the 
building,  he  is  not  responsible  to  the  employees  of  contractors  who 
agree  to  construct  tlie  building,  according  to  such  design,  for  faults 
or  defects  in  the  design  of  which  he  neither  knew  nor  should  have 
known.  Of  course,  to  relieve  the  owner  from  liability,  it  must 
appear  that  he  fairly  committed  the  subject-matter  to  the  architect, 
and  that  the  deficiencies  or  defects  of  the  design  did  not  proceed 
from  his  interference  or  direction." 

While  m  this  case  the  plan  of  the  structure  was  submitted  to  the 
defendant's  engineer,  and  he  suggested  an  addition  intended  to 
increase  the  stability  of  the  structure,  which  suggestion  was  adopted 
by  the  Hilton  Bridge  Company,  still  it  was  the  design  and  plan  of 
the  Hilton  Bridge  Company,  and  its  submission  to  the  defendant'* 
engineer  was  in  the  same  way  that  an  architect  submits  his  plans  to* 
one  proposing  to  build. 
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In  Devlin  v.  Smith  {supra}  it  was  said,  "  Personal  negligence  is 
the  gist  of  the  action."     (P.  476.) 

That  applies  as  well  to  corporations  as  to  natnral  persons.  In  the 
<;ase  of  corporations  it  is  the  personal  negligence  of  those  charged 
with  the  management  of  its  aflfairs  who  do  that  for  the  corporation 
which  a  natnral  person  does  or  should  do  for  himself.  The  defend- 
ant did  not  make  the  plan  of  the  signal  station  itself ;  there  is,  and 
from  the  evidence  there  can  be,  no  claim  that  the  defects  complained 
of  proceeded  from  its  interference  or  direction.  It  employed  a 
company  that  was  engaged  in  bnsiness  of  a  like  character  to  that  of 
bnilding  such  structures;  its  president,  who  actually  made  the  plans, 
was  a  civil  engineer  of  high  repute  and  large  experience ;  the  whole 
matter  was  fairly  committed  to  him  and  the  company  of  which  he 
was  president.  It  seems  to  me,  therefore,  that  it  did  what  an  ordi- 
narily prudent  man,  having  a  due  regard  for  his  own  safety  and 
intending  to  personally  occupy  the  structure  might  well  have  done, 
and  it  is  not,  therefore,  chargeable  with  negligence.  Having  reached 
that  conclusion  it  is  unnecessary  to  consider  the  question  of  damages. 

The  order  setting  aside  the  verdict  and  for  a  new  trial  should, 
however,  have  provided  for  the  payment  of  costs  by  the  defendant, 
and  should  be  so  modified,  and  as  modified  affirmed,  without  costs 
of  this  appeal  to  either  party. 

Order  affirmed,  with  costs  to  abide  the  event,  unless  the  plaintiff 
stipulates  within  twenty  days  to  reduce  the  verdict  to  $15,000 ;  in 
which  case  the  order  is  reversed,  and  the  verdict  is  reduced  to 
$15,000,  and  judgment  for  that  amount  directed  thereon,  with  costs 
below,  but  not  of  this  appeal. 
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Jennie  A.  Batty,  as  Administratrix,  etc.,  of  William  H.  Batty^ 
Deceased,  Bespondent,  v.  Niagara  Falls  Hydraulio  Power 
AND  Manufacturing  Company,  Appellant. 

Neghsenee  —  duty  cf  the  court  to  state  what  act  or  omienon  of  the  dtfendant  toae 
claimed  to  constitute  negligence. 

In  an  action  brought  to  recover  damages  for  the  death  of  a  carpenter  employed 
by  the  defendant,  who,  while  at  work  on  a  trench  which  had  been  cut  in  the 
side  of  a  precipitous  bank  (to  accommodate  a  supply  pipe  running  from  the 
top  of  the  bank  to  the  defendant's  power  house  l)elow),  and  had  been  blasted 
out  during  the  preceding  winter,  was  killed  by  the  fall  upon  him  of  a  mass  of 
earth  and  stones  from  the  sides  of  the  trench,  from  which  like  material, 
loosened  by  the  frost,  had  fallen  earlier  in  the  season,  the  defendant,  where  the 
complaint  does  not  allege  any  specific  duty  or  negligence  of  the  defendant,  other 
than  the  duty  of  providing  a  safe  place.  "  so  far  as  that  could  be  done  by  the 
exercise  of  reasonable  care."  is  entitled  to  have  the  court  inform  the  jury  what 
act  had  been  done  or  omitted  by  the  defendant  which,  in  the  eye  of  the  law, 
constituted  negligence,  and  to  a  charge  in  that  respect  definite  and  specific. 

Appeal  by  the  defendant,  the  Niagara  Falls  Hydraulic  Power 
and  Manufacturing  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
tlie  county  of  Niagara  on  the  16th  day  of  February,  1898,  upon  the 
verdict  of  a  jury  for  $4,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  15th  day  of  February,  1898,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Also  an  appeal  by  the  defendant  from  an  order  made  at  the  Erie 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Niagara  on  the  13th  day  of  April,  1898,  denying  the  defendant's 
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motion  to  amend  the  judgment  by  striking  therefrom  the  amount 
inserted  in  said  judgment  as  interest  which  was  added  to  the  verdict 
recovered  in  the  action. 

The  action  was  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  caused  bj^  the  alleged  negligence 
of  the  defendant. 

Plaintiff's  intestate,  on  the  13th  of  April,  1896,  was  in  the  employ 
of  the  defendant  as  a  carpenter.  In  the  complaint  it  is  alleged  that 
on  that  day  the  intestate  was  in  the  employ  of  the  defendant,  and  that 
"  the  said  defendant  carelessly  and  negligently  failed  and  omitted  to 
perform  the  duties  aforesaid  which  it  owed  unto  the  said  William 
H.  Batty,  and  in  consequence  of  its  carelessness  and  negligence  in 
that  behalf,  a  mass  of  earth  and  stone  fell  upon  and  caused  the  death 
of  the  said  William  H.  Batty,  while  he  was  engaged  in  construct- 
ing a  platform  and  scaffold  which  he  was  directed  to  construct  by 
the  said  defendant,  and  that  the  death  of  said  William  H.  Batty  was 
then  and  there  caused  solely  by  and  through  the  carelessness  and 
negligence  of  the  said  defendant." 

The  complaint  alleges  no  specific  duty  —  no  specific  act  of  negli- 
gence of  the  defendant  or  omission  of  the  defendant,  other  than 
**  the  duty  of  providing  a  reasonably  safe  place  *  *  *  so  far  as 
that  could  be  done  by  the  exercise  of  reasonable  care." 

The  defendant  owns  a  canal,  the  water  of  which  is  used  for  develop- 
ing power  for  manufacturing  and  mechanical  purposes  at  the  city  of 
Niagara  Falls.  Niagara  river  below  the  falls  runs  through  a  deep 
gorge,  with  high  banks  on  either  side,  and  near  the  top  of  the 
American  bank  is  the  so-called  canal  basin  of  the  defendant,  from 
which  for  many  years  water  has  flown  through  many  flumes  over 
the  bank  down  into  the  river,  running  the  wheels  of  many  mills  and 
factories  located  on  the  edge  of  the  high  bank.  The  distance  from 
the  water's  edge  of  the  Niagara  river  below  the  falls  to  the  top  of 
the  high  bank  is  somewhat  over  200  feet.  From  the  top  of  the 
high  bank,  for  about  100  feet  down,  the  bank  is  almost  perpendicu- 
lar, and  from  that  point  it  runs  off  at  an  angle  of  about  thirty-eight 
degrees  to  the  west  towards  the  water's  edge,  rising  from  the  water's 
edge  about  125  feet  in  height  in  a  horizontal  distance  of  about  160 
feet.  The  defendant  was  attempting  to  level  off  a  sufficiently  large 
plat  of  ground  upon  which  to  construct  a  building,  and  it  conceived 
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the  idea  of  constructing  a  power  house  for  the  development  of 
electrical  power  on  this  slope,  immediately  north  of  the  pulp  mill 
of  the  Cliflf  Paper  Company.  The  power  house  was  60  feet  in 
length,  running  north  and  south.  For  the  purpose  of  supplying 
the  current  of  water  to  the  wheels  of  the  power  house  a  penstock, 
being  a  cylinder  or  pipe  about  8  feet  in  diameter,  made  of  iron, 
ran  from  the  top  of  the  high  bank  down  along  the  face  of  the  cliff 
for  about  100  feet  to  the  highest  point  of  the  slope ;  thence  from 
the  top  of  the  slope  or  angle  the  penstock  was  laid  in  a  trench, 
which  was  dug  out  from  the  top  of  the  slope  to  near  the  floor  of 
the  power  house.  This  trench  was  dug  through  the  refuse  material 
consisting  of  stones  and  earth.  The  trench  was  about  30  feet  in 
depth  in  the  form  of  a  square  with  irregular  and  jagged  edges  and 
sides.  It  was  about  40  feet  long  and  about  12  feet  wide.  Vari- 
ous ledges  of  rock  were  encountered  in  the  trench  which  were 
leveled  oflf  in  steps  called  "  benches."  The  intestate  had  been  in  the 
employ  of  the  defendant  for  about  a  year,  being  a  carpenter,  but 
doing  whatever  work  he  was  directed  to  do.  During  the  winter 
of  1805-1896  the  trench  in  which  the  penstock  was  to  be  placed  was 
blasted  out,  and  when  the  spring  came  the  frost  coming  out  of  the 
ground  had  a  tendency  to  loosen  earth  and  rock  from  the  slope  at 
the  edge  of  the  trench.  This  loose  material  would  sometimes  fall 
down  on  the  men  working  upon  the  power  house  below.  One 
witness  testifled  that  "  Mr.  Batty  had  gone  up  to  put  in  some 
boards  on  the  north  side  of  the  cut  made  for  the  penstock.  He 
went  up  to  that  place  in  the  scale  box  of  the  derrick.  The  der- 
rick hoisted  him  around  to  the  place  where  he  was  to  put  up 
the  boards.  *  *  *  To  get  at  the  point  where  the  work  of 
putting  up  these  boards  was  to  be  done  a  man  could  have  got 
into  the  scale  box  at  the  top  of  the  high  bank  and  be  let  down. 
That  is  to  say,  the  scale  box  in  which  tlie  men  worked  and  stood 
when  they  were  doing  this  work  could  have  been  brought  to  the 
top  of  the  high  bank  and  the  men  let  down  in  the  box  to  any 
point  they  want  to  do  their  work  within  the  reach  of  the  boom. 
There  was  no  necessity  for  getting  in  the  box  down  below  only  to 
get  the  lumber  and  their  stuflf  into  it." 

Another  witness  testified  :  "  Mr.  Batty  got  out  of  the  box  and  went 
after  the  crowbar.     *     *     *     That  is  when  the  accident  happened. 
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When  he  was  coming  back  with  the  crowbar  getting  into  the  box 
again.  It  was  more  dirt  than  rock  that  fell.  There  was  only  one 
stone  I  saw  in  amongst  it.  It  was  not  a  very  large  stone.  It  fell 
from  the  slope  where  I  wanted  them  to  clean,  the  pla<5e  where  they 
were  going  up  to  clean,  and  exactly  opposite  where  they  had  cleaned 
in  the  forenoon  on  the  other  side  of  the  cut," 

Morris  Cohn^  Jr.^  for  the  appellant. 

George  W,  Cothran^  for  the  respondent. 

Hardin,  P.  J.  \ 

The  defendant  had  the  right  to  build  upon  this  slope  of  the  high 
bank  of  the  Niagara  river  and  to  utilize  the  otherwise  worthless 
piece  of  land.  It  had  tlje  right  to  construct  the  penstock  from  the 
top  of  the  high  bank  to  the  floor  of  its  power  house  and  to  excavate 
through  the  loose  materials  on  the  slope  a  trench  from  the  surface 
of  the  slope  to  the  solid  rock  wide  enough  and  deep  enough  to  place 
a  suitable  penstock  therein. 

In  the  course  of  the  body  of  the  charge  the  learned  trial  judge 
said :  "  The  counsel  for  the  defendant  in  his  address  to  yon  stated 
that  he  did  not  know  just  what  specific  duty  the  court  would  call 
your  attention  to  as  incumbent  upon  this  defendant  to  perform.  I  do 
not  call  your  attention  to  any  specific  duty,  gentlemen.  I  do  not  say 
that  there  was  any  specific  obligation  imposed  upon  this  defendant.'^ 

After  the  body  of  the  charge  was  delivered  the  learned  counsel 
for  the  appellant  made  the  following  request :  "  I  ask  the  court  to 
charge  the  jury  that  there  must  be  some  specific  duty  and  a  viola- 
tion or  neglect  of  it  on  the  part  of  the  defendant,  and  the  jury 
must  find  such  a  specific  duty  and  a  violation  or  neglect  of  it  before 
the  defendant  can  be  charged  with  negligence." 

The  request  was  denied  and  an  exception  was  taken. 

Following  that  the  further  request  was  made  to  the  court  "  to 
charge  the  jury  that  there  is  no  evidence  of  any  specific  fact  whereby 
negligence  can  be  charged  against  the  defendant."  The  request  was- 
denied  and  an  exception  v^as  taken. 

The  charge  as  delivered  was  not  definite,  certain  and  specific  so  as 
to  inform  the  jury  what  act  had  been  performed  by  the  defendant  or 
what  omission  had  been  made  by  the  defendant  which  was,  in  the 
eye  of  the  law,  negligent.     When  the  trial  judge  refused  the  requests- 
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made  to  make  a  definite  and  specific  charge  of  the  act  which  was 
negligent  on  the  part  of  the  defendant,  we  think  it  committed  an 
error.  He  left  the  jury  to  surmise  or  guess  upon  the  whole  evidence 
that  the  defendant  had  been  guilty  without  being  required  to  find 
any  specific  act  of  negligence  or  omission. 

In  Sannon  v.  The  Washington  cfe  Georgetovm  B.  E,  Co,  (18 
D.  C.  265 ;  S.  C,  2  Am.  Neg.  Cas.  302)  it  was  said  that  an  instruc- 
tion which  leaves  the  question  of  negligence  to  the  jury  without  any 
guidance,  or  giving  them  any  rule  for  determining  it,  is  erroneous 
and  should  not  be  granted. 

In  HarUy  v.  Buffalo  Car  Mfg.  Co.  (142  N.  Y.  31)  it  was  said : 
"  The  master  does  not  guarantee  the  safety  of  his  servants.  He  is 
not  bound  to  furnish  them  an  absolutely  safe  place  to  work  in,  but 
is  bound  simply  to  use  reasonable  care  and  prudence  in  providing 
such  a  place.  *  *  *  It  is  culpable  negligence  which  makes  the 
master  liable,  not  a  mere  error  of  judgment." 

In  the  course  of  the  opinion  delivered  in  Perry  v.  Rogers 
(157  N.  Y.  251)  it  was  said  :  "  The  law  is  reasonable  and  does  not 
require  impossibilities,  and  work  along  any  part  of  the  face  of  this 
precipice  of  one  hundi'ed  feet  in  height  could  not,  in  the  very  nature 
of  things,  be  in  a  safe  place."  The  intestate  had  been  in  and  about 
the  work  a  sufficient  length  of  time  to  become  conscious  of  all  the 
dangers  incident  to  the  work  that  was  being  carried  on. 

We  think  the  instruction  was  too  vague  and  the  refusal  to  make 
it  definite  and  certain  was  error,  and  that  the  exceptions  to  which 
we  have  refeiTed  present  error  requiring  us  to  order  a  new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Same  v.  Same. 

Inasmuch  as  we  have  reversed  the  judgment  entered  upon  the 
verdict,  it  is  not  necessary  at  this  time  to  pass  upon  the  question 
raised  in  respect  to  the  interest  allowed  thereon,  and  the  order  in 
respect  to  the  interest  is,  therefore,  set  aside. 

All  concurred. 

Order  relating  to  the  interest  set  aside,  without  costs  to  either  party. 
App.  Div.— Vol.  XXXVII.        13 
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64  428  Negligence— foUl  of  a  derrick  as  a  result  of  the  breaking  of  a  cable —  the  mcuter  is 

not  liable  for  the  manner  in  which  material  supplied  by  him  is  used. 

The  manner  in  which  workmen,  engaged  in  erecting  a  derrick  intended  to  be 
employed  in  prosecuting  the  master's  work,  use  materials  selected  by  their 
foreman  from  among  those  supplied  by  the  master,  is  a  detail  of  the  work,  and 
in  an  action  against  the  master  by  one  of  his  employees  who  is  injured  as  a 
result  of  the  fall  of  the  derrick,  consequent  upon  the  breaking  of  a  cable  so 
selected,  the  jury  should  be  charged  that  if  the  cable  was  reasonably  proper 
for  the  work,  and  broke  because  of  the  manner  in  which  it  was  used  by  the 
men  who  erected  the  derrick,  the  master  is  not  liable. 

Appeal  by  the  defendants,  Valentine  F.  Whitmore  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Monroe  Trial 
Term  and  entered  in  the  oflBee  of  the  clerk  of  the  county  of  Monroe 
on  the  20th  day  of  April,  1898,  denying  the  defendants'  motion  for 
a  new  trial  made  upon  the  minutes,  the  jury  having  rendered  a 
Terdict  in  favor  of  the  plaintiff  for  $6,000. 

Plaintiff's  complaint  alleges  that  the  defendants  Whitmore,  Rau- 
ber  &  Vicinus,  were  contractors  and  builders,  and  that  on  the  22d 
of  December,  1896,  they  were  engaged  as  such  contractors  in  enlarg- 
ing the  Erie  canal  and  its  banks  at  or  near  the  village  of  Carters- 
ville  in  the  county  of  Monroe,  and  that  on  that  day  this  plaintiff 
was  employed  by  the  defendants  as  a  common  laborer ;  and  it  is 
averred  that  the  plaintiff  "  without  any  fault  or  negligence  on  his 
part,  and  solely  by  reason  of  the  negligence  of  the  defendants,  as 
hereinafter  set  forth,  the  large  stationary  derrick,  used  by  the 
defendants  for  lifting  and  shifting  heavy  timbers,  stones  and  loads  of 
earth  and  other  materials  in  said  work,  suddenly  collapsed,  and  a 
portion  thereof  fell  upon  this  plaintiff."  The  plaintiff  further 
alleges :  "  That  said  large  stationary  derrick  was  an  improper  and 
inadequate  instrument  for  performing  the  work  for  which  it  was 
utilized  by  said  defendants  upon  the  said  22d  day  of  December, 
1896.  That  the  same  had  been  defectively  and  negligently  con- 
structed, erected  and  maintained  by  the  said  defendants,  and  that 
the  materials  of  which  the  same  was  constructed  were  insufficient 
and  improper  for  the  construction  of  such  an  instrument  as  said 
derrick.     That  the  defendants  had  carelessly  and  negligently  failed 
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and  neglected  to  maintain  said  derrick  in  a  safe  condition,  and  that 
the  said  defendants  had  neglected  and  wrongfully  suffered  and  per- 
mitted the  said  derrick  to  become  defective.  That  by  reason 
thereof  said  derrick  collapsed,  thereby  causing  the  injuries  to  this 
plaintiff."  It  is  alleged  that  the  defendants  knew  of  the  inadequacy 
of  the  instrument  and  of  its  improper  and  inadequate  construction 
and  of  its  defects. 

The  general  allegations  mentioned  from  the  complaint  were 
repeated  in  a  bill  of  particulars  furnished  by  the  plaintiff,  and  in 
the  bill  of  particulars  it  was  stated  that  the  derrick  was  constructed 
upon  the  work  at  Pittsford,  as  set  forth  in  the  complaint,  "  old, 
weak,  defective,  rotten,  worn  and  spliced,  many  of  the  strands 
thereof  having  been  already  broken."  It  is  also  averred  that  the 
"  ropes,  stays  or  cables  used  by  the  plaintiff  in  fixing  the  mast  and 
other  parts  of  said  derrick  in  position,  at  the  time  when  said  der- 
rick was  constructed  *  *  ^  was  insuflScient."  And  it  is  also 
stated  that  the  "  entire  derrick  so  constructed,  as  alleged  in  the 
complaint,  was  a  defective  instrument  or  appliance  in  that  it  was 
inadequate  in  size,  and  the  parts  thereof  were  not  in  proper  propor- 
tion to  carry  the  heavy  weights  and  loads  which  said  derrick  was 
constructed  to  lift  and  carry,  in  that  sufficient  ropes,  stays  or  cables, 
both  as  to  number  and  size,  were  not  furnished  by  the  defendants 
and  actually  put  into  and  made  a  part  of  the  construction  of  said 
derrick,  and  in  that  the  boom  of  said  derrick  was  too  heavy  and  too 
long  as  compared  with  other  portions  thereof." 

Joseph  W,  Taylor^  for  the  appellants. 

George  H,  Harris^  for  the  respondent. 

Hakdin,  p.  J. : 

According  to  the  evidence  the  defendants'  principal  office  was  at 
Rochester,  some  nine  miles  from  the  place  where  they  were  engaged 
in  carrying  on  the  contract  for  the  enlargement  of  the  canal.  They 
directed  their  men  to  select  suitable  materials  from  their  depot  in 
Rochester,  and  to  remove  them  to  the  works  and  to  erect  a  derrick 
for  the  purpose  of  carrying  forward  the  work  of  enlargement  of  the 
canal.  The  defendants  had  a  foreman,  and  he  had  charge  of  some 
men  in  the  erection  of  the  derrick.  The  mast  of  the  derrick  was 
anchored  at  its  base  by  means  of  an  iron  pin  set  into  a  socket,  and 
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it  was  held  in  an  upright  position  by  guy  lines  or  wire  ropes  or 
cables  running  from  its  top  in  different  directions  to  different 
anchorages.  One  of  the  guy  lines  was  anchored  to  a  tree  and  was 
spliced  a  few  feet  from  the  tree  —  some  of  the  witnesses  say  live  feet 
from  the  tree,  some  say  fifteen  feet  from  the  tree  —  and  the  ends 
were  fastened  together  by  means  of  clamps.  When  tlie  line  which 
extended  eastwardly,  and  was  fastened  to  a  tree,  broke,  the  derrick 
fell  and  as  it  fell  it  struck  and  injured  the  plaintiff.  At  the  time 
of  the  fall  the  derrick  had  been  in  position  and  operation  some  three 
or  four  weeks,  having  been  erected  by  the  defendants'  employees 
under  the  direction  of  their  foreman,  Sampson.  Of  the  cables  car- 
ried from  the  city  of  Rochester  out  to  the  works,  some  of  them 
were  new,  and  some  of  them  had  been  used  before,  and  several 
more  cables  were  carried  out  than  were  actually  used  in  the  erection 
of  the  derrick.  Sampson  determined  the  number  of  guys  to  be  used, 
and  selected  such  as  he  regarded  necessary  from  those  that  were 
carried  to  the  works,  and  erected  the  principal  derrick,  and  near  to 
it  a  smaller  one.  The  lines  that  were  used  had  been  in  use  on  prior 
occasions,  and  were  somewhat  frayed  and  worn  by  use.  Plaintiff's 
witnesses  say  there  were  four  guy  lines,  and  the  defendants'  wit- 
nesses seem  to  indicate  there  were  five.  It  is  stated  by  one  wit- 
ness that  there  was  about  365  feet  of  new  cable  there  at  the  time, 
and  that  it  was  reeled  on  to  the  hoisting  drum  attached  to  the  der- 
rick to  avoid  cutting  it  before  it  was  needed.  Only  a  portion  of  it 
was  needed  for  hoisting  purposes,  and  the  other  was  available  for 
other  purposes.  The  derrick  was  erected  in  the  prism  of  the  canal, 
and  its  location  was  to  be  changed,  from  time  to  time,  as  might 
be  become  necessary  in  the  progress  of  the  work. 

It  is  contended,  in  behalf  of  the  appellants,  that  the  master  f  ui- 
nished  materials  sufficient  and  of  adequate  character  to  have  enabled 
the  employees  of  the  defendants  to  have  constructed  a  reasonably 
safe  and  suitable  derrick  to  carry  out  the  work  that  was  in  process, 
and  that  the  construction  of  such  a  derrick,  its  erection,  its  supports 
and  placing  it  in  situation  to  accomplish  the  objects  for  which  it  was 
erected,  were  all  parts  of  the  detail  of  the  work  which  was  to  be  per- 
formed by  tbe  employees  of  the  defendants. 

In  the  very  careful  and  intelligent  charge  delivered  by  the  trial 
judge  to  the  jury,  he  said,  in  the  body  thereof,  viz. :  "  The  master 
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is  only  required  to  use  reasonable  care,  skill  and  judgment  in  fur- 
nishing machinery  and  implements  properly  constructed,  and  ordi- 
narily skillful  and  trustworthy  agents  to  perform  the  labor.  I  charge 
you  tliat  it  was  the  duty  of  the  defendants  to  see  that  the  derrick 
was  properly  constructed  and  that  it  had  suitable  and  safe  appli- 
ances ;  in  other  words,  the  duty  involved  upon  the  defendants  to 
exercise  reasonable  care  in  that  respect.  It  was  their  duty,  I  say, 
to  properly  construct  the  derrick  and  to  employ  ordinarily  skillful 
and  trustworthy  agents  or  workmen,  and  if  the  defendants  did  not  use 
such  care,  skill  and  judgment  and  an  injury  to  the  plaintiff  resulted 
therefrom  the  defendants  are  liable  for  such  injury,  providing  the 
plaintiff  was  free  from  contributory  negligence.  *  *  *  You  will 
determine  from  the  evidence  whether  that  cable  was  a  defective 
cable.  That  seems  to  be  the  pivotal  point  in  this  case,  and,  in  fact, 
I  might  say  it  is  the  only  point  upon  which  the  plaintiff  claims  neg- 
ligence on  the  part  of  the  defendants." 

The  manner  of  construction  of  the  derrick  and  detail  of  the  exe- 
cution of  the  work — of  its  erection  and  the  supports  applied  thereto 
by  the  servants  of  the  defendants  —  were  fully  detailed  and,  to  a  large 
extent,  commented  upon  by  the  trial  judge  in  the  course  of  his  charge. 

After  the  body  of  the  charge  had  been  delivered,  the  learned 
counsel  for  the  appellants  made  the  following  request  to  the  court 
to  charge :  "  If  the  cable  was  reasonably  proper  for  the  work,  the 
defendants  are  not  liable  because  of  the  manner  in  which  it  was  used 
by  the  men  in  setting,  up  the  derrick." 

That  request  was  declined  and  an  exception  was  taken.  The  court 
added,  however,  "  I  think  it  devolved  upon  the  defendants  to  see 
to  it  that  the  derrick  was  properly  erected  and  suitable  appliances 
were  furnished."  An  exception  was  taken.  The  counsel  for  the 
defendants  also  requested  the  court  to  charge:  "If  the  defendants 
furnished  materials  for  putting  up  the  derrick,  which  contained 
enough  good  material  to  set  the  derrick  up  properly,  they  are  not 
liable  if  there  was  some  material  in  the  hands  of  the  men  which  was 
not  proper,  and  which  they  used." 

In  response  to  that  request  the  court  observed:  "I  leave  the 
question  to  you,  gentlemen,  as  to  whether  they  were  negligent  in 
that  respect.  It  was  the  duty  of  the  master  to  see  that  proper  mate- 
rials were  furnished,  and  the  duties  which  devolved  upon  the  mas- 
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ters  could  not  be  delegated  to  the  servants  so  as  to  relieve  them  from 
responsibility."     An  exception  was  taken  to  the  charge. 

We  think  the  defendants  were  entitled  to  have  the  jury  charged 
that  if  the  cable  was  reasonably  proper  for  the  work  "  the  defend- 
ants are  not  liable  because  of  the  manner  in  which  it  was  used  by 
the  men  in  setting  up  the  derrick." 

The  learned  trial  judge  had  not  specifically  instructed  the  jury 
upon  the  pivotal  point  in  the  request.  The  jury  ought  to  have  been 
instructed  tliat  if  the  cable  was  reasonably  proper  for  the  work,  and 
that  if  the  jury  found  that  it  broke  because  "  of  the  manner  in  which 
it  was  used  by  the  men  in  setting  up  the  derrick,"  then  the  defend- 
ants were  not  liable.  The  manner  in  which  the  men  used  the  cable 
that  was  furnished  in  setting  up  the  derrick  was  a  part  of  the  detaU 
of  the  labor  which  they  were  engaged  in  performing. 

In  Crispin  v.  Babbitt  (81  N.  Y.  516)  it  was  held  that,  "If  the 
act  is  one  pertaining  to  the  duty  the  master  owes  to  his  servants,  he 
is  responsible  to  them  for  the  manner  of  its  performance  ;  but  if  the 
act  is  one  pertaining  only  to  the  duty  of  an  operative,  the  employee 
performing  it,  whatever  his  rank  or  title,  is  a  mere  servant,  and  the 
master  is  not  liable  to  a  fellow-servant  for  its  improper  performance." 
The  doctrine  of  that  case  was  reasserted  in  Cullen  v.  Norton  (126 
K.  Y.  6).  Near  the  close  of  the  opinion  in  that  case  the  court  said  : 
"  The  master  furnished  the  mine  as  a  place  for  labor,  and  it  was 
solely  on  account  of  the  manner  in  which  the  foreman,  a  fellow- 
servant,  performed  the  work  or  directed  it,  that  the  accident  hap- 
pened, and  happened  in  the  course  of  the  performance  of  tlie  very 
kind  and  character  of  work  which  the  plaintiff's  intestate  took  the 
risk  of  by  accepting  employment."  The  same  doctrine  w^as  again 
adverted  to  and  stated  in  Hanhins  v.  N.  F".,  Z.  E,  (&  W,  Ji,  B,  Co. 
(142  N.  Y.  420). 

In  Kimmer  v.  Weber  (151  N.  Y.  422)  it  was  said  :  "  The  master 
is  not  responsible  for  the  negligent  performance  of  some  detail  of 
the  work  intrusted  to  the  servant,  whatever  may  have  been  the  grade 
of  the  servant  wlio  executes  such  detail." 

The  exceptions  to  which  we  have  referred  seem  to  require  a  new  trial. 

All  concurred,  except  Ward,  J.,  not  voting. 

Order  reversed,  verdict  set  aside  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event. 
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William  L.  Savage,  Appellant,  v.  William  McMillan,  Appellant. 

False  imprisonment  —  arreet  of  a  contractor  on  a  charge  of  grand  larceny  —  when  it 
is  without  prdbaJtiU  cause. 

Upon  the  trial  of  an  action  brought  to  recover  damages  for  false  imprisonment 
of  a  contractor  who,  while  engaged  in  removing  a  school  building  owned  by 
the  city  of  Buffalo,  under  a  contract  which  provided  that  he  should  have  "the 
benefit  of  all  the  materials  in  the  same,  with  the  privilege  of  using  such  of 
the  old  bricks  as  the  architects  deemed  suitable/'  was  arrested  on  a  charge  of 
grand  larceny,  preferred  by  the  superintendent  of  the  park  police,  for  attempt- 
ing to  regain  a  portion  of  such  materials  which  the  latter  had  removed,  but 
who  was  thereafter  honorably  discharged,  the  court  may  properly  charge  that, 
on  the  question  of  probable  cause,  the  plaintiff  was  entitled  to  recover,  and 
'  that  the  only  question  for  the  jury  to  consider  was  the  amount  of  the  damages. 

Appeal  by  the  defendant,  William  McMillan,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Erie  on  the  14tli  day  of  May,  1898, 
upon  the  verdict  of  a  jury  for  $500,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  14th  day  of  May,  1898,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

<7.  F.  NeUany^  for  the  appellant. 
William  Z,  Jones ^  for  the  respondent. 

Hardin,  P.  J. : 

Plaintiff's  complaint  alleges  that  on  the  19th  of  November, 
1895,  at  the  city  of  Buffalo,  the  defendant,  without  any  warrant  or 
pretense  of  legal  process,  caused  the  arrest  of  the  plaintiff  and 
obliged  him  to  go  to  the  Police  Court  in  that  city,  some  two  miles, 
and  that  the  defendant  caused  a  false  charge  to  be  made  against  the 
plaintiff,  that  he  was  guilty  of  a  felony,  without  any  reasonable 
cause,  or  without  any  right  or  authority  so  to  do,  and  that  the  plain- 
tiff was  held  under  arrest  and  imprisonment,  and  was  thereby 
injured,  and  compelled  to  procure  bail  and  expend  twenty-five  dol- 
lars for  counsel,  and  that  he  was  held  and  imprisoned  until  the  29th 
of  November,  1895,  when  the  defendant  again  falsely  charged  the 
plaintiff  with  the  same  offense,  and  the  plaintiff  was  discharged  from 
custody. 

At  the  opening  of  the  trial  the  defendant  asked  the  court  to  corn- 
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pel  the  plaintiff  to  elect  whether  the  plaintiff  sliould  proceed  to  trial 
upon  the  complaint  as  for  malicious  prosecution  or  for  false  impris- 
onment. The  court  very  promptly  ruled  that  tlie  complaint  was  for 
false  imprisonment,  and  nothing  else. 

The  plaintiff  was  a  contractor  and  put  in  a  bid  for  doing  the 
mason  and  stone  work  on  the  Masten  Park  High  School,  located  on 
Masten  Park,  in  the  city,  off  of  North  street.  The  city  had  plans 
prepared  and  specifications  made  for  the  work.  It  was  conceded  on 
the  trial  that  the  city  was  the  owner  of  Masten  Park.  In  the  con- 
tract wliicli  the  plaintiff  held  with  the  city  it  was  provided  that  he 
should  remove  the  materials  around  the  old  building  on  the  school 
lot,  "  also  the  fence  around  the  same  the  mason  shall  remove  at  his 
own  expense,  and  he  shall  have  the  l>enefit  of  all  the  materials  in 
the  same,  with  the  privilege  of  using  such  of  the  old  bricks  as  the 
architects  deem  suit-able ;  and  all  other  of  such  old  material  shall  be 
taken  entirely  from  the  lot.  *  *  *  All  earth  that  may  be,  in  the 
judgment  of  the  superintendent  of  buildings,  be*  needed  for  grad- 
ing around  the  building  shall  be  left  on  the  lot,  but  all  other  earth 
and  refuse  of  every  kind  shall  be  taken  entirely  from  the  lot." 

The  contract  which  the  plaintiff  entered  into  with  the  city  bore 
date  the  25th  of  September,  1895,  and  iAimediately  after  getting  the 
contract  he  started  to  do  the  work,  tearing  down  the  old  building 
and  removing  the  stuff  that  he  could  use  there,  and  putting  it  in  piles, 
and  commenced  the  excavating  and  laying  out  land  where  he  had 
the  sand  to  use,  and  sought  to  use  what  valuable  stuff  was  on  the 
land,  and  commenced  digging  and  getting  ready  for  the  foundations 
After  the  plaintiff  got  fairly  at  work  the  defendant  appeared  on  the 
scene  with  teams  and  commenced  to  remove  the  stone.  A  contro- 
versy arose  between  the  plaintiff  and  the  defendant  in  respect  to  the 
stone  and  the  materials,  the  defendant  insisting  that  they  belonged 
to  the  city  and  that  he  was  going  to  take  them  away.  Plaintiff 
forbade  him  from  taking  them  away.  Defendant  took  some  of  them 
away  and  piled  them  up.  The  plaintiff  then  took  counsel  and  was 
advised  that  he  was  entitled  to  the  material  and  stone  and  sought  to 
take  possession  of  the  material,  and  defendant  again  appeared  upon 
the  scene,  making  violent  accusations  against  the  plaintiff,  and  the 
defendant  summoned  a  policeman  and  directed  him  to  arrest  the 
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plaintiff,  and  he  was  arrested  and  taken  to  the  station  house  by 
Sergeant  CuUeu.  Plaintiff  afterwards  got  bail  and  counsel  and 
obtained  his  honorable  discharge. 

It  was  conceded  upon  the  trial  that  on  the  29th  of  November, 
1895,  the  defendant  "  made  a  complaint  in  writing  in  the  Police 
Justice's  Court  in  this  city,  charging  the  plaintiff  with  the  crime  of 
grand  larceny,  second  degree,  and  that  upon  the  hearing  on  said 
charge  the  plaintiff  was  discharged  by  the  police  justice." 

At  the  close  of  the  evidence  the  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  plaintiff  had  failed  to  make  out  a  cause  of 
action.  The  motion  was  denied  and  the  defendant  took  an  excep- 
tion.    We  think  the  exception  presents  no  error. 

The  defendant's  counsel  asked  to  go  to  the  jury  on  the  question 
of  probable  cause,  and  the  court  replied,  "  Oh,  yes,  you  may  go  to 
the  jury,'*  and  thereupon  the  court  observed  :  *'  On  the  question  of 
probable  cause  I  am  going  to  hold  that  the  plaintiff  is  entitled  to 
recover  in  this  case ;  that  the  only  question  for  the  jury  to  consider 
is  the  question  of  damages,  which  is  wholly  within  their  control." 
To  that  general  ruling  an  exception  was  taken,  which  we  think  does 
not  present  any  error. 

In  the  course  of  the  charge  to  the  jury  the  learned  judge  observed : 
"  It  is  sufficient,  so  far  as  this  case  is  concerned,  to  say  to  you  that 
there  was  no  larceny  committed  by  the  plaintiff  in  his  dealing  with 
these  stone.  There  was  nothing  from  which  the  crime  of  larceny 
could  be  charged  fairly,  or  upon  which  any  such  allegation  could  be 
based  successfully.  So  that  the  arrest,  which  was  made  by  McMillan's 
order,  he  being  superintendent  of  parks  and  superintendent  of  the 
park  police,  was  without  authority,  and  the  defendant  is  liable  for 
whatever  damages  the  plaintiff  sustained  by  reason  of  that  arrest." 
At  the  close  of  the  charge  the  counsel  for  the  defendant  excepted 
to  that  portion  of  the  charge  "  where  it  says  there  is  no  evidence  of 
any  crime  being  committed."  We  think  the  exception  presents  no 
error.  We  have  looked  at  some  other  exceptions  in  the  case  which 
we  think  do  not  require  us  to  disturb  the  verdict.  The  judgment 
and  order  should  be  affirmed. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  and  order  affirmed,  with  costs. 
App.  Div.— Vol.  XXXVII.        14 
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In  the  Matter  of  the  General  Assignment  of  John  L.  Kimbeblt 
to  Roland  Ceanole  for  the  Benefit  of  liis  Creditors. 

Roland  Ceangle,  as  Assignee,  Appellant;  John  J.  Lynch, 

Respondent. 

Services  for  cartage  rendered  to  an  (usignor  which  do  not  give  the  claimant  a  prefer- 
ence in  the  payment  therefor  by  the  assignee  for  creditors, 

A  claim  for  services  rendered  to  an  assignor  for  the  benefit  of  creditors  in  truck- 
ing and  carting  merchandise  between  August  1,  1897,  and  December  31,  1897 
(subsequent  to  the  enactment  of  chapter  624  of  the  Laws  of  1897,  amending 
section  29  of  chapter  466  of  the  Laws  of  1877),  is  not  entitled  to  a  preferential 
payment  out  of  the  assets  of  the  assignor  in  the  bands  of  the  assignee,  where  it 
does  not  appear  that  the  personal  services  of  the  claimant  entered  into  and  con- 
stituted the  foundation  for  the  principal  part  of  the  claim  or  that  the  claimant 
was  exclusively  in  the  service  of  the  assignor,  but,  on  the  contrary,  that  he  was 
carrying  on  a  general  business  and  incidentally,  by  means  of  teams  and  men, 
transacting  business  as  a  carrier  for  the  assignor. 

Appeal  by  Roland  Crangle,  as  assignee  for  the  benefit  of  cred- 
itors of  John  L.  Kimberly,  from  a  judgment  of  the  County  Court 
of  Erie  county  in  favor  of  John  J.  Lynch,  entered  in  the  office  of 
the  clerk  of  the  county  of  Erie  on  the  2d  day  of  August,  1898, 
upon  the  report  of  a  referee,  adjudging  the  claim  of  John  J. 
Lynch  to  be  entitled  to  a  preference  under  the  General  Assignment 
Act. 

In  May,  1898,  John  J.  Lynch  presented  a  petition  to  the  County 
Court  of  Erie  county,  in  which  it  was  stated  that  theretofore  John 
L.  Kimberly  had  been  doing  business  in  the  city  of  Buffalo,  and 
that  on  the  31st  of  December,  1897,  he  made  an  assignment  to 
Roland  Crangle  for  the  benefit  of  his  creditors,  which  was  tiled  in 
Erie  county  clerk's  office.  The  petitioner  stated  that  he  "  did  and 
performed  services  for  the  said  John  L.  Kimberly  as  a  cartman  and 
truckman  of  merchandise  from  August,  1897,  up  to  the  time  of 
making  such  assignment,  and  that  said  claim,  as  your  petitioner  is 
informed  and  believes,  is  a  preferred  claim  under  the  statute  of  this 
State  to  the  amount  of  $569.47."  That  the  claim  had  been  pre- 
sented to  the  assignee  and  was  rejected  by  him  as  a  preferred 
claim.  The  parties,  on  the  thirty-first  of  May,  appeared  before  the 
County  Court  and  a  referee  was  named  "  to  hear  and  determine  '* 
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the  claim.  The  referee,  on  the  30th  of  i^uly,  1898,  made  a  report 
awarding  to  the  claimant  $569.47,  an.d  in  his  report  stated  as  a  conclu- 
rion  of  law,  viz. :  "  That  the  said  claim  of  John  J.  Lynch  for  wages- 
for  his  work  as  cartman  and  truckman  for  the  said  John  L.  Kim- 
berly  from  August  1st  to  December  31st,  1897,  is  a  preferred  claim 
under  the  General  Assignment  Law  of  the  State  of  New  York, 
and  as  such  is  entitled  to  be  paid  ratably  with  the  wages  and  sal- 
aries of  other  employees  of  the  said  John  L.  Kimberly,  and  judg- 
ment is  hereby  directed  establishing  the  said  claim  of  the  claimant, 
John  J.  Lynch,  as  a  preferred  claim  to  share  ratably  with  other 
employees  in  the  distribution  of  the  assets  in  the  hands  of  the 
assignee,  with  costs  and  disbursements,  which  are  hereby  directed  to 
be  taxed." 

Exceptions  were  filed  to  the  referee's  report.  Judgment  was 
entered  thereon  on  the  2d  of  August,  1898,  and  on  the  fifteenth  of 
August  the  assignee  appealed  to  tins  court. 

Thomas  C.  BurTce^  for  the  appellant  assignee. 

Nathaniel  W.  Norton^  for  the  respondent  Lynch. 

George  J,  Sicardy  for  Merchants'  Bank  of  Buffalo. 

Hardin,  P.  J. : 

Upon  the  hearing  before  the  referee  the  claimant  testified  that  he 
had  an  account  against  the  assignor  commencing  on  the  2d  day  of 
August,  1897,  "  and  continues  through  the  months  of  August,  Sep- 
tember, October,  November  and  December,  from  day  to  day,  up  to 
the  3l6t  day  of  December,  1897.  It  is  all  for  carting  during  that 
time.  I  have  charged  the  prices  agreed  on  between  Mr.  Kimberly 
and  myself.  *  *  *  I  have  been  doing  carting  for  Mr.  Kim- 
berly between  fourteen  and  fifteen  years,  and  I  was  paid  in  full  for 
all  of  my  services  as  a  cartman  up  to  the  2d  day  of  August,  1897." 

In  the  course  of  his  cross-examination  he  said :  "  My  business  is 
general ;  I  do  carting  for  any  one  who  employs  me,  and  during  fif- 
teen years  I  have  been  doing  carting  for  Mr.  Kimberly.  I  employ 
men  in  my  business  to  cart  for  me.  I  keep  hired  men.  They  do 
what  is  called  my  teaming  and  carting  for  me,  in  my  employ.  I  do 
not  do  all  the  work  myself.     I  pay  these  men  in  different  ways,  by 
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the  day,  week  and  month.  I  have  some  men  whom  I  pay  in  each 
way.  If  I  have  a  great  deal  of  work  I  hire  men  by  the  day.  I 
render  my  bills  to  the  parties  for  whom  T  do  work  when  the  work  is 
done.  In  Mr.  Kimberly's  case  I  was  in  the  habit  of  rendering  a 
monthly  statement  to  him  showing  the  items  of  work  done." 

Kimberly  was  sworn,  and  he  testified  that  the  claimant  "  did  my 
•carting  for  my  pickle  and  vinegar  works  on  Fourth  street,  in  Buf- 
falo. The  method  of  doing  business  with  Mr.  Lynch  was  as  follows : 
He  charged  us  35  cents  a  load,  five  barrels  constituting  a  load,  to 
<5ertain  points,  the  New  York  Central,  the  Delaware  and  Lacka- 
wanna and  the  Lehigh  Valley  depots,  and  he  charged  us  40  cents  a 
load  to  the  Lake  Shore  depot  and  outer  points.  Mr.  Lynch  would 
make  out  his  bill  the  first  of  every  month  for  the  previous  month. 
I  would  credit  his  account  with  whatever  it  was."  The  witness 
further  stated  that  he  saw  the  teams  that  came  there  between  August 
2,  1897,  and  December  31,  1897,  for  merchandise  that  was  hauled, 
and  he  added  :  "  In  each  case,  in  which  I  remember,  Mr.  Lynch  was 
not  the  driver  of  the  team.  I  cannot  say  positively  whether  he  has 
<lriven  the  teams  sometimes  since  the  second  day  of  August,  1898, 
but  I  think  not.  All  the  hauling  for  which  this  claim  is  made  was 
done  between  those  dates.  *  *  *  I  did  not  see  Mr.  Lynch  drive 
the  teams  personally.  *  *  *  Very  often  I  saw  others  drive  the 
teams  for  which  some  of  this  claim  is  made." 

In  the  proof  of  claim  submitted  there  was  a  statement  of  the 
Amount  due  for  labor  and  services  in  carting  for  the  months  of 
August,  $92.22;  September,  $116.66 ;  October,  $150.63 ;  Novem- 
ber, $145.96,  and  December,  $64;  total,  $569.47. 

By  chapter  266  of  the  Laws  of  1897,  passed  April  fifteenth,  the 
Legislatui'e  amended  section  29  of  the  act  in  relation  to  assignments 
(Oliap.  466,  Laws  of  1877),  and  provided  in  the  closing  words  of  tlie 
section,  as  amended,  viz. :  "  All  sums  due  to  truckmen  or  cartmen 
for  tlie  payment  of  freight,  and  for  the  carriage  of  goods,  wares  and 
merchandise,  shall  be  deemed  and  treated  as  wages  for  the  purposes 
of  this  act." 

It  was  provided  that  that  act  should  take  eflEect  immediately. 

On  the  19th  of  May,  1897  (Chap.  624),  the  same  Legislature  again 
amended  section  29,  and  provided  that  it  should  read  as  follows : 
"  In  all  distribution  of  assets  under  all  assignments,  made  in  pur- 
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snance  of  this  act,  the  wages  or  salaries  actually  owing  to  the 
employes  of  the  assignor  or  assignors  at  the  time  of  the  execution  of 
the  assignment  for  services  rendered  within  one  year  prior  to  the 
execution  of  such  assignment,  shall  be  preferred  before  any  other 
debt ;  and  should  the  assets  of  the  assignor  or  assignors  not  be  suffi- 
cient to  pay  in  full  all  the  claims  preferred,  pursuant  to  this  section, 
they  shall  be  applied  to  the  payment  of  the  same  pro  rata  to  the 
amount  of  each  such  claim." 

It  was  provided  that  that  act  should  take  effect  immediately. 

The  effect  of  the  second  act  was  to  leave  out  of  section  29  the 
words  relating  to  truckmen  or  cart  men,  and  it  is  the  act  of  May  19, 
1897  (Chap.  624),  that  must  be  construed  in  determining  whether 
the  claimant  here  is  entitled  to  a  preference.  It  is  to  be  observed 
that  the  act  declares  that  "  the  wages  or  salaries  actually  owing  to 
the  employes  of  the  assignor  *  *  *  at  the  time  of  the  execu- 
tion of  the  assignment  for  services  rendered  within  one  year  prior 
to  the  execution  of  such  assignment." 

It  is  to  be  observed  that  the  proofs  do  not  show  that  the  personal 
services  of  the  claimant  entered  into  and  constituted  the  foundation 
for  the  principal  part  of  the  claim  which  he  has  made  against  the 
assignee.  Nor  does  it  appear  by  the  proofs  that  he  was  exclusively 
in  the  service  of  the  assignor.  He  was  carrying  on  a  general  busi- 
ness, and  incidentally,  by  means  of  teams,  transacted  business  as  a 
carrier  for  the  assignor. 

In  People  v.  RmtingUyii  (45  Hun,  329,  338 ;  S.  C.  affd.,  109  N. 
Y.  631)  it  was  said :  "  The  burden  is  upon  persons  claiming  prefer- 
ences to  bring  themselves,  by  evidence,  within  the  statute." 

It  was  further  said  in  that  case  that  a  statute  which  undertook  to 
provide  preferences  '*  is  a  derogation  of  the  common  law,  and  it 
should  not  be  extended  to  cases  not  within  the  reason,  as  well  as 
within  the  words,  of  the  statute.     *     *     *  " 

It  is  contended  that  the  case  of  People  v.  Remington  (supra)  has 
been  qualified  to  some  extent  by  tlie  case  of  Palmer  v.  Van  SanU 
voord  (153  N.  Y.  612).  In  the  latter  case  Andrews,  Ch.  J.,  in 
speaking  of  the  act  of  1885  (Chap.  376),  which  relates  to  prefer- 
ences in  cases  of  receivership,  said :  "  The  act  deals  with  the  distri- 
bution of  the  assets  of  insolvent  corporations,  or  corporations  in  the 
hands  of  i-eceivers.     The  purpose  of  the  act  is  that  the  debts  of  the 
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corporation  for  the  wages  of  employees,  including  in  the  designation 
all  who  in  common  understanding  held  that  relation  to  the  corpora- 
tion, should  be  the  first  charge  on  the  assets,  and  that  business  debts 
should  be  postponed  thereto." 

In  that  case  a  person  was  employed  by  a  mowing  machine  com- 
pany at  a  compensation  of  $100  per  month  to  sell  or  solicit  sales  of 
the  machines  manufactured  by  the  company,  and  to  set  up,  take 
down  and  repair  machines  sold,  and  it  was  held  that  he  was  an 
employee  and  that  his  claim  for  wages  was  entitled  to  a  preference 
under  the  act  of  1885.  We  see  nothing  in  that  case  which  trenches 
upon  the  doctrine  laid  down  in  People  v.  Remington  {mpra\  and 
we  are  of  the  opinion  that  the  claimant  in  this  case  failed  to  bring 
himself  within  the  terms  of  the  statute  of  1897,  as  amended  by 
chapter  624. 

The  foregoing  views  lead  to  the  conclusion  that  the  judgment 
appealed  from  should  be  reversed  and  the  claim  for  a  preference 
rejected. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  reversed  and  a  new  trial  ordered  before  another  referee, 
with  cost  to  the  appellant  to  abide  the  event. 


liBsii?  James  Pearl  Peck,  as  Survivor  of  Hiram  Edson  Knapp  and  James 

Pearl  Peck,  Constituting  the  Firm  of  Knapp  &  Peck,  Plaintiff, 
V.  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Defendant. 

Mre  caused  by  sparks  from  a  locomotive  —  negligence  on  the  part  of  the  railroad  oom^ 
pany,  how  established  —  a  verdict  should  not  rest  on  conjecture. 

In  an  action  against  a  railroad  company,  by  the  owner  of  premises  which  were 
destroyed  by  fire  communicated  by  sparks  emitted  from  one  of  its  locomotives, 
it  is  incumbent  upon  the  plaintiff  to  show  that  the  locomotive  in  question  was 
not  equipped  with  a  proper  spark  arrester,  or  that,  being  so  equipped,  it  had 
become  out  of  impair  and  in  such  a  bad  condition  as  to  emit  sparks  or  cinders 
of  unusual  size,  and  that  the  defective  condition  was  due  to  the  neglect  of  the 
defendant's  servAiits,  and  that  such  defect  had  existed  a  sufficient  length  of 
time  to  indicate  that  there  had  not  been  a  proper  inspection  on  the  part  of  the 
-defendant  or  the  defendant's  employees. 


Digitized  by 


Googk 


PECK  V.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO.     Ill 

App.  Div.]  Fourth  Depabtment,  Jai^uary  Term»  1899. 

Where  in  such  an  action  it  appears  that  the  fire  occurred  May  2,  1895,  and  that 
the  spark  arrester  was  out  of  order  on  May  twenty-ninth  following,  the  court 
should  not  allow  the  jury  to  speculate  as  to  the  time  when  the  spark  arrester 
became  out  of  order. 

Motion  by  the  plaintiff,  James  Pearl  Peck,  as  survivor  of  Hiram 
Edson  Knapp  and  James  Pearl  Peck,  constituting  the  firm  of  Knapp 
&  Peck,  for  a  new  trial  upon  a  case  containing  exceptions,  ordered 
to  be  heard  at  the  Appellate  Division  in  the  first  instance,  upon  a 
nonsuit  granted  by  the  court  after  a  trial  at  the  Ontario  Trial  Term. 

S.  H,  Durfee  and  Charles  F,  Mathewson^  for  the  motion. 

Albert  H.  Harris^  opposed. 

Haedin,  p.  J. : 

In  May,  1895,  Hiram  E.  Knapp  and  James  P.  Peck  were  copart- 
ners in  the  business  of  buying  and  selling  coal  and  farm  produce, 
owning  and  occupying  in  connection  therewith  a  warehouse  at 
Shortsville  on  Booth  street  on  land  contiguous  to  land  of  the 
defendant.  The  warehouse  was  a  story  and  a  half  frame  building 
with  shingle  roof,  standing  parallel  with  the  track  of  the  defendant, 
and  about  twenty  feet  distant  therefrom,  there  being  at  that  time  a 
side  track  which  ran  alongside  the  warehouse. 

On  the  2d  of  May,  1895,  the  warehouse  and  the  greater  part  of 
the  contents  were  consumed  by  fire.  The  fire  took  place  between 
three  and  four  o'clock  in  the  afternoon,  a  few  minutes  after  the  pas- 
sage of  the  west-bound  accommodation  train  of  the  defendant.  The 
fire  was  first  discovered  on  the  outside  of  the  roof  of  the  building  of 
the  plaintiff,  on  the  side  nearest  to  defendant's  track,  a  few  feet  down 
from  the  peak,  and  was  not  then  more  than  a  foot  in  diameter.  At 
the  same  time  fire  was  discovered  burning  on  the  bank  adjacent  to 
the  track  of  the  defendant  further  south.  There  had  been  no  fire 
in  the  building  that  day  or  for  some  time  before  ;  nor  was  there  any- 
thing near  the  building  prior  to  the  fire  to  occasion  the  burning  of 
the  plaintiff's  building  except  the  defendant's  engine.  The  engine 
drawing  the  train  on  the  occasion  was  known  as  No.  1073.  The 
defendant's  branch  at  Shortsville  runs  nearly  north  and  south  and 
there  is  a  heavy  ascending  grade  in  the  track  of  the  defendant 
south.     There  was  a  strong  south  or  southwest  wind  blowing  at  the 
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time  and  it  was  very  dry,  there  not  having  been  any  rain  for  quite  a 
long  space  of  time.  The  warehouse  stood  about  fifty  rods  from  the 
Shortsville  station,  and  from  that  up  to  the  warehouse  and  past  the 
same  the  grade  was  heavy  and  the  engine  drawing  the  train  had  to 
labor,  and  as  an  incident  to  that  labor  was  likely  to  throw  out  some 
cinders.  There  was  no  evidence  given  that  the  engineer  or  that  the 
fireman  was  in  any  way  negligent  in  the  management  of  the  engine 
on  the  occasion  of  the  fire.  That  the  fire  was  occasioned  by  the 
engine  throwing  out  sparks  was  a  matter  of  inference  on  all  the  evi- 
dence relating  to  the  circumstances  of  the  origin  of  the  fire  and  the 
movement  of  the  engine.  There  was  no  evidence  given  as  to  the 
kind  of  spark  arrester  the  engine  carried,  or  that  there  was  any  fault 
in  its  original  construction. 

In  Frace  v.  N.  Y.,  L.  E.  &  W,  R.  R.  Co.  (143  N.  Y.  182)  it  was 
held  :  "  The  conrt  may  take  judicial  notice  that  the  '  diamond  stack ' 
and  the  ^  straight  stack '  spark  arresters  are  in  very  general  use  upon 
the  railroads  of  the  country,  and  are  both  well-known  systems  for 
arresting  sparks." 

The  mode  of  construction  of  the  diflferent  kinds  of  spark  arresters 
is  extensively  described  in  the  opinion  delivered  in  Flmn  v.  N,  Y, 
a  A  IL  R.  R.  R.  Co.  (142  N.  Y.  11). 

"  The  defendant  had  a  right  to  operate  its  railroad  by  means  of 
engines  traversing  its  tracks  and  was  only  required  to  use  reasonable 
care  and  prudence  in  the  operation  of  the  same  ;  and  it  was  incum- 
bent upon  the  plaintiff  to  establish,  by  evidence,  that  in  its  opera- 
tion of  its  engines  it  had  failed  to  exercise  such  care  and  prudence." 
{Frier  v.  D.  dh  IT.  C,  Co.,  86  Hun,  464;  S.C,  33  N.  Y.  Supp.  887; 
and  the  doctrine  thereof  followed  in  Miller  v.  i\^.  Y.  C  <&  II.  R.  R. 
R.  Co.,  36  N.  Y.  Supp.  719.) 

In  Brow7i  v.  B.,  R.  dk  P.  R.  R.  Co.  (4  App.  Div.  466)  it  was 
said  in  the  course  of  the  opinion  delivered  in  that  case,  viz. :  "  It  was 
incumbent  upon  the  plaintiff  to  point  out  specifically  the  negligence, 
or  negligent  act,  of  the  defendant  in  operating  its  trains  along  its 
track,  and  that  such  negligence  caused  the  injuries  of  which  the 
plaintiff  complained.  It  was  not  suflicient  to  produce  evidence 
indicating  that  sparks  emitted  from  the  smokestacks  of  the  defend- 
ant's locomotives  occasioned  the  fire,  unless  the  emission  of  the 
sparks  was  unusual  in  degree  or  character,  or  the  sparks  were  of 
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extraordinary  size  and  such  as  would  not  be  emitted  from  perfectly 
constructed  locomotives."  In  that  case  the  evidence  was  not  suf- 
ficiently definite  to  identify  any  particular  engine  from  which  sparks 
escaped ;  that  the  grade  was  ascending,  and,  therefore,  it  was  to  be 
expected  that  some  sparks  in  the  reasonable  use  of  the  defendant's 
engines  would  escape. 

In  the  case  in  hand  it  appears  definite  and  certain  that  the  fire 
occurred  just  after  the  passage  of  engine  No.  1073,  and  that  when 
it  passed  it  was  laboring  and  emitting  sparks,  and  the  evidence 
would  warrant  the  jury  in  finding  that  the  ignition  of  the  plaintiff's 
buildings  was  from  the  sparks  of  fire  emitted  from  that  engine. 

It  is  contended  in  behalf  of  the  defendant  that  there  was  no  evi- 
dence to  indicate  that  the  engine  was  not  equipped  with  a  suitable 
spark  arrester  in  proper  condition.  There  is  no  evidence  of  the  size 
of  the  sparks  or  cinders  emitted  from  engine  1073  on  the  occasion  of 
the  occurrence  of  the  fire  to  the  plaintiff's  building.  The  plaintiff  did 
give  evidence  that  on  the  twenty-third  of  March  the  same  engine  in 
passing  over  the  road  emitted  sparks  or  cinders  causing  a  fire  to 
some  grass  in  the  town  of  Manchester,  and  the  witness  who  speaks 
of  the  size  of  the  sparks  thrown  out  on  that  occasion  says  they  were 
about  the  size  of  an  ordinary  pea.  There  is  no  proof  in  the  case 
that  on  that  occasion  the  engine  was  out  of  repair  or  that  the  fire 
ensued  by  reason  of  any  fault  on  the  part  of  the  defendant.  It  was 
incumbent  upon  the  plaintiff  to  show  that  engine  1073  was  not 
equipped  with  a  proper  spark  arrester,  or  that,  being  so  equipped,  it 
had  become  out  of  repair  and  in  such  a  bad  condition  as  to  emit 
unusual  sparks  or  cinders,  and  that  the  defective  condition  was  due 
to  the  neglpct  of  the  defendant's  servants,  and  that  such  defect  had 
existed  a  suflScient  lengtli  of  time  to  indicate  that  there  had  not  been 
a  proper  inspection  on  the  part  of  the  defendant  or  its  employees. 
No  such  evidence  was  produced. 

It  must  be  borne  in  mind  that  the  building  which  was  burned 
was  built  of  wood ;  its  roof  was  shingled  and  stood  within  twenty 
feet  of  the  track,  and  that  the  time  was  very  dry  when  the  fire 
started  on  the  shingles,  some  of  the  witnesses  say  half  way  between 
the  eaves  and  the  peak.  The  evidence  does  not  indicate  that  the 
fire  was  occasioned  by  the  negligence  of  the  defendant. 
App.  Div.— Vol.  XXXVII.        16 
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The  plaintiff  had  caused  the  roof  of  the  adjacent  building  to  be 
painted  with  fireproof  paint.  He  had  not  taken  that  precaution 
Avith  reference  to  the  building  which  was  destroyed. 

It  must  be  borne  in  mind  that  the  defendant  had  the  right  to  use 
its  tracks  and  to  use  its  locomotives  at  all  times  provided  they  were 
in  proper  condition.  ( Wheeler  v.  i\^.  T,  C,  cfe  U.  R.  R.  R.  Co,^ 
«7  Hun,  639.) 

Several  offers  to  show  the  experience  of  witnesses  were  made,  and 
their  observations  on  other  roads  and  on  other  occasions  under  other 
circumstances,  and  excluded.  It  is  not  apparent  that  if  that  evi- 
'dence  had  been  received  it  would  have  sustained  the  plaintiff's 
allegation  of  a  defective  condition  of  the  spark  arrester  on  defend- 
ant's engine  1073  on  the  occasion  of  the  fire.  There  was  an  entire 
absence  of  any  proof  that  the  engine  was  out  of  repair,  or  that  it 
was  improperly  operated  at  the  time  of  the  fire. 

We  think  the  court  committed  no  error  in  not  allowing  the  jury 
to  conjecture  as  to  the  time  the  spark  arrester  became  out  of  order, 
if  it  was  out  of  order  on  the  twenty-ninth  of  May  subsequent  to  the 
fire  of  which  the  plaintiff  complains.  {Searles  v.  Manhattan  Rail- 
way Co.,  101  N.  Y.  661 ;  Reiss  v.  N.  Y,  S.  Co.,  128  id.  107.) 

We  think  the  plaintiff  has  failed  to  sustain  the  burden  cast  upon 
him  to  establish  negligence  as  a  basis  of  recovery. 

All  concurred,  except  Ward,  J.,  not  voting. 

Plaintiff's  exceptions  overruled  and  judgment  ordered  for  defend- 
ant, with  costs. 


<M5  111;  Sabah  Ooobock,  Respondent,  v.  May  C.  Eeles  and  Others, 

Appellants,  Impleaded  with-  Clarence  Ocobooz. 

Will  —  action  to  determine  its  wUidity  —  wTiat  compliant  is  insufficient  to  sustain 
an  action  under  section  2653a  of  the  Code  of  Civil  Procedure. 

The  complaint  in  an  action  alleged  the  execution  of  a  will  by  which  the  testatrix 
devised  to  the  plaintiff  and  the  defendant  Clarence  Ocobock  a  certain  house 
and  lot;  that  subsequently  the  defendant  £lla  P.  Eeles,  l^  means  of  fraud  and 
undue  influence,  induced  the  testatrix  to  execute  a  second  will,  by  which  she 
devised  her  entire  estate,  real  and  personal,  to  other  persons  at  a  time  when  she 
was  not  competent  to  do  so,  and  that  the  second  will  was  admitted  to  probate. 
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The  complaint  did  not  allege  that  the  testatrix  at  the  time  of  her  death  or  at 
the  time  she  made  the  second  will  was  the  owner  of  the  house  and  lot  devised 
to  the  plaintiff  and  the  defendant  Clarence  Ocobock  under  the  first  will,  or 
that  said  house  and  lot  was  disposed  of  by  the  terms  of  the  second  will,  or  that 
the  plaintiff  was  an  heir  at  law  or  next  of  kin  of  the  testatrix,  or  a  devisee  or 
interested  in  or  under  the  second  will. 
Beld,  that  the  complaint  did  not  state  facts  suflacient  to  entitle  the  plaintiff  to 
maintain  an  action  under  section  2653a  of  the  Code  of  Civil  Procedure  to  deter- 
mine the  validity  of  the  second  will. 

Appeal  by  the  defendants,  May  C.  Eeles,  Boyd  Packer  Eeles  and 
Ella  P.  Eeles,  as  executrix,  etc.,  of  Caroline  S.  Gaylord,  deceased, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  oflBce  of  the  clerk  of  the  county  of  Cay- 
uga on  the  18th  day  of  July,  1898,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  Cayuga  Special  Term  overruling  the 
said  defendants'  demurrer  to  the  plaintiffs  complaint. 

This  action  is  brought  under  section  2653a  of  the  Code  of  Civil 
Procedure  to  determine  the  validity  of  the  probate  of  the  will. 

The  demurrer  was  upon  three  grounds :  (1)  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
(2)  plaintiff  has  not  legal  capacity  to  sue,  "  because  it  appears  by  said 
complaint  that  the  plaintiff  is  not  interested  in  the  estate  of  Caro- 
line S.  Gaylord,  as  heir-at-law,  next  of  kin  or  otherwise,  and  is  not 
interested  as  devisee,  legatee  or  otherwise,  in  her  will  admitted  to 
probate  ; "  and  (3)  upon  the  further  ground  that  the  court  has  not 
jurisdiction  of  the  subject  of  the  action. 

Johfi.  Van  Sickle,  for  the  appellants. 

Oscar  Tryon,  for  the  respondent. 

Hardin,  P.  J. : 

This  action  was  commenced  on  the  22d  of  September,  1897. 
Plaintiff  in  her  complaint  alleges  that  on  the  6th  of  February,  1897, 
Caroline  S.  Gaylord  departed  this  life  in  the  city  of  Auburn  at  her 
home,  that  about  the  5th  day  of  September,  1895,  she  made  and 
executed  her  last  will  and  testament  "  in  and  by  which,  among  other 
devises  and  bequests,  said  Caroline  S.  Gaylord  devised  and  bequeathed 
to  this  plaintiff  and  the  defendant  Clarence  Ocobock,  this  plaintiff's 
son,  a  house  and  lot  on   Hoffman  street,  in   said  city  aforesaid. 
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*  *  *  That  tliereafter,  and  on  or  about  the  2d  day  of  January, 
1897,  the  said  Caroline  S.  Gay  lord  made  and  executed  a  will,  in  and 
by  which  she  devised  and  bequeathed  her  entire  estate,  both  real 
and  personal,  to  May  C.  Eeles  and  Boyd  Packer  Eeles,  defendants 
above  named,  and  nominated  therein  the  defendant  Ella  P.  Eeles 
as  executrix  thereof.  *  *  »  That  said  will  was,  on  the  7th  day 
of  September,  1897,  admitted  to  probate  in  the  Surrogate's  Court 
of  Cayuga  county,  N.  Y.,  and  letters  testamentary  thereunder  issued 
to  said  Ella  P.  Eeles,  who  has  qualified  and  is  acting  as  such  execu- 
trix. *  *  *  That  said  will  so  executed  on  or  about  the  2d  day 
of  January,  1897,  by  said  Caroline  S.  Gaylord,  was  not  the  last  will 
and  testament  of  said  deceased ;  that  at  the  time  of  the  execution 
thereof  said  Caroline  S.  Gaylord  was  not  of  sound  and  disposing 
mind  and  memory  and  competent  to  make  and  publish  a  last  will,  or 
to  devise  real  estate  ;  that  the  said  will  was  made  by  said  Caroline  S. 
Gaylord  while  under  the  influence  and  restraint  of  the  defendant 
Ella  P.  Eeles,  who  by  means  of  fraud  and  undue  influence,  exer- 
cised upon  said  Caroline  S.  Gaylord,  while  in  a  weakened  and 
enfeebled  condition,  obtained  said  will  to  be  made  and  executed,  and 
thereby,  and  with  the  intention  on  the  part  of  said  Ella  P.  Eeles  to 
cause  said  former  will  of  September  5,  1895,  to  be  and  become  of 
no  effect  and  to  cause  the  revocation  of  the  same  and  thereby  to 
deprive  and  defraud  this  plaintiff  and  the  defendant  Clarence  Oco- 
bock  out  of  the  benefits  of  said  former  will,  so  executed  as  aforesaid." 

It  is  not  alleged  in  the  complaint  that  the  testatrix  was  the  owner 
of  a  house  and  lot  on  Hoffman  street  at  the  time  of  her  death,  or  at 
the  time  she  made  the  second  will  in  1897.  Nor  is  it  alleged  that 
the  said  house  and  lot  was  any  part  of  the  estate  left  by  the  said 
testatrix ;  or  that  it  was  devised  in  and  by  the  terms  of  her  second 
will.  Nor  is  it  alleged  that  the  plaintiff  was  an  heir  at  law  or  next 
of  kin  of  the  testatrix.  Nor  that  the  plaintiff  was  devisee  or  inter- 
ested in  or  under  tlie  will  of  the  2d  of  January,  1897,  which  was 
admitted  to  probate  in  the  Surrogate's  Court  of  Cayuga  county. 

Section  2653a  of  the  Code  of  Civil  Procedure  was  adopted  in 
1892,  and  Lewis  v.  Cook  (150  N.  Y.  163)  was  decided  in  October, 
1896,  and  in  that  case  it  was  held  :  "  The  language  of  section  2653a, 
added  to  the  Code  of  Civil  Procedure  in  1892,  authorizing  an  action 
by  a  ^  person  interested  in  a  will,'  admitted  to  probate  iu  this  State, 
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by  which  the  validity  of  a  will  and  its  probate  may  be  established 
and  placed  beyond  attack  by  the  heirs  at  law,  refers  only  to  a  per- 
son who  is  interested  in  the  maintenance  of  the  will,  and  the  action 
cannot  be  maintained  by  one  claiming  in  hostility  to  it." 

In  the  course  of  the  opinion  delivered  in  that  case  reference  was 
niade  to  Zong  v.  Rogers  (79  Hun,  441),  in  which  latter  case  it  was 
suggested  that  a  person  interested  in  a  will  may  bring  an  action 
under  this  section  after  the  expiration  of  one  year  to  determine  the 
title  to  real  estate  devised  thereby.  In  further  commenting  upon 
the  section  Judge  GRAt  said  in  Lewis  v.  Cook  {supra) :  "  It  pro- 
vided a  simple  and  effective  procedure,  by  resort  to  which  any  per- 
son interested  in  maintaining  a  will  or  codicil,  which  had  once  been 
admitted  to  probate,  might  cause  the  validity  of  the  probate  to  be 
detennined  in  a  manner  which  would  thereafter  prevent  the  main- 
tenance of  other  actions  involving  that  question.  So  regarded,  the 
section  does  not  apply  to  a  person  situated  as  the  plaintiff  in  this 
action  was.  He  was  not  named  in  the  will  and  took  no  benefit  or 
advantage  under  it.  His  interest  was  in  opposition  to  the  will.  All 
the  interest  that  he  could  pretend  to  was  that  interest  in  the  estate 
of  the  decedent  which  the  law  would  entitle  him  to  if  the  will 
were  declared  to  be  an  invalid  testamentary  disposition.  In  our  judg- 
ment the  plaintiff  was  not  a  person  interested  in  the  will  of  Mrs. 
Snelling  and,  therefore,  was  not  authorized  to  bring  this  action  to 
determine  its  validity,  or  that  of  its  probate." 

In  Snow  v.  Hamilton  (90  Hun,  157)  the  section  was  under  con- 
sideration, and  it  was  held  that  the  use  in  the  section  of  the  language 
"*any  person  interested  in  a  will  or  codicil  admitted  to  probate'  does 
not  preclude  a  person  not  named  in  a  will,  but  who  is  interested  in 
it  or  in  its  probate,  from  bringing  an  action  as  contemplated  by  the 
section."  It  was  further  said  in  that  case  that  all  the  heirs  and 
other  interested  persons  must  be  parties  to  the  action.  That  case 
was  referred  to  with  approbation  in  Thomas  v.  Thomas  (decided 
by  the  first  department  in  October,  1896,  and  reported  in  9  App.  Div. 
487)  in  which  latter  case  it  was  held  that  the  section  "  enacts  that 
within  a  certain  time  any  person  interested  in  a  will  or  codicil 
admitted  to  probate  in  this  State  may  cause  the  validity  of  the  pro- 
bate thereof  to  be  determined  in  an  action  in  the  Supreme  Court. 
The  precise  point  as  to  the  interpretation  of  the  words  '  any  person 
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interested  in  a  will,'  as  they  are  used  in  the  statute,  was  considered 
in  the  case  of  Snow  v.  Hamilton  (90  Ilun,  161),  and  it  was  held 
that  they  did  not  relate  exclusively  to  u  person  named  in  the  will, 
but  included  heirs  at  law  and  next  of  kin,  and  that  any  other  con- 
struction would  confine  the  remedy  provided  by  the  statute  to 
beneficiaries  under  the  will,  and  that  such  a  construction  is  altogether 
too  narrow.  "We  think  the  views  expressed  in  the  case  cited  contain 
a  correct  interpretation  of  the  statute."  In  the  Thomas  case  the 
plaintiff  was  a  daughter  and  heir  at  law  of  the  testator  whose  will 
she  challenged ;  and  she  also  challenged  a  deed,  and  it  appeared 
that  the  deed  and  the  will  referred  to  the  same  property  and  to  the 
same  title. 

On  the  23d  of  March,  1897,-  the  Legislature  amended  section 
2653a  by  chapter  104r,  and  it  was  provided  that  the  cliapter  should 
take  effect  September  1,  1897.  On  the  22d  of  May,  1897,  the 
Legislature  again  amended  the  section  by  chapter  701  of  the  laws 
of  that  year,  and  the  section  as  thus  amended  provides,  viz. :  "  Any 
person  interested  as  devisee,  legatee  or  otherwise,  in  a  will  or  codicil 
admitted  to  probate  in  this  State,  as  provided  by  the  Code  of  Civil 
Procedure,  or  any  person  interested  as  heir  at  law,  next  of  kin  or 
otherwise,  in  any  estate,  any  portion  of  which  is  disposed  of  or 
affected,  or  any  portion  of  which  is  attempted  to  be  disposed  of  or 
affected  by  a  will  or  codicil  admitted  to  probate  in  this  State,  as  pro- 
vided by  the  Code  of  Civil  Procedure,  within  two  years  prior  to  the 
passage  of  this  act,  or  any  heir  at  law  or  next  of  kin  of  the  testator 
making  such  will,  may  cause  the  validity  or  invalidity  of  the  probate 
thereof  to  be  determined  in  an  action  in  the  Supreme  Court  for  the 
county  in  which  such  probate  was  had.  *  *  *  "  In  that  chapter 
it  was  provided  the  act  should  take  effect  immediately.  The  lan- 
guage used  authorized  an  action  to  be  brought  by  "  any  person 
interested  as  devisee,  legatee  or  otherwise  in  a  will  *  *  *  or 
any  person  interested  as  heir  at  law,  next  of  kin  or  otherwise  in  any 
estate,  *  *  *  or  any  heir  at  law  or  next  of  kin  of  the  testator 
making  such  will."  It  is  not  alleged  in  the  complaint  in  this  case 
that  the  plaintiff  was  interested  as  devisee,  legatee  or  otherwise  in 
the  will  admitted  to  probate.  Nor  is  it  alleged  that  she  is  a  person 
"interested  as  heir  at  law,  next  of  kin  or  otherwise  in  any  estate" 
disposed  of  by  the  second  will.     Nor  is  it  alleged  in  the  complaint 
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that  she  is  an  heir  at  law  or  next  of  kin  of  the  testator  making  such 
will.  Tlie  complaint,  therefore,  does  not  bring  the  plaintiff  within 
the  exact  terms  of  the  statute.  It  is  nowhere  alleged  that  the  house 
and  lot  on  Hoffman  street  was  any  part  of  the  estate  of  the  deceased, 
or  that  it  was  controlled  or  affected  bj'  the  will  of  the  2d  of  Janu- 
ary, 1897.  The  plaintiff  has  not  alleged  facts  suificient  to  bring  her 
within  any  of  the  provisions  of  the  section  authorizing  the  action  to 
determine  the  validity  of  the  will  admitted  to  probate.  If  it  be 
assumed  that  the  second  will  was  made  by  the  testatrix  when  she 
was  of  unsound  mind,  or  that  it  was  the  result  of  fraud  practiced 
upon  her,  and,  therefore,  that  it  was  inefficient,  still  there  is  no 
allegation  in  the  complaint  that  indicates  that  in  the  estate  left  by 
her  at  the  time  of  her  death,  the  plaintiff  had  any  interest.  It 
seems  to  follow  that  the  plaintiff  has  failed  to  allege  facts  sufficient 
to  constitute  a  cause  of  action  within  the  permission  of  section  2653a, 
and  that  the  demurrer  ought  to  be  sustained. 

All  concurred,  except  Ward,  J.,  not  voting. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  the  plaintiff  to  amend  upon  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 


The  People  of  the  State  of  New  York,  Appellant,  v,  Morris  F. 
Shefpard  and  John  H.  Butler,  Respondents,  Impleaded  with 
Daniel  Lanning. 

Action  by  the  People  on  a  bond  given  by  a  depositary  of  court  funds  —  transfer 
thereof  by  check  —  liability  for  moneys  deposited  before  tlie  bond  was  given. 

An  action  to  enforce  a  bond  given  by  a  bank  designated  by  the  Comptroller  as  a 
depositary  of  the  trust  funds  in  the  hands  of  a  county  treasurer,  pursuant  to 
section  746  of  the  Code  of  Civil  Procedure,  may  be  maintained  by  The  People. 

In  such  an  action  it  appeared  that  the  county  treasurer,  who  took  office  after  the 
execution  of  the  bond,  received  from  his  predecessor  a  check  covering  the  trust 
funds  on  deposit  with  the  bank,  some  of  which  funds  represented  moneys 
deposited  with  the  bank  before  the  execution  of  the  bond,  and  that  the  county 
treasurer,  after  indorsing  the  check,  deposited  it  in  the  bank  and  received  there- 
from deposit  books  covering  the  amount  of  the  trust  funds  on  deposit. 
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HM,  that  the  force  of  the  transactioD  was  the  same  as  though  the  incoming 
treasurer  had  actually  drawn  currency  upon  the  check  and  then  deposited  the 
same  to  his  credit  as  county  treasurer,  and  that  the  obligors  upon  the  bond  were 
liable  for  moneys  which,  while  included  in  the  check  given  by  the  outgoing  to 
the  incoming  treasurer,  had  actually  been  on  deposit  with  the  bank  prior  to  the 
execution  of  the  bond. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Yates  on  the  14th  day  of  December,  1897, 
upon  the  report  of  a  referee. 

The  action  was  commenced  October  14, 1896,  to  recover  $2,585.16, 
besides  interest,  on  a  bond  executed  on  the  29th  day  of  July,  1892, 
in  the  penal  sum  of  $15,000  to  the  People  of  the  State  by  the 
Yates  County  National  Bank,  and  John  II.  Butler,  Daniel  Lanning 
and  Morris  F.  Sheppard.  The  condition  clause  of  the  bond  is  as 
follows : 

"  Whereas,  the  Comptroller  of  the  State  of  New  York,  pursuant 
to  the  provisions  of  section  746  of  the  Code  of  Civil  Procedure, 
has  designated  the  Yates  County  National  Bank  of  Penn  Yan,  N. 
Y.,  as  a  depository  for  funds  or  moneys  paid  into  court  in  and  for 
the  county  of  Yates, 

'*  Ifow^  therefore^  the  condition  of  this  obligation  is  such,  that  if 
the  said  Yates  County  National  Bank  of  Penn  Yan,  N.  Y.,  shall 
well  and  faithfully  do  and  perform  all  things  required  by  law  to  be 
done  and  performed  on  its  part  in  reference  to  the  funds  or  moneys 
deposited  in  such  bank,  in  pursuance  of  such  designation,  and  shall 
well  and  faithfully  account  for,  and  pay  over  to  the  persons  or  parties 
entitled  thereto,  all  moneys  so  deposited  with.it,  with  interest  thereon 
at  the  rate  of  4  per  centum  per  annum,  whenever  lawfully  required 
so  to  do,  and  shall  obey  all  lawful  orders  and  directions  which  may 
be  at  any  time  made  in  reference  thereto,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue." 

The  bond  was  approved  by  the  county  judge  of  Yates  county, 
the  form  thereof  by  the  Attorney-General,  and  the  bond  thus 
approved  was  received  and  approved  by  the  Comptroller  and  tiled 
in  his  office  soon  after  its  execution.  On  the  28th  day  of  May,  1896, 
the  Yates  County  National  Bank,  being  insolvent,  passed  into  the 
hands  of  a  receiver  appointed  by  the  Comptroller  of  the  Currency, 
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and  upon  proper  demand  before  suit  brought,  failed  and  refused  to 
pay  over  the  moneys  mentioned  in  the  complaint. 

Prior  to  1892  the  Yates  County  National  Bank  held  certain  trust 
funds  belonging  to  the  care  and  custody  of  the  county  treasurer  of 
that  county,  amounting  to  the  sum  of  $2,049.40.  Subsequent  to 
the  execution  of  the  bond  in  suit  there  was  deposited  in  the  Yates 
County  National  Bank,  in  pursuance  of  the  designation  of  the  Comp- 
troller under  section  746  of  the  Code  of  Civil  Procedure,  the  sum 
of  $535.76.  The  referee  allowed  a  recovery  of  the  latter  sum  and 
refused  a  recovery  of  the  $2,049.40. 

G.  D,  B.  Ilasbrouck^  Deputy  Attorney- General^  for  the  appellant. 

William  T.  Morris^  for  the  respondent  Sheppard. 

John  H,  Butler^  in  proper  person,  respondent. 

Hardin,  P.  J. : 

This  action  is  not  brought  upon  the  official  bond  of  the  county 
treasurer,  and,  therefore,  the  provisions  found  in  section  1888  of  the 
Code  of  Civil  Procedure  do  not  apply. 

Section  1969  of  the  Code  of  Civil  Procedure  provides  that  an 
action  may  be  brought  in  the  name  of  the  People,  "  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,"  where  any  money  or  funds  held  or  owned  by  the  State, 
by  a  lioard,  "  officer,  custodian,  agency  or  agent  of  the  State  or  of  a 
city,  county,"  has  been  obtained,  received,  converted  or  disposed  of. 
In  this  action  the  bank  had  received  funds  —  moneys —  the  care  and 
supervision  of  which  had  been  placed  under  the  Comptroller  ;  and 
it  was  the  duty  of  the  bank  and  its  sureties  to  pay  over  the  money 
on  demand  ;  and  when  it  declined  to  do  so,  the  language  of  its  bond 
became  operative,  and  the  People  were  entitled  to  maintain  an  action 
to  enforce  the  bond.     {The  People  v.  Backus^  117  N.  Y.  196.) 

(2)  Prior  to  1892  the  Supreme  Court  supervised  the  trust  funds 
in  the  hands  of  the  county  treasurers  of  the  State.  In  that  year  the 
sections  of  the  Code  were  amended  so  as  to  transfer  from  the 
Supreme  Court  to  the  Comptroller  the  supervision  of  the  trust  funds 
in  the  hands  of  the  county  treasurer  of  the  county.  In  that  year 
section  746  of  the  Code  of  Civil  Procedure  was  amended  so  as  to 
App.  Dr^.— Yol.  XXXYII.        16 
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provide  that  "all  funds  or  moneys  paid  into  court  shall  be  deposited 
in  such  savings  bank  *  *  *  bank  *  *  *  as  shall  be  desig- 
nated by  the  Comptroller  as  soon  as  received  by  the  custodian 
thereof."  It  was  further  provided  in  that  section  that  the  deposi- 
tories designated  shall  pay  a  fair  rate  of  interest,  and  "before 
receiving  any  such  deposit  shall  give  to  the  People  of  the  State  a 
good  and  sufficient  bond,  with  two  or  more  sureties,  in  such  form  as 
the  Attorney-General  shall  prescribe,  such  bond  to  be  approved  by 
the  county  judge  of  the  county  in  which  such  savings  bank,  br.nk, 
trust  company,  bank  association  or  banker  shall  be  located,  and  by 
the  Comptroller  of  the  State,  and  filed  in  the  office  of  the  Comp- 
troller." In  pursuance  of  that  section  the  bond  in  question  was  exe- 
cuted and  delivered. 

According  to  the  testimony,  Charles  Hunter  was  elected  county 
treasurer  of  Yates  county,  and  took  office  on  the  1st  of  January, 
1895.  He  testifies  that  on  or  about  January  third,  as  county  treas- 
urer, he  made  a  deposit  in  the  Yates  County  National  Bank,  and 
he  produced  a  check  which  he  received  from  his  predecessor,  A.  J. 
Henry  Smith,  for  $6,287.72.  He  testifies:  "I  deposited  it,"  after 
having  indorsed  it,  in  the  Yates  County  National  Bank.  He  testi- 
fied that  from  the  cashier  he  received  "  deposit  books  covering  the 
amount  of  that  deposit  from  the  bank."  In  answer  to  a  question  as 
to  what  the  check  represented,  the  witness  said :  *'The  trust  funds 
to  the  beneficiaries  tliat  are  down  there  on  tlie  book ;  the  same  names 
down  on  the  bank  book."  He  also  testified  that  the  bank  gave  him, 
as  county  treasurer,  deposit  books  "  showing  the  credit  to  each  of 
the  individual  actions  which  are  specified  in  exhibit  No.  3." 

The  evidence  satisfactorily  establishes  that,  of  the  money  received 
by  the  county  treasurer  on  the  1st  of  January,  1895,  there  remained 
on  hand,  at  the  time  of  the  failure,  $2,585.16.  Of  that  sum,  all 
but  $535.76  had  been  actually  on  deposit  with  the  bank  prior  to  the 
execution  of  the  bond.  When  Mr.  Hunter  came  into  office  on  the 
1st  of  January,  1895,  it  was  his  duty  to  take  control  and  supervision 
of  the  trust  funds,  and  in  doing  so  he  received  from  his  predecessor 
the  check  covering  the  funds,  and  made  a  deposit  thereof  in  the 
bank.  The  force  and  effect  of  the  check  were  to  give  Mr.  Hunter, 
the  new  county  treasurer,  custody  of  the  funds ;  and  we  think  the 
force  of  the  transaction  was  the  same  as  though  he  had  actually 
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drawn  the  currency  ou  the  check  and  turned  around  and  deposited 
the  same  to  his  credit  as  county  treasurer.  It  became  his  duty, 
under  section  746  of  the  Code  of  Civil  Procedure,  as  soon  as  he 
received  the  funds  or  moneys  from  liis  predecessor,  to  deposit  the 
same  in  a  bank  or  trust  company  designated  by  the  Comptroller. 
That  duty  was  positive  and  imperative.  The  section  of  the  Code 
provides  'that  he  shall,  as  soon  as  he  received  and  becomes  the  "  cus- 
todian "  of  the  moneys,  make  such  deposit.  He  complied  with  the 
law  when  he  received  the  check  from  his  predecessor  aud  turned 
around  and  made  the  deposit  in  his  own  name  as  county  treasurer, 
he  having  become  the  custodian  of  the  funds.  This  construction  is 
supported  by  and  in  harmony  with  the  language  found  in  section 
750  of  the  Code  of  Civil  Procedure,  wherein  it  is  provided,  viz.  : 
"  On  the  expiration  of  the  official  term  of  a  county  treasurer,  or 
where  a  vacancy  occurs  in  his  office,  by  death,  or  otherwise,  all 
public  stock,  bonds,  mortgages  and  other  securities  held  by  him,  as 
prescribed  in  this  title,  vest  in  his  successor  in  office;  and  all 
money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust  company 
or  other  depository,  to  his  credit,  vests  i7i  and  7nust  be  canned  to  the 
account  of  his  successor  in  officeP  It  was,  therefore,  the  dut}'^  of 
the  bank  officers  to  carry  the  moneys  that  were  in  the  hands  of 
Smith,  the  outgoing  treasurer,  to  the  account  of  his  successor  in 
office,  and  such  was  the  fair  intent  and  purpose  of  the  outgoing 
treasurer  and  the  incoming  treasurer,  as  well  as  the  bank  officers, 
as  gathered  from  the  evidence  which  is  adduced,  relating  to  what 
transpired  when  Hunter  became  the  custodian  of  the  funds. 

It  has  been  repeatedly  held  that  a  check  given  upon  a  bank,  upon 
a  particular  fund,  operates  as  an  assignment  of  that  fund.  {Attor- 
ney-Qefieral  v.  Continental  Life  Insurance  Company^  71  N".  Y. 
325.)  And  in  Pickslay  v.  Sprr  (149  N.  Y.  438)  it  was  said  that 
giving  a  check  for  money,  if  the  money  is  in  the  bank  against  which 
it  is  drawn,  is  like  handing  the  money  to  the  party. 

In  1892  appellant  Sheppard  was  the  president  of  the  bank  and 
appellant  Butler  was  a  director  of  the  bank,  and  it  is  not  unreason- 
able to  suppose  that  they  appreciated  the  force  of  the  new  legislation 
relating  to  the  custody  of  trust  funds,  and  that  they  entered  into 
the  bond  with  a  full  understanding  that  the  State  had  inaugurated  a 
new  system,  and  intended   that  all  trust  funds   held  by  county 
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treasurers  should  be  kept  in  a  designated  depository,  and,  presum- 
ably, they  executed  the  bond  in  question  with  knowledge  that 
the  poUcy  of  the  State  had  been  changed,  and  that  it  was  the  inten- 
tion of  the  legislation  that  all  sucli  funds  should  be  secured,  not 
only  by  a  depository  named  by  the  Comptroller,  but  that  a  bond 
should  be  executed  from  the  depository,  with  sureties,  for  the  pur- 
pose of  giving  further  security  to  trust  funds. 

We  think  the  learned  referee  fell  into  an  error  in  his  first  con- 
clusion of  law  where  he  says  that  the  defendants  "  are  not  liable  for 
the  said  sum  of  $2,049.40,  the  amount  due  on  the  funds  deposited 
with  the  bank  under  the  order  of  the  court,  prior  to  its  designation 
by  the  Comptroller  as  a  depository."  That  conclusion  is  duly 
excepted  to,  and  the  exception  presents  an  error  requiring  us  to 
reverse  the  judgment. 

All  concurred,  except  Wabd,  J.,  not  voting. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


Marshall  W.  King,  Respondent,  v.  Philander  Mott,  Appellant. 

JPhUe  representatians  as  to  the  ?iumber  of  acres  in  a  farm  —  mode  of  determining  the 
damages  —  t?ie  measure  of  damage  is  the  difference  between  tlie  farm  as  it  is  and 
as  it  would  be  if  as  represented. 

In  an  action  to  recover  damages  for  false  representations  made  by  the  defendant 
concerning  the  number  of  acres  in  a  farm  purchased  from  him  by  the  plaintiff, 
it  is  error  for  the  court  to  charge  that,  in  determining  the  plaintiff's  damages 
the  jury  should  ascertain  the  value  of  the  farm  per  acre  by  dividing  the  pur- 
chase price  by  the  number  of  acres  which  the  defendant  represented  the  farm 
to  contain,  and  multiply  such  sum  by  the  number  of  acres  by  which  the  farm 
fell  short  of  the  amount  stated  by  the  defendant. 

Bemble,  that  the  true  measure  of  damages  would  be  the  difference  in  the  value  of 
the  farm  as  it  actually  was,  and  its  value  as  it  would  be  if  it  had  contained  the 
quantity  of  land  it  was  represented  to  contain. 

McLennan,  J.,  dissented. 

Appeal  by  the  defendant.  Philander  Mott,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Ontario  on  the  23d  day  of  February, 
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1898,  upon  the  verdict  of  a  jury,  for  $319.59,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  25th  day  of  February,  1898, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Walter  H.  Knapp^  for  the  appellant. 

Colston  W,  Eatey^  for  the  respondent. 

Hasdin,  p.  J. : 

This  action  was  commenced  on  the  31st  day  of  June,  189Y.  In 
the  plaintiff's  complaint  it  is  alleged  that  on  the  19th  of  January, 
1892,  in  the  town  of  Phelps,  he  purchased  of  the  defendant  his  farm 
situated  in  that  town  for  the  agreed  price  of  $3,000.  "  That  the 
defendant,  at  the  time  of  said  purchase,  and  as  an  inducement 
thereto,  stated  and  represented  to  plaintiff  that  said  farm  contained 
forty-four  acres  of  land,  whereas,  in  truth  and  in  fact,  said  farm  con- 
tained only  forty  acres  of  laiid."  The  complaint  alleges  that  the 
defendant  when  he  made  the  statement  and  representation  as  to  the 
quantity  of  said  land  "  well  knew  that  said  farm  contained  ojily  forty 
acres  of  land,  and  made  said  statement  and  representation  to  plain- 
tiff with  the  intent  to  deceive  and  defraud  this  plaintiff.  That  the 
plaintiff  at  the  time  said  statement  and  representation  was  made 
believed  the  same  to  be  true,  and,  not  knowing  to  the  contrary,  but 
relying  on  same,  made  the  said  purchase  and  took  his  conveyance 
thereof  from  defendant  and  paid  therefor  the  said  sum  of  three 
thousand  dollars." 

Sufficient  evidence  was  given  upon  the  trial  to  warrant  the  jury 
in  finding  that  the  alleged  false  representations  were  made,  and  that 
when  they  were  made  by  defendant  he  knew  the  same  to  be  false. 
Upon  an  actual  survey  of  the  farm  it  was  found  to  contain  forty 
and  fifty-four  one-hnndredths  acres  of  land,  or  a  shortage  of  three 
and  forty-six  one-hundredths  acres. 

Plaintiff  gave  evidence  tending  to  show  the  value  of  the  land  if 
as  represented,  and  also  evidence  tending  to  show  the  value  of  the 
land  as  it  actually  was  in  quantity,  and  claimed  upon  the  trial  to 
recover  the  difference. 

In  the  course  of  the  charge  delivered  by  the  learned  trial  judge, 
he  said  to  the  jury  :  "  If  you  find  that  he  did  represent  that  there 
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were  forty-four  acres  when  he  kuew  there  were  but  forty  acres  and 
a  fraction,  the  plaintiif  is  entitled  to  such  sum  as  will  compensate 
him  for  the  damages  he  has  sustained.  The  damages  he  sustained 
would  be  just  what  he  paid  for  this  deficiency  of  3.46  acres.  He 
paid  for  just  so  much  more  land  than  he  got,  at  the  price  which, 
computing  the  land  at  forty-four  acres  and  the  price  $3,000,  it  makes 
per  acre.  Dividing  the  three  thousand  dollars  by  forty-four,  you 
have  the  price  of  $68.18,  and  multiplying  that  by  3.'«l:6  amounts  to 
$235.90.  If  the  plaintiflE  is  entitled  to  recover,  he  is  entitled  to 
interest  upon  that  sum,  amounting  to  $72.69,  making  in  all  $319.59. 
If  you  find  the  plaintiflE  is  entitled  to  recover,  that  will  be  the  amount 
for  which  you  will  give  him  a  verdict." 

Thereupon  the  counsel  for  the  defendant  excepted  to  the  charge 
that  if  the  plaintiflE  was  entitled  to  recover  he  was  entitled  to  recover 
the  sum  of  $235.90,  and  interest ;  and  the  counsel  for  the  defendant 
asked  the  court  to  charge  *•'  that  the  true  rule  of  damages  would  be 
the  diflEerence  between  the  value  of  the  farm,  if  it  contained  forty- 
four  acres,  and  the  value  of  the  farm,  if  it  contained  40.54  acres." 
The  request  was  refused  and  an  exception  was  taken. 

In  Vail  V.  Reynolds  (118  N".  Y.  297)  it  is  laid  down  that  a  per- 
son who  is  induced  by  fraudulent  representations  to  purchase  prop- 
erty has  three  remedies;  one  of  them  is  to  retain  what  he  has 
received  "  and  bring  an  action  at  law  to  recover  the  damages  sustained, 
the  measure  of  which  is  the  diflEerence  between  the  value  of  the 
article  sold  and  what  it  should  be  if  as  represented." 

In  Krv>mm  v.  Beach  (96  N.  Y.  398)  the  rule  of  damages  was 

under  discussion,  and  Finch,  J.,  said  at  page  407,  "  Where  fraud  is 

established,  full  and  complete  indemnity  is  awarded.     That  full 

indemnity  may  go  beyond  the  consideration  paid.     The  purchaser 

of  land,  as  of  other  property,  has  a  right  to  make  a  good  bargain  if 

he  can,  provided  only  that  he  deals  honestly.     Often   the  profit 

.  eecured  above  the  price  paid  is  the  sole  motive  for  the  purchase,  and 

where  there  is  an  exchange  of  lands  to  some  extent  one  dealing 

fairly  may  sell  his  own  at  a  high  price  and  secure  another's  at 

a  low  one.     To  the  entire  benefit  of  his  bargain  he  is  entitled.     If 

there  had  been  no  fraud  he  would  have  had  it ;  he  should  not  lose 

t  because  the  other  party  has  been  dishonest.    The  measure  of  dam- 

ges,  therefore,  should. be  that  adopted  by  the  court  below;  the  dif- 
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ference  in  value  between  the  property  conveyed  and  that  which 
would  have  been  conveyed  had  the  property  been  as  represented, 
and  the  actual  contract  honestly  fulfilled." 

A  similar  doctrine  is  alluded  to  in  Weasels  v.  Carr  (15  App. 
Div.  360). 

We  think  the  exceptions  to  which  we  have  already  referred  pre- 
sent error  requiring  us  to  grant  a  new  trial. 

All  concurred,  except  McLennan,  J.,  dissenting,  and  Ward,  J., 
not  voting. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


John  FrrzoEKALD,  as  Administrator,  etc.,  of  Thomas  Fitzgerald, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  Appellant. 

Negligence — brakeman  found  with  his  skvU  crushed,  an  top  of  a  freight  car  after  it 
had  passed  under  a  bridge  —  when  the  cause  of  his  death  and  the  questions  of  negli- 
gence and  contributory  negligence  are  for  the  jury  —  verdict  for  |8,500  not  excessive. 

Upon  the  trial  of  an  action  to  recover  damages  for  the  death  of  the  plaintifTs  intes- 
tate, resulting  from  the  defendant's  alleged  negligence,  evidence  was  given  to 
the  effect  that  the  intestate,  who  was  a  brakeman  in  the  employ  of  the  defend- 
ant, a  railroad  company,  went  upon  the  top  of  a  freight  car  shortly  before  it 
reached  a  bridge  over  the  defendant's  road,  the  bottom  of  which  bridge  was 
between  four  and  five  feet  above  the  top  of  the  freight  car  upon  which  the 
intestate  was  standing ;  and  that  after  the  freight  car  had  passed  under  the 
bridge,  the  intestate,  who  was  somewhat  over  five  feet  in  height,  was  found 
lying  dead,  or  nearly  so,  upon  the  top  of  the  car  with  the  back  of  his  skull 
crashed,  the  injuries  being  sufficient  to  cause  immediate  death. 

Held,  that  the  court,  under  the  circumstances  disclosed  by  the  evidence,  properly 
submitted  to  the  Jury  the  question  whether  the  intestate  met  his  death  by  com- 
ing in  contact  with  the  defendant's  bridge. 

Testimony  was  given  tending  to  show  that  the  accident  happened  while  the  intes- 
tate was  making  his  first  trip  eastward  as  brakeman ;  that  he  had  no  knowl- 
edge of  the  existence  of  the  bridge  in  question,  and  that  there  were  no  telltales 
or  warning  signals  maintained  west  of  the  bridge  as  required  by  chapter  489  of 
the  Laws  of  1884. 

Edd,  that  the  questions  of  the  defendant's  negligence  and  of  the  intestate's  con- 
tributory negligence  were  for  the  Jury ; 
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That  it  could  not  be  said  as  matter  of  law  that  the  deceased  assumed  the  risk  of 
coming  into  contact  with  the  bridge  ; 

That  a  verdict  of  |3,500  would  not  be  disturbed  as  excessive  where  it  appeared 
that,  at  the  time  of  his  death,  the  intestate  was  nearly  twenty -two  years  of  age, 
in  good  health,  and  there  was  some  evidence  tending  to  show  that  he  paid  $20 
a  month  to  his  mother  for  board  and  washing ;  and  that  the  fact  that  two  prior 
verdicts  were  rendered  for  $8,000  each  did  not  indicate  that  the  jury  in  render- 
ing the  $8,500  verdict  were  influenced  by  passion  or  prejudice.   ■ 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Herkimer  on  the  11th  day  of  April,  1898,  upon  the  verdict  of  a 
jury  for  $3,500,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  6th  day  of  April,  1898,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

C.  D,  Prescottj  for  the  appellant. 

Hadley  Jones^  for  the  respondent. 

Hardin,  P.  J. : 

This  action  was  commenced  September  19, 1889.  The  complaint 
alleges  that  on  the  11th  of  November,  1887,  Thomas  Fitzgerald, 
plaintiff's  intestate,  was  in  the  employ  of  the  defendant  as  brake- 
man,  and  was  making  his  first  trip  as  such  brakeman ;  that  it  was 
necessary  and  imperative  for  the  proper  performance  of  his  work 
for  him  to  go  upon  tlie  tops  of  the  freight  cars  when  in  motion,  and 
that  on  the  eleventh  of  November,  while  in  the  discharge  of  his 
duties  as  such  brakeman,  he  was  ordered  out  on  top  of  the  freight 
train,  wliich  was  then  in  motion,  and  while  he  was  engaged  and 
occupied  in  the  execution  of  his  duties,  the  train  was  moving  east* 
wardly  in  close  proximity  to  a  bridge  overhanging  the  tracks  of  the 
road,  and  the  intestate  was  struck  by  the  bridge  and  received  injur- 
ies which  caused  his  death. .  The  bridge  was  located  near  the  sta- 
tion known  as  Green's  Corners.  It  was  alleged  that  the  bottom  of 
said  bridge  was  only  about  four  feet  from  the  top  of  the  freight 
car  upon  which  Fitzgerald,  the  intestate,  was  standing  at  the  time 
he  was  struck.  It  is  alleged  that  no  telltales  or  warning  signak 
were  maintained  by  the  defendant  at  or  near  the  approaches  to  said 
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bridge,  although  the  defendant  knew  of  the  dangerous  condition  of 
the  road  at  the  point  where  the  injuries  were  received.  It  is  alleged 
the  defendant  "  so  carelessly  and  negligently  "  conducted  its  road 
that  the  intestate,  while  passing  under  said  bridge,  "  without  any 
negligence  or  fault  on  his  part,  and  while  he  was  using  due  care,'* 
was  struck  and  killed  by  coming  in  contact  with  the  said  bridge. 

On  the  23d  of  January,  1889,  letters  of  administration  upon  the 
goods,  etc.,  of  the  intestate  were  issued  to  the  plaintiff.  The 
intestate  left  him  surviving  his  father  and  his  mother,  who  were 
dependent  upon  him  for  support.     The  intestate  was  unmamed. 

The  answer  of  the  defendant  admits  its  incorporation,  and  alleges 
that  the  accident  to  the  intestate  "  was  wholly  due  to  the  careless- 
ness, negligence,  want  of  care  and  acts  of  the  said  Thomas  Fitz- 
gerald, and  not  otherwise." 

The  issues  were  iiret  brought  to  trial  in  1890,  at  a  Circuit  Court 
held  in  the  county  of  Herkimer,  and  a  verdict  was  rendered  in  favor 
of  tlie  plaintiff  for  $3,000.  An  appeal  was  taken  from  the  judg- 
ment entered  upon  that  verdict,  and  in  February,  1891,  the  case 
was  heard  in  the  General  Term  of  the  fourth  department  and  an 
opinion  was  delivered  which  led  to  the  reversal  of  the  judgment, 
and  in  the  opinion,  which  was  reported  in  69  Hun,  226,  it  was  said 
that  a  brakeman  "  who  is  aware  of  the  fact  that  no  warning  signals 
have  been  placed  at  a  bridge  which  crosses  the  tracks,  and  that  the 
bridge  is  so  low  as  to  render  it  dangerous,  and  who  is  injured  by 
such 'bridge  by  reason  of  his  not  exercising  the  care  necessary  to 
enable  him  to  escape  the  consequences  of  such  defect,  is  guilty  of 
contributory  negligence  which  precludes  his  recovering  damages 
from  the' railroad  company,  although  the  railroad  company  has  vio- 
lated the  provision  of  chapter  439  of  the  Laws  of  1884,  requiring 
that  suitable  warning  signals  should  be  placed  at  such  bridge."  At 
the  trial  then  under  review  Mitchell,  the  conductor  of  the  train,  was 
called  as  a  witness  in  behalf  of  the  plaintiff,  and  his  credibility  was 
thereby  vouched  for  by  the  plaintiff,  and  gave  evidence  pertinent 
to  the  inquiry  whether  the  plaintiff's  intestate  was  free  from  con- 
tributory negligence. 

The  issues  were  again  brought  to  trial  at  the  Herkimer  Circuit  in 
1894,  and  the  jury  rendered  a  verdict  for  $3,000  in  favor  of  the 
App.  Div.— Vol.  X&XVII.         17 
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plaintiff.  A  motion  was  made  for  a  new  trial  and  denied,  and  an 
appeal  was  taken  from  the  judgment  and  the  order  entered  upon 
that  verdict.  The  appeal  was  heard  and  decided  in  July,  1895,  and 
the  opinion  delivered  by  the  court  in  the  decision  made  of  the  appeal 
is  reported  in  88  Hun,  359.  Upon  the  trial  then  in  review  Mitch- 
ell was  not  called  in  behalf  of  the  plaintiff,  but  was  called  as  a 
witness  in  behalf  of  the  defendant,  and  the  court  in  deciding  the 
appeal  then  before  it,  held  :  "  The  conductor,  a  witness  for  the  defend- 
ant, testified  that  the  deceased,  a  brakeman,  knew  that  the  bridge 
was  low,  and  that  there  were  no  warning  signals  at  the  bridge.  There 
was  also  evidence  to  show  that  the  deceased  had  been  in  the  cab  of 
the  engine  and  that  the  fireman  had  told  him  that  it  was  not  neces- 
sary for  him  to  go  on  top  of  the  cars.  Held,  that  the  case  was  a 
proper  one  for  the  jury  ;  that  if  the  deceased  knew  the  location  of 
the  bridge,  and  that  it  was  a  low  one,  btit  hy  reason  of  bei^ig  occu- 
pied at  the  time  in  the  discharge  of  his  duties  did  not  notice  his 
approach  to  it,  he  would  not  necessarily  be  charged  with  contribu- 
tory negligence."  And  it  was  also  held  on  that  occasion  that  the  vei - 
diet  of  $3,000  was  not  excessive.  The  defendant  took  an  appeal  to 
the  Court  of  Appeals,  and  a  decision  was  made  by  that  court  revers- 
ing the  judgment,  and  its  opinion  is  reported  in  154  New  York,  263, 
and  it  was  then  and  there  "  Held,  that  the  essential  fact  that  the  death 
was  caused  by  the  bridge  was  not  established  by  evidence  that  the 
deceased  was  standing  apparently  in  good  health  on  the  top  of  a  car 
just  before  the  train  passed  under  the  bridge,  which  was  from  four 
feet  seven  inches  to  six  feet  three  inches  above  the  tops  of  the  cars, 
and  that  immediately  thereafter  he  was  found  lying  on  top  of  the 
same  car,  near  the  center,  in  a  dying  condition,  without  the  produc- 
tion of,  or  the  effort  to  procure,  further  evidence  that  he  died  from 
violence  instead  of  disease,  such  as  evidence  tending  to  show  a 
wound  or  a  bruise  upon  his  person."  No  other  question  was  dis 
cussed  or  considered  in  the  opinion  delivered  on  that  occasion. 

Upon  the  trial  now  before  us  evidence  was  given  tending  to  show 
that  the  train  on  which  the  deceased  was  killed  had  an  Armour 
refrigerator  car  next  to  the  engine  and  several  other  Armour  and 
Swift  refrigerator  cars,  and  some  blood  was  observed  by  a  witness 
on  the  left-hand  side  of  the  first  refrigerator  car;  and  a  witness  who 
went  on  the  day  of  tlie  accident  to  Rome  and  saw  the  body  of  the 


Digitized  by 


Googk 


FITZGERALD  v,  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO.      LSI 


App.  Div.]  Fourth  Department,  January  Term,  1899. 

intestate,  testified  tliat  he  examined  the  same,  and  in  speaking 
thereof  he  used  the  following  language :  "  He  laid  on  a  stretcher, 
and  three  of  us  raised  up  his  head  and  the  back  of  his  head  was  all 
squashed  in,  and  I  remember  there  was  a  cut  on  the  back  of  his  head  ; 
there  was  a  little  blood  there  at  the  time." 

Dr.  Millington  was  called  as  a  witness  for  the  plaintiff  and  testi- 
fied that  he  was  one  of  the  coroners  of  the  county  and  that  he 
attended  upon  the  occasion  of  the  inquest  upon  the  body  of  the 
deceased  in  November,  1887,  at  Wiggins'  undertaking  rooms  in 
Rome.  The  witness  says:  "There  an  examination  was  made  by 
Dr.  E.  J.  Lawton,  Dr.  E.  S.  Millington  and  myself.  We  found 
upon  the  body  of  Thomas  Fitzgerald  a  fracture  of  the  occipital  bone, 
about  three  inches  back  of  the  ear.  It  was  a  multiple  fracture  and 
tlie  bone  depressed  upon  the  brain  tissue,  and  there  was  several 
smaller  fractures ;  that  is,  multiple  fractures ;  the  bone  was  broken 
in  several  places  and  there  was  blood  oozing  from  both  ears  and 
there  was  a  slight  abrasion  of  the  face.  There  was  no  autopsy  made. 
The  injuries  which  we  found  were  sufficient  to  produce  immediate 
death.  There  was  about  three  inches  of  fracture ;  the  bones  were 
broken  up  in  small  pieces.  *  *  *  There  was  a  multiple  fracture, 
that  is,  the  skull  was  broken  in  several  pieces  and  pressed  in  the 
brain.  *  *  *  I  think  the  cause  of  death  was  the  concussion  to 
the  brain  and  the  hemorrhage  which  he  had  from  each  ear.  I 
should  think  it  might  produce  a  rupture  at  the  base  of  the  brain. 
The  spot  that  was  pressed  in  was  about  the  size  of  a  quarter." 

In  the  course  of  the  charge  delivered  by  the  learned  trial  judge 
he  said :  "  In  the  first  place,  how  did  Fitzgerald  meet  his  death  ? 
There  isn't  any  dispute  but  what  upon  this  occasion,  upon  this  11th 
of  November,  1887,  a  little  west  of  Rome,  he  was  on  top  of  a  freight 
car  in  one  of  the  defendant's  trains.  That  he  went  upon  this  car 
shortly  before  a  bridge  was  reached  which  runs  over  the  defendant's 
road  at  this  point.  That  at  some  point  after  that  bridge  had  been 
passed  by  this  train  it  was  discovered  that  Fitzgerald  was  lying  upon 
the  car  dead,  or  nearly  dead.  In  addition  to  that,  evidence  has  been 
given  upon  this  trial  in  regard  to  certain  wounds  and  injuries  which 
were  found  upon  his  person,  and  evidence  has  been  given  with 
reference  to  certain  blood  which  it  is  claimed  was  seen  upon  this 
car.     Evidence  has  also  been  given  here  with  reference  to  the  height 


Digitized  by 


Googk 


132     FITZGERALD  v.  N.  Y.  CENTRAL  &  H.  R.  R.  R.  CO. 


Fourth  Department,  January  Term,  1899.  [Vol.  37. 

of  this  bridge,  which  I  think  was  somewhere  in  the  neighborhood 
of  17  feet  from  the  track.  Evidence  has  also  been  given  indicating^ 
as  the  plaintiff  claims,  that  Fitzgerald  upon  this  occasion  went  upon 
an  Armour  car,  which  was  of  a  certain  height  —  somewhere  in  the 
neighborhood  of  12  or  13  feet  high  —  and  then  evidence  has  further 
been  given  that  he,  himself,  was  of  a  height  somewhere  over  5  feet 
and  from  all  of  those  facts  the  plaintiff  asks  you  to  find,  as  established 
beyond  any  reasonable  doubt  in  this  case,  that  Fitzgerald  met  his 
death  by  reason  of  his  head  having  been  brought  in  contact  with  this 
bridge.  *  .  *  *  It  will  be  for  you  to  determine  here  from  all  the 
evidence  whether  Fitzgerald  did  upon  that  occasion  meet  with  an 
accident  by  being  brought  into  collision  with  this  bridge  which  did 
cause  his  death.  Of  course  if  you  should  find  that  he  died  in  some 
other  way,  entirely  disconnected  with  this  bridge ;  that  he  died  from 
disease  or  from  some  other  cause  than  the  one  claimed  by  the  plain- 
tiff, that  would  end  the  action*  Because,  as  I  have  said  to  you,  it  is 
necessary  for  the  plaintiff  to  establish  here  by  a  fair  preponderance 
of  evidence  that  Fitzgerald's  death  was  caused  by  having  his  head 
brought  up  against  this  bridge." 

We  think  the  evidence  given  on  this  trial  abundantly  warranted 
the  trial  judge  in  making  the  comments  which  we  have  quoted,  and 
others  of  like  character,  and  in  submitting  the  question  to  the  jury 
as  to  whether  the  deceased  came  to  his  end  by  reason  of  coming  in 
contact  with  the  bridge  of  the  defendant  under  the  circumstances 
disclosed  by  the  evidence.  The  evidence  seems  to  be  sufficient  to 
satisfy  the  most  stringent  construction  of  the  opinion  delivered  in 
the  Court  of  Appeals,  to  which  reference  has  been  made ;  and  that 
the  plaintiff  has  given  evidence  satisfactorily  sustaining  the  burden 
of  showing  that  the  death  was  caused  by  contact  wnth  the  bridge. 

(2)  In  May,  1884,  the  Legislature  passed  an  act  entitled  "  An  act 
for  the  better  protection  of  life  and  property  upon  the  railroads  of 
this  State,  to  promote  safer  and  better  management  of  steam  rail- 
roads." (Chap.  439,  Laws  of  1884.)  Tlie  2d  section  of  that  act  is 
as  follows  :  "  Every  steam  railroad  shall,  within  six  months  after  the 
passage  of  this  act,  erect,  and  thereafter  maintain,  such  suitable 
warning  signals  at  every  low  bridge  or  structure  which  crosses  the 
railroad  above  the  tracks,  where  such  warning  signals  may  be  neces- 
sary for  the  protection  of  employees  on  top  of  cars  from  injury." 
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There  was  evidence  given  that  the  intestate  was  on  his  first  trip  as 
brakeman,  and  there  was  evidence  given  that  he  had  never  been 
west  of  Utica ;  and  evidence  was  given  from  which  it  might  be  found 
as  a  fact  that  he  had  no  knowledge  of  the  bridge  in  question.  It 
appeared  by  evidence  that  there  were  no  telltales  or  warning  signals 
erected  or  maintained  west  of  the  bridge,  as  required  by  the  statute  to 
which  reference  has  been  made.  The  grade  was  descending  and  the 
defendant  had  a  rule  which  provided,  viz. :  "  In  descending  grades 
the  conductors  will  see  that  their  men  are  at  their  posts,  and  not 
allow  their  trains  to  acquire  a  greater  speed  than  1  mile  in  4 
minutes.  Conductors  and  engine  men  must  not  violate  this  rule 
under  any  circumstances."  The  grade  was  descending  easterly  at 
13.7  feet  to  the  mile.  The  grade  commenced  descending  some 
1,130  feet  west  of  the  bridge  and  extended  down  easterly  under  the 
bridge.  There  was  evidence  tending  to  show  that  it  was  part  of  the 
duty  of  a  head  brakeman  on  a  freight  train  to  look  out  and  see  that 
the  entire  train  was  intact,  there  being  side  lights  placed  on  the  side 
of  the  caboose  at  the  rear  end  of  the  train  which  could  be  seen  on  a 
straight  track  on  a  clear  night.  However,  on  stormy  nights  the 
only  way  to  see  the  rear  end  of  the  train  was  to  take  the  deck  or 
top  of  the  cars  and  go  back  until  the  light  could  be  seen  which  was 
placed  on  the  cupola  on  top  of  the  caboose,  which  can  only  be  seen 
on  a  straight  track  from  the  top  of  the  cars,  according  to  the  evi- 
dence found  in  the  appeal  book.  • 

Lin  eke.  the  fireman  on  the  train  when  the  accident  occurred,  testi- 
fied tliat  the  accident  occurred  just  before  daylight  in  tlie  morning. 
"  It  occurred  at  Wheeler's  Bridge  over  the  tracks  near  Green's  Cor- 
ners. It  was  a  cold,  windy  morning ;  very  disagreeable.  *  *  * 
I  saw  deceased  on  top  of  the  car  before  tiie  accident  occurred  at  a 
point  west  of  Wheeler's  Bridge,  a  very  few  moments  before  it 
occurred.  Think  he  was  standing  on  the. next  car  to  the  engine.  I 
don't  remember  what  kind  of  a  car  it  was.  I  couldn't  say  whether 
it  was  higher  than  an  ordinary  car.  When  we  passed  under  the 
bridge  of  course  the  train  made  a  different  sound  going  under  the 
bridge.  I  looked  for  this  man  as  soon  as  we  passed  through  under 
the  bridge  and  the  smoke  cleared  away,  and  I  couldn't  see  him,  and 
I  went  back  to  look  for  him.  I  found  him  lying  on  top  of  the  first 
car.     I  came  back  and  reported  to  the  engineer  that  he  should  shut 
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oflf  and  blow  brakes  and  we  should  stop.  I  don't  know  what  I  said. 
He  appeared  dead  when  I  found  him  firet.  Then  we  ran  on  down 
to  Rome.     Then  I  saw  his  body  again." 

It  is  contended  by  the  learned  counsel  for  the  defendant  that  the 
deceased  in  entering  the  employment  of  the  defendant,  because  its 
nature  was  necessarily  hazardous,  "  thereby  assumed  the  usual  risks 
and  perils  of  the  service,  and  also  those  which  were  apparent  to  ordi- 
nary observation."  The  assumption  made  by  the  learned  counsel 
seems  to  leave  out  of  view  the  fact  that  the  intestate  had  a  right  to 
assume  that  the  defendant  had  performed  its  duty  and  obeyed  the 
statute  by  erecting  telltales  and  maintaining  them  in  the  vicinity  of 
bridges  like  the  one  that  caused  the  injuries  to  the  intestate. 

It  is  insisted  also  by  the  learned  counsel  for  the  defendant  that 
the  deceased  had  an  opportunity  to  learn  and  know  that  there  were 
no  telltales,  and  that  it  was  a  low  bridge,  and  that  his  attention  had 
been  called  to  that  fact  by  the  conductor.  We  think  the  trial  judge, 
in  his  charge,  sufficiently  submitted  the  question  to  the  jury  to  deter- 
mine whether  the  deceased  was  properly  upon  the  top  of  the  car  at 
the  time  he  received  tlie  injuries.  He  said :  "  Of  course,  if  yon 
should  find  that  it  was  not  necessary  ;  that  he  unnecessarily  and 
without  any  adequate  cause  whatever  went  up  upon  this  car  and  was 
careless  in  that  respect,  why  then  the  defendant  would  have  estab- 
lished that  ground  of  contributory  negligence.  li  you  should  find 
the  other  way 'upon  it,  that  he  was  justified  in  doing  as  he  did  do, 
then  you  would  consider  this  other  question,  which  I  have  already 
commented  upon  somewhat  at  length.  Whether  upon  the  evidence, 
as  you  shall  find  it  to  be  true  in  this  case  upon  the  one  side  or  the 
other,  this  man  knew,  or  ought  to  have  known,  that  he  was  approach- 
ing that  bridge  upon  that  night,  and  so  have  looked  out  for  it  and 
avoided  this  accident  which  is  said  to  have  happened  to  him  there. 
If  you  find  upon  that  question  in  favor  of  the  defendant ;  that  he 
was  careless  there ;  that  he  knew  about  this  bridge,  or  ought  to  have 
known  about  it,  and  did  not  exercise  proper  care,  that,  again,  would 
establish  this  defense  of  contributory  negligence  and  be  a  bar  to 
recovery." 

We  think  the  learned  trial  judge  committed  no  error  in  refusing 
to  charge,  as  matter  of  law,  that  the  deceased  assumed  the  risk  of 
coming  in  contact  with  this  bridge,  and  that  he  was  coiTect  in  eon- 
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fiding  to  the  jury  the  question  whether  the  deceased  was  free  from 
contributory  negligence.  He  did  charge  ''That  if  the  deceased 
knew  that  there  M'ere  no  telltales  at  the  approach  to  this  bridge,  and 
upon  this  occasion  forgot  the  presence  of  the  bridge  or  that  fact,  or 
both,  and  that  thereby  the  injury  arose,  that  then  it  was  negligence 
that  prevents  recovery."  We  think  that  the  charge  was  quite  as 
favorable  as  the  defendant  was  entitled  to  have  delivered  under  tlie 
circumstances  disclosed  by  the  evidence. 

When  this  case  was  before  the  General  Term,  as  reported  in  88 
Hun,  359,  it  M'^as  held  "That  if  the  deceased  knew  the  location  of 
the  bridge,  and  that  it  was  a  low  one,  but,  by  reason  of  being  occu- 
pied at  the  time  in  the  discharge  of  his  duties,  did  not  notice  his 
approach  to  it,  he  would  not  necessarily  bo  charged  with  contribu- 
tory negligence."  That  doctrinie  has  been  followed  by  this  court 
and  the  case  cited  w'ith  approval  in  Benthin  v.  N,  Y,  C.  db  H.  R, 
JR.  It,  Co,  (24  App.  Div.  303). 

In  WaUace  v.  C.  F.  R.  R.  Co,  (138  N.  Y.  302)  it  was  held  that 
"  A  brakeman  on  top  of  a  moving  train,  as  matter  of  law,  is  not 
chargeable  with  negligence  simply  because  he  does  not  constantly 
bear  in  mind  the  precise  location  where  his  train  and  where  esQry 
bridge  over  the  track  is."  That  case  was  referred  to  and  commented 
upon  in  McGovem  v.  Standard  Oil  Co,  (11  App.  Div.  596) ;  and 
also  in  Benthin  v.  N.  Y,  C  <&  IL  R,  R,  R,  Co,  {suprd)^  which 
latter  case  cites  Ferren  v.  Old  Colony  R,  R.  Co,  (143  Mass.  197). 

We  think  the  questions  whether  the  defendant  was  negligent,  and 
whether  the  plaintiflF's  intestate  by  his  own  negligence  contributed 
to  the  accident,  were  for  the  jury,  and  that  their  verdict  should  be 
sustained. 

We  have  looked  at  the  exceptions  and  do  not  iind  that  they  pre- 
sent any  error  which  requires  us  to  interfere  with  the  verdict. 

We  think  we  ought  not  to  interfere  with  the  verdict  on  the  ground 
that  the  damages  are  excessive.  The  deceased,  at  the  time  of  his 
death,  was  nearly  twenty-two  years  of  age,  in  good  health ;  and  there 
is  some  evidence  that  he  paid  $20  a  month  to  his  mother  for  his 
board  and  washing.  Nor  do  we  think  that  the  circumstance  that 
the  two  prior  verdicts  were  for  $3,000  each  indicates  that  the  jury 
in  the  third  trial  of  this  case  was  influenced  by  passion  or  prejudice 
in  delivering  its  verdict  for  $3,500. 
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Apparently  the  issues  were  fairly  and  fully  presented  to  the  jury 
upon  the  questions  involved  in  the  case  and  presented  by  the  evi- 
dence for  tlie  jury's  determination.     We  accept  their  verdict. 

We  think  the  learned  trial  judge  was  warranted  in  denying  the 
motion  for  a  new  trial  made  upon  the  minutes. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  and  order  affirmed,  with  costs. 


37    1% 

'  '^  —  Robert  J.  Sharp,  Appellant  and  Respondent,  v.  George  H.  Lamy, 

as  Sheriff  of  Erie  County,  Respondent  and  Appellant. 

Sheriff's  sale  —  mle  under  execution  of  goods  in  possession  of  a  party,  other  than  the 
judgment  debtor ,  who  held  part  of  them  vndei'  a  bill  of  sale  from  a  stranger,  and  part 
under  a  mortgage  given  by  the  judgment  debtor  —  duty  of  the  sheriff  having  notice 
of  this  fact. 

Where  property,  upon  which  a  sberiflf  has  levied  an  execution,  is  sold  by  bim 
after  notice  given  at  the  sale  by  the  person  in  possession  thereof,  that  it  con- 
sists partly  of  goods  which  had  for  nearly  three  months  been  held  by  him 
under  a  chattel  mortgage  executed  to  him  by  the  execution  debtor,  and  partly 
of  goods  held  under  a  bill  of  sale  from  a  stninger,  it  is  the  duty  of  the  sheriff, 
if  he  wishes  to  make  any  distinction  in  his  sale  between  the  two  classes  of 
goods,  to  ask  the  person  in  possession  to  point  out  those  which  he  claims  under 
the  chattel  mortgage  and  those  which  he  claims  under  the  bill  of  sale. 

In  such  a  case  the  testimony  of  the  sheriff's  deputy,  that  a  young  man  in  charge 
of  the  store  where  the  goods  were,  had  said  on  the  day  of  the  sale  that  the 
articles  in  question  belonged  to  the  execution  debtor,  is  incompetent,  as  such 
statement  of  the  clerk  is  no  part  of  his  duty. 

Cross-appeals  by  the  plaintiff  and  the  defendant  from  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Erie  on  the  14:th  day  of  March,  1898,  upon  the  report  of  a 
referee  stating  separately  tlie  facts  found  and  the  conclusions  of  law. 

This  action  was  begun  September  30,  1897,  to  recover  damages 
for  the  alleged  conversion  of  a  stock  of  drugs  and  drug  store  furni- 
ture contained  in  a  retail  drug  store,  known  as  the  German-American 
Pharmacy,  at  the  corner  of  Oak  and  Virginia  streets,  in  the  city  of 
Buffalo.  The  plaintiff  asserts  that  he  is  the  owner  of  part  of  the 
stock  and  furniture  by  a  purchase  from  one  Blackney,  and  of  the 
remainder  of  the  stock  and  furniture  by  reason  of  having  taken  pos- 
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8e8sion  under  a  chattel  mortjifage  executed  to  him  by  Oscar  G. 
Crandall.  The  defendant  alleges  that  Oscar  G.  Crandall  and  the 
plaintiff  were  partners  in  conducting  the  drug  store,  and  that  he 
took  the  property  by  virtue  of  an  execution  against  Crandall  and 
Bold  it  October  4,  1897,  for  $100. 

November  7,  1896,  Benedict  Weber  owned  the  stock  and  furni- 
ture in  a  retail  drug  store  at  No.  574  Oak  street,  in  the  city  of 
Buffalo,  which  on  that  day  he  sold  to  Willard  T.  McElroy  in  con- 
sideration of  $1,400.  This  retail  store  was  then,  and  has  ever  since 
been,  known  as  the  German-American  Pharmacy.  Afterwards, 
the  date  not  appearing,  McElroy  sold  the  drug  store  and  furniture  to 
Kowell  &  Hopkins,  who  sold  it  January  7,  1897,  to  Oscar  G.  Cran- 
dall. At  this  date  Crandall  was  justly  indebted,  in  the  sum  of 
$1,200,  to  Dr.  Kobert  J.  Sharp,  the  plaintiff  herein,  and  for  the 
purpose  of  securing  the  payment  of  tliat  sum  Oscar  G.  Crandall, 
January  9,  1897,  gave  to  Dr.  Sharp  a  chattel  mortgage  on  the  drug 
store  and  furniture  by  which  Crandall  agreed  to  pay  Dr.  Sharp 
$1,200,  with  interest,  as  follows :  $300  April  9,  1897 ;  $300  July  9, 
1897;  $300  October  9,  1897,  and  $300  January  9,  1898,  which 
mortgage  was,  January  9,  1897,  duly  filed  in  the  office  of  the  clerk 
of  the  county  of  Erie.  The  mortgage  is  in  the  ordinary  form  of 
chattel  mortgages,  and  conveys  the  legal  title  of  this  property  to  the 
mortgagee,  subject  to  a  defeasance  in  case  of  payment.  The  mort- 
gage contains  no  provision  in  respect  to  the  sale  of  the  mortgaged 
chattels,  nor  in  respect  to  the  disposition  of  the  avails  of  the  sales. 
The  referee  finds  upon  undisputed  evidence  that,  at  the  time  the 
mortgage  was  executed,  it  was  orally  agreed  between  the  mortgagor 
and  the  mortgagee  that  the  mortgagor  should  continue  the  business 
of  the  store,  paying  out  of  the  avails  the  bills,  clerk  hire  and  rent, 
and  should  keep  up  the  stock  and  apply  the  balance  upon  the  mort- 
gage. This  finding  is  not  challenged  by  either  litigant.  The 
mortgagor  made  no  payments  on  this  mortgage. 

About  April  12,  1897,  the  plaintiff  purchased  another  stock  of 
drugs,  a  soda  fountain  and  drug  store  furniture  of  one  Blackney, 
which  were  immediately  removed  to  and  joined  with  the  stock  in 
the  German- American  Pharmacy.  This  Blackney  stock  was  found 
by  the  referee  to  have  been  worth  $785,  the  soda  fountain  being 
App.  Div.  —Vol.  XXXVII.        18 
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worth  $450  and  the  remainder  of  tlie  property  $335.  The  plaintiff 
gave  in  payment  for  the  Blackney  stock  fifteen  shares  of  the  River- 
side Cemetery  Association  of  the  par  value  of  $100  each.  When 
the  Blackney  stock  was  removed  to  the  German-American  Pharmacy 
it  was  agreed  between  Crandall  and  Dr.  Sharp  that  it  should  be  sold 
by  tlie  former,  and  that  after  the  latter  had  received  seventy-five 
per  cent  of  the  par  value  of  the  cemetery  stock,  which  equals 
$1,125,  the  remainder  received  from  the  Blackney  stock  should  be 
equally  divided  between  them.  After  this  addition  to  the  original 
stock  of  the  store,  the  united  stocks  continued  to  be  retailed  by 
Crandall  as  before,  until  June  22,  1897,  when,  nothing  having  been 
paid  on  the  mortgage,  or  on  account  of  sales  from  the  Blackney 
stock.  Dr.  Sharp  took  possession  of  the  mortgaged  chattels  by  virtue 
of  his  aforesaid  mortgage  and  of  the  Blackney  stock  by  virtue  of 
his  title  thereto.  At  this  date  Crandall,  having  purchased  a  hotel, 
left  the  store  and  tliereafter  gave  no  attention  to  its  business,  Dr. 
Sharp  employing  and  paying  tl)e  help,  and  opening  a  new  set  of 
books,  which  he  continued  until  the  property  was  seized  by  the 
defendant.  July  19,  1897,  Benedict  Weber  began  an  action  in  the 
Supreme  Court  against  Oscar  G.  Crandall,  and  September  17,  1897, 
recovered  a  judgment  therein  for  $1,430.55  damages  and  costs,  and 
on  the  same  day  issued  an  execution  to  the  sheriff  of  the  county  of 
Erie.  On  the  next  day,  September  18,  1897,  the  sheriff  by  virtue 
of  the  execution  levied  upon  all  the  goods  and  furniture  in  the 
German-American  Pharmacy.  On  the  2l8t  of  September,  1897,  the 
sheriff  closed  the  store,  took  the  key,  and  October  4,  1897,  sold  the 
stock  and  furniture  for  $100  to  the  plaintiff  in  the  execution. 

Frank  Briindage^  for  the  plaintiff. 
Frederick  Holler^  for  the  defendant. 

FOLLETT,  J. : 

The  defendant  appeals  from  the  judgment  awarding  $450  damages 
for  converting  the  soda  fountain,  and  urges  that  the  judgment 
should  be  reversed  because  the  plaintiff  in  the  action  did  not 
specifically  point  out  the  fountain  and  assert  his  title  as  purchaser 
from  Blackney,  and  cites  in  support  of  his  contention  Dukey,  Welsh 
(16  J.  &  S.  516).  In  that  case  it  does  not  appear  that  the  goods 
taken  by  the  sheriff  on  the  -isxecution  were  in  the  possession  of  the 
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plaintiff.  Moreover,  after  the  goods  had  been  seized,  the  defendant 
and  the  plaintiff  were  both  present  in  the  store  and  the  defendant 
spoke  of  the  goods  as  his,  and  the  plaintiff  failed  to  point  out  the 
articles  claimed  to  be  owned  by  him.  The  facts  in  the  case  at  bar 
are  quite  different.  The  defendant  in  the  execution  was  not  in 
possession  of  any  of  the  goods  taken  by  the  sheriff,  and  had  not 
been  for  nearly  three  months,  during  which  time,  as  the  referee 
iinds,  the  plaintiff  was  in  possession.  Besides  the  facts  referred 
to  in  the  statement  of  facts,  it  appears  by  the  uncontradicted 
evidence  that  the  plaintiff  after  he  took  possession  advertised  the 
contents  of  the  store  for  sale.  When  he  advertised  the  goods,  or 
how  they  were  advertised,  does  not  clearly  appear.  The  evidence 
in  tliis  respect,  as  in  many  others,  is  lacking  in  particularity.  Had 
the  defendant  in  the  execution  been  in  possession  of  the  goods  at 
the  time  of  the  levy,  so  that  the  sheriff  apparently  had  a  right  to 
seize  them,  it  would  have  been  the  duty  of  the  plaintiff  to  point  out 
the  goods  which  he  claimed  under  the  chattel  mortgage  and  those 
which  he  claimed  as  purchaser.  The  plaintiff,  not  having  fraudu- 
lently intermingled  goods,  was  clearly  entitled  to  recover  for 
those  goods  which  he  had  purchased  of  Blackney,  and  which  the 
defendant  in  the  execution  had  no  interest  in  nor  possession  of. 
{Davis  v.  Stone,  120  Mass.  228 ;  22  Am.  &  Eng.  Ency.  of  Law^ 
536,  ei  seq.^  and  cases  cited.)  The  deputy  of  the  sheriff  who  executed 
the  execution  testified  that  when  the  property  was  sold  the  plaintiff 
served  a  typewritten  notice  on  the  witness  not  to  sell.  The  notice 
was  not  read  in  evidence,  but  a  statement  of  its  contents  is  found 
at  folio  126,  by  which  it  appears  that  the  plaintiff  asserted  that  he 
owned  part  of  the  goods  by  virtue  of  a  chattel  mortgage,  and  the 
remainder  absolutely.  Having  this  notice,  it  was  the  duty  of  the 
sheriff,  if  he  wished  to  make  any  distinction  in  his  sale  of  the  two 
classes  of  goods,  to  ask  the  plaintiff  to  point  out  those  which  he 
claimed  under  the  chattel  mortgage,  and  those  which  he  claimed  by 
original  purchase.  {Brush  v.  Batten^  15  N.  Y.  St.  Repr.  548 ;  affd.,. 
134  N.  Y.  617.) 

It  follows  that  the  plaintiff  having  the  right  to  recover  for  the 
soda  fountain,  the  defendant  has  no  ground  for  appeal.  In  addition 
to  the  soda  fountain  it  appears  that  the  defendant  took  five  show 
cases,  show  bottles,  scales  and  counters,  purchased  by  the  plaintiff 
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from  Blackney.  It  is  not  asserted  that  these  articles  were  so  min- 
gled with  the  property  mortgaged  that  they  were  not  easily  iden- 
tified, and  the  plaintiff's  right  to  recover  for  these  articles  is  as  clear 
as  his  right  to  recover  for  the  soda  fountain,  and  the  referee  erred 
in  limiting  the  plaintiff's  recovery  to  the  value  of  the  soda  fountain. 
The  defendant  was  permitted  to  prove  by  the  sheriff's  deputy  that 
on  September  18,  1897,  a  young  man  in  charge  of  the  store  said 
that  it  belonged  to  Mr.  Crandall.  This  was  error.  This  statement 
of  the  clerk  was  no  part  of  his  duty,  and  what  he  said  was  not  com- 
petent on  the  question,  who  owned  the  property  ?  For  these  errors 
the  judgment  should  be  reversed,  and  a  new  trial  granted. 

It  is  neither  necessary  nor  wise  to  consider  the  question  discussed 
as  to  the  validity  of  the  mortgage.  The  mortgage  was  valid  on  its 
face.  The  case  is  barren  of  evidence  showing  precisely  what  was 
done  by  the  mortgagor  and  mortgagee  in  performance  of  the  oral 
contract  under  which  some  of  the  chattels  mortgaged  were  retailed 
by  Crandall,  between  the  date  of  the  mortgage,  January  9,  1897, 
and  June  22,  1897,  when  the  plaintiff  took  possession.  It  does  not 
definitely  appear  what  the  sales  made  by  Crandall  amounted  to  nor 
how  the  avails  were  applied.  It  does  not  appear  how  much  new 
stock  was  purchased,  how  much  paid  for,  and  how  much  left  unpaid 
for.  It  does  appear  that  some  goods  were  purchased  by  Crandall  of 
a  firm  in  Buffalo,  for  which  the  plaintiff  subsequently  paid,  in  whole 
or  in  part,  but  whether  other  goods  were  purchased  by  Crandall  does 
not  appear.  It  does  appear  that  sixty  dollars,  arising  from  sales 
made  by  Crandall,  were  misapplied  for  his  own  benefit,  without  the 
knowledge  of  the  plaintiff.  The  omitted  facts  referred  to,  and  very 
likely  other  important  facts,  will  be  developed  on  a  new  trial,  and 
the  court  will  be  better  enabled  to  determine,  as  a  question  of  fact, 
whether  the  mortgage,  by  virtue  of  the  oral  agreement  between  the 
mortgagor  and  mortgagee,  as  carried  out  by  them,  rendered  the 
mortgage  fraudulent. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Wabd,  J.,  not  voting. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the 
plaintiff,  appellant,  to  abide  the  event. 
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The  People  of  the  State  of  New  York  ex  rel.  Edwin  C.  Rem-        S  ^25 
iNOTON,  Appellant,  v.  William  L.  Manning  and  Others,  Coristi- 
stituting  the  Town  Board  of  the  Town  of  Brighton,  Monroe 
County,  N.  Y.,  Respondents. 

Mandamus  —  requiring  a  town  hoard  to  issue  a  duplicate  certificate  of  audit  —  accept- 
ajuse  of  payment  by  the  claimant  is  no  defense —  the  duty  wiU  be  strictly  enforced, 

A  person,  who  has  presented  a  claim  against  a  town  board  which  has  been 
allowed  in  part,  is  entitled  to  a  writ  of  mandamus  commanding  the  town 
board  to  cause  duplicates  of  the  certificate  of  audit  to  be  made  and  delivered^ 
one  to  the  town  clerk  and  the  other  to  the  supervisor  of  the  town,  as  required 
by  section  162  of  the  Town  Law  (Laws  of  1890,  chap.  569,  as  amd.  by  Laws  of 
1897.  chap.  481,  §  19). 

The  fact  that  the  board  of  superTisors  has  issued  an  order  to  the  claimant  for  the 
amount  of  the  claim  as  allowed,  and  that  such  amount  has  been  paid  to  him, 
is  not  a  defense  to  the  proceeding  for  a  mandamus,  as  the  effect  of  the  accept- 
ance of  the  order  upon  the  question  whether  a  further  sum  can  be  recovered 
by  the  claimant  can  be  considered  when  the  question  arises  as  to  whether  a 
further  sum  can  be  recovered.  The  duty  being  a  public  one,  should  be  strictly 
complied  with  by  town  boards,  and  its  performance  will  be  enforced  on 
the  application  of  any  citizen  of  the  town  or  of  any  one  having  an  account 
against  it. 

Appeal  by  the  relator,  Edwin  C.  Remington,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  Monroe  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  11th  day 
of  March,  1898,  denying  his  application  for  a  peremptory  writ  of 
mandamus. 

Myron  T,  Bly^  for  the  appellant. 

Edwin  C.  Smithy  for  the  respondents. 

FoLLETT,  J. : 

This  special  proceeding  was  begun  January  27,  1898,  by  the  serv- 
ice of  an  order  requiring  the  defendants  to  show  cause  why  a  man- 
damus should  not  issue  out  of  and  under  the  seal  of  this  court, 
directed  to  and  commanding  them  as  such  town  board  to  forthwith 
convene  and  make  a  certificate  to  the  effect  that  the  account  of 
Edwin  C.  Remington,  as  commissioner  of  highways  of  said  town^ 
presented  to  said  board  at  its  second  meeting  on  or  about  the  7th 
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day  of  October,  1897,  for  $274  is  allowed  in  part,  and  state  in  such 
certificate  the  items  or  parts  of  items  allowed,  and  the  items  or  parts 
of  items  rejected,  and  commanding  them  to  canse  a  duphcate  of 
snch  certificate,  to  be  made  and  to  deliver  the  certificate  to  the  town 
clerk  of  said  town,  and  deliver  a  duplicate  to  the  supervisor  of  said 
town,  and  for  such  other  and  further  rehef  in  the  premises  as  shall 
be  just. 

March  3,  1896,  the  relator  was  duly  elected  and  qualified  as  com- 
missioner of  highways  of  the  town  of  Brighton,  and  entered  upon 
tlie  discharge  of  his  duties  and  so  continued  during  the  years  1896 
and  1897.  On  the  Thursday  next  preceding  the  annual  meeting  of 
the  board  of  supervisors  of  the  county  of  Monroe  in  1897,  being 
the  second  meeting  of  said  town  board  in  1897,  the  relator  pre- 
sented to  said  board  his  verified  account  for  services  and  disburse- 
ments as  commissioner  of  highways  during  the  previous  year,  which 
amounted  to  $274.  The  town  board  audited  said  account  and 
deducted  therefrom  $20.  The  town  board  neglected  to  make  and 
file  a  certificate  of  its  audit,  as  required  by  section  162  of  chapter 
569  of  the  Laws  of  1890  (The  Town  Law),  as  amended  by  section  19 
of  chapter  481  of  the  Laws  of  1897,  which  provides  : 

"  §  162.  Meeting  of  town  board  for  auditing  accounts. —  The 
meeting  of  the  town  board  held  on  the  Thursday  preceding  the 
annual  meeting  of  the  board  of  supervisors  shall  be  for  the  purpose 
of  auditing  accounts  and  allowing  or  rejecting  all  charges,  claims  and 
demands  against  the  town.  If  any  account  is  wholly  rejected,  the 
board  shall  make  a  certificate  to  that  eflEect,  signed  by  at  least  a 
majority  of  them,  and  file  the  same  in  the  oflice  of  the  town  clerk. 
If  the  account  is  allowed,  wholly  or  in  part,  the  board  shall  make  a 
certificate  to  that  effect,  signed  by  at  least  a  majority  of  them,  and 
if  allowed  only  in  part,  they  shall  state  in  the  certificate  the  items  or 
parts  of  items  allowed,  and  the  items  or  parts  of  items  rejected,  and 
«hall  cause  a  duplicate  of  every  certificate  allowing  an  account, 
wholly  or  in  part  to  be  made.  One  of  which  duplicates  shall  be 
delivered  to  the  town  clerk  of  the  town,  to  be  kept  on  file  for  the 
inspection  of  any  of  the  inhabitants  of  the  town ;  and  the  other 
shall  be  deHvered  to  the  supervisor  of  the  town,  to  be  by  him 
laid  before  the  board  of  supervisors  of  his  county  at  their  annual 
meeting.    The  board  of  supervisors  shall  cause  to  be  levied  »id 
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raised  upon  the  town  the  amount  speeiiied  in  the  certificate,  in  the 
8ame  manner  as  they  are  directed  to  levy  and  raise  other  town 
charges." 

There  is  no  dispute  about  the  facts  in  this  case.  The  defendants 
do  not  assert  that  they  complied  with  the  foregoing  section.  The 
only  defense  interposed  is  that  the  relator's  account  was  audited  at 
$254,  and  that  the  board  of  supervisors  issued  an  order  to  the  rela- 
tor for  that  amount,  which  was  paid  to  him.  The  section  above 
quoted  was  passed  for  the  benefit  of  the  taxpayers  of  towns  as  well 
as  for  the  persons  having  claims  against  towns ;  and  it  was  designed 
by  tliis  provision  to  compel  town  boards  to  make  a  record  of  the 
charges  which  they  audited  against  towns,  so  that  the  taxpayers  may 
be  advised  how  the  money  of  the  town  is  expended,  and  so  that  the 
claimants  may  know  what  parts  of  their  accounts  are  allowed  and 
disallowed.  It  is  a  wise  statute  and  should  be  strictly  enforced. 
The  dnty  imposed  being  a  public  one,  and  for  the  benefit  of  all  tax- 
payers, it  should  be  strictly  complied  with  by  town  boards  as  to  every 
account  presented,  and  if  not  complied  with  it  should  be  enforced  by 
the  courts  upon  the  application  of  any  citizen  of  the  town  as  well 
as  upon  the  application  of  a  person  having  an  account  against 
the  town,  which  is  not  audited  in  tlie  manner  provided  by  the 
section. 

A  writ  of  mandamus  to  compel  public  ofl[icers  to  discharge  their 
public  statutory  duties  may  issue  on  the  relation  of  a  citizen  though 
the  relator  has  no  pecuniary  or  personal  interest  in  the  performance 
of  such  duties.  {People  ex  rel.  BoUzer  v.  Daley^  37  Hun,  461 ; 
People exrel.  Welling  v.  Meakim,  56  id.  626  ;  affd.,  123  N.  Y.  660  ; 
People  ex  rel.  Overton  v.  Board  of  Trustees^  71  Hun,  183 ;  People 
ex  rel.  Smither  v.  Richmond^  5  Misc.  Rep.  26.) 

The  defense  that  the  claimant  has  received  pay  on  the  order  is  no 
defense  to  this  proceeding.  When  the  question  arises  whether  a  fur- 
ther sum  can  be  recovered  by  the  relator  the  eflfect  of  the  accept- 
ance by  him  of  the  order  will  be  a  question  to  be  considered. 

The  refusal  of  the  defendants  to  audit  this  account,  as  provided  by 
law,  seems  to  be  without  excuse.  The  members  of  the  board  do 
not  urge  that  they  were  ignorant  of  the  provisions  of  the  statute, 
nor  do  they  set  forth  any  reason  for  disobeying  it. 

The  order  should  be  reversed,  with  costs,  and  the  motion  granted 
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commanding  the  board  to  reassemble  and  reaudit  the  account  as  pro- 
vided by  the  section,  with  fifty  dollars  costs  and  disbursements,  pay- 
able by  the  defendants  to  the  relator. 

All  concurred,  except  Ward,  J.,  not  voting. 

Order  reversed,  with  costs,  and  motion  granted,  with  fifty  dollars 
costs  and  disbursements  payable  by  the  defendants  to  the  relator. 


In  the  Matter  of  the  Voluntary  Dissolution  of  the    Buffalo  Ice 

Company. 

The  Silver  Lake  Railway  Company  and  Others,  Appellants ;  Wil- 
liam P.  Taylor,  as  Permanent  Receiver  of  the  Buffalo  Ice 
Company,  and  S.  C.  Briggs,  Respondents. 

Appeal — exceptions  to  a  decision  of  the  Special  Term^  in  reference  to  claims  against 
an  insolvent  corporation,  are  necessary  to  its  review. 

Where  nc  exceptions  have  been  filed  to  a  decision  of  the  Special  Term  upon  a 
motion  made  to  confirm  tlie  report  of  a  referee  appointed  in  a  proceeding  for 
the  voluntary  dissolution  of  a  corporation,  to  take  proof  of  claims  against  such 
corporation,  the  decision  cannot  be  reviewed  by  the  Appellate  Division. 

Appeal  by  The  Silver  Lake  Railway  Company  and  othere  from 
so  much  of  the  order  of  the  Supreme  Court,  njade  at  the  Erie  Special 
Term,  and  entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on 
the  20th  day  of  September,  1898,  as  allows  as  preferred  claims  (1) 
S.  C.  Briggs,  $450  "  for  balance  of  salary  from  October  1st,  1895,  to 
April  1st,  1896 ; "  (2)  S.  C.  Briggs,  $197,  one-half  of  the  claim  of  A. 
J.  &  S.  C.  Briggs. 

J.  n.  Metcalfe  for  the  appellants. 

Charles  F.  Tahor  and  Henry  Chace^  for  the  respondents. 

Follett,  J. : 

In  an  action  brought  for  the  dissolution  of  the  Buffalo  Ice  Com- 
pany, a  domestic  corporation,  William  P.  Taylor  wajs,  December  22, 
1897,  appointed  temporary  receiver  of  the  corporation,  and  by  the 
final  judgment  entered  May  5,  1898,  declaring  the  corporation  dis- 
solved, he  was  continued  as  permanent  receiver.  By  an  order 
granted  June  1, 1898,  pursuant  to  section  1807  of  the  Code  of  Civil 
Procedure,  the  creditors  of  the  corporation  were  required  to  exhibit 
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and  prove  their  claims  before  a  referee  appointed  "  to  take  proof  of 
all  claims  in  dispute  against  the  BuflEalo  Ice  Company  and  to  report 
to  this  court  upon  the  same."  Varions  claimants,  including  the 
respondents  herein,  appeared  before  the  referee  and  evidence  was 
taken  for  and  against  the  various  claims.  August  4,  1898,  the 
referee  duly  made  and  filed  his  report,  and  August  16,  1898,  a 
motion  was  made  by  the  receiver  for  its  confirmation,  which  was 
decided  by  an  order  granted  September  7,  1898,  confirming  the 
report  in  part  and  refusing  to  confirm  it  in  part.  From  part  of  this 
oixler  this  appeal  is  taken. 

The  referee  reported  advereely  to  the  claim  of  S.  C.  Briggs  and 
"to  the  claim  of  A.  J.  &  S.  C.  Briggs.  Neither  of  the  appellants 
filed  exceptions  to  the  parts  of  the  referee's  report  disallowing  these 
claims,  for  the  reason  that  it  was  in  their  favor  in  respect  to  the 
questions  sought  to  be  presented  by  this  appeal.  The  Special  Term 
oveiTuled  the  report  of  the  referee  in  respect  to  the  claims  of  S.  C. 
Briggs  and  of  A.  J.  &  S.  C.  Briggs,  and  ordered  that  $450  be 
allowed  S.  C.  Briggs  as  a  preferred  claim,  and  that  $197  be  allowed 
him  as  a  preferred  claim,  which  was  one-half  of  the  claim  of  A.  J. 
&  S.  C.  Briggs.  Neither  of  the  appellants  filed  exceptions  to  the 
decision  of  the  Special  Term.  Only  the  Special  Term  had  power 
to  determine  the  issues  involved,  and  in  order  to  enable  a  dissatisfied 
litigant  to  review  questions  decided  by  the  Special  Term,  exceptions 
should  have  been  taken  and  filed  to  the  parts  of  its  decision  sought , 
to  be  reviewed.  Having  failed  to  do  this  the  decision  of  the  Special 
Term  cannot  be  reviewed  by  this  court.  {Matter  of  the  Attorney- 
General  v.  The  Continental  Life  Insurance  Co,^  64  How.  Fr.  93 ; 
Doremu%  v.  Doretnus^  76  Hun,  337.)  Rule  30  of  the  General 
Rules  of  Practice,  adopted  December  3,  1895,  which  took  effect 
January  1,  1896,  is  a  copy  of  the  rule  in  force  when  the  cases  cited 
were  decided,  which  cases  seem  decisive  of  the  one  at  bar. 

The  order  should  be  aflBrmed,  with  a  bill  of  costs  in  favor  of  the 
receiver,  and  a  bill  of  costs  iiu  favor  of  the  other  respondents  and 
against  the  appellants. 

All  concurred,  except  Ward,  J.,  not  voting. 

Order  aflSrmed,  with  two  bills  of  costs  payable  by  the  appellants, 
one  in  favor  of  receiver,  and  one  in  favor  of  other  respondents. 
App.  Div.— Vol.  XXXVII.        19 
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-j^; ^1  Christina  Koeth,  PlaintiflF,  v.  The  Knights  Templars  and  Masons 

7^        ^^1  Life  Indemnity  Company,  Defendant. 

Evidence  —  mutual  benefit  association — amendment  of  its  constitution  modifying  the 
contract  between  it  and  the  insured  —  the  association  may  show  that  no  one  voted 
against,  and  that  the  insured  voted  for,  the  amendm^ent. 

"Where  in  an  action  upon  an  insurance  policy,  issued  by  a  mutual  benefit  associa- 
tion, it  is  asserted  by  the  defendant  that  the  contract  between  it  and  the  insured, 
as  to  the  manner  of  giving  notices  of  assessment  and  as  to  the  time  when  such 
assessments  became  payable,  was  changed  by  an  amendment  of  the  defendant's 
constitution,  it  is  competent  for  the  defendant  to  show  that  there  were  no  votes 
<cast  in  opposition  to  the  proposed  amendment,  and  that  the  insured  voted  in 
favor  of  it. 

Motion  by  the  defendant,  The  Knights  Templars  and  Masons  Life 
Indemnity  Company,  for  a  new  trial  upon  a  case  containing  excep- 
tions, ordered  to  be  iieard  at  the  Appellate  Division  in  the  first 
instance,  upon  the  verdict  of  a  jury  for  $2,338.47  in  favor  of  the 
plaintiff,  rendered  by  direction  of  the  court  after  a  trial  at  the 
Monroe  Trial  Term. 

The  action  was  brought  to  recover  upon  a  policy  of  insurance 
issued  by  the  defendant  upon  the  life  of  Augustus  M.  Koeth. 

George  F,  Yeornan,  for  the  plaintiff. 

Eugene  Van  Voorhis^  for  the  defendant. 

PoLLErr,  J. : 

January  14,  1896,  sections  1  and  2  of  the  so-called  constitution  of 
the  defendant  were  duly  amended,  by  which  it  is  asserted  by  the 
defendant  that  the  contract  between  it  and  the  insured  was  amended 
in  an  important  particular.  On  the  contrary,  it  is  contended  by  the 
plaintiff  that  an  amendment  of  the  constitution  duly  adopted  accord- 
ing to  the  provisions  of  the  original  ^constitution,  did  not  affect  put- 
standing  policies.  The  defendant  offered  to  show  that  there  were 
no  votes  cast  in  opposition  to  the  proposed  amendment,  which  was 
excluded  on  the  plaintiff's  objection,  and  that  Augustus  M.  Koeth 
voted  in  favor  of  the  amendment,  which  was  excluded  on  the  plain- 
tiff's objection.    To  these  rulings  the  defendant  excepted.    These 
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rulings  were  error.  It  was  competent  for  the  defendant  to  show 
tliat  the  insured  expressly  assented  January  14, 1896,  to  a  change  of 
the  contract  existing  between  him  and  the  defendant  as  to  the 
manner  of  giving  notices  of  assessments  and  when  such  assessments 
became  payable. 

For  this  error  the  defendant's  exceptions  should  be  sustained  and 
a  new  trial  ordered,  with  costs  to  the  defendant  to  abide  the  event. 

All  concurred,  except  Ward,  J.,  not  voting. 

Defendant's  exceptions  sustained  and  a  new  trial  ordered,  with 
costs  to  the  defendant  to  abide  the  event. 


The  Johnson  Home  at  Seneca  Falls,  N.  Y.,  for  Indigent  Females, 
Respondent,  v.  The  Village  of  Seneca  Falls,  N.  Y.,  Appellant, 
Impleaded  with  Frank  Odell,  as  Treasurer  of  the  Village  of 
Seneca  Falls. 

Village  of  Seneca  2f}ilU  —  t€nmiion^  exemption  therefrom  of  charitaMe  corpora- 
tions —  it  applies  to  village  taxes. 

The  exemption  of  charitable  corporations  from  taxation  by  chapter  498  of  the 
Laws  of  1893,  and  chapter  191  of  the  Laws  of  1889,  as  amended  by  chapters 
497  and  553  of  the  Laws  of  1890,  is  not  confined  to  State,  county  and  town  taxa- 
tion, but  is  applicable  to  taxation  imposed  by  a  village. 

QfKBi'e,  as  to  the  application  of  chapter  908  of  the  Laws  of  1896. 

The  Legislature,  in  enacting  title  6  of  the  charter  of  the  village  of  Seneca  Falls 
(Laws  of  1874,  chap.  218,  as  amd.  by  Laws  of  1875,  chap.  177),  did  not  intend 
to  confer  upon  that  municipality  power  to  tax  the  property  of  corporations 
exempt  under  the  general  statutes  above  referred  to. 

Appeal  by  the  defendant.  The  Village  of  Seneca  Falls,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiif,  entered  in 
the  office  of  the  clerk  of  the  county  of  Seneca  on  the  5th  day  of 
May,  1897,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Seneca  Special  Term,  vacating  an  assessment  levied  by  the 
appellant  upon  the  real  and  personal  property  of  the  plaintiff  in  1896. 

This  action  was  begun  February  11,  1897,  to  vacate  an  assessment 
of  taxes  levied  in  June,  1896,  by  the  village  of  Seneca  Falls  on  the 
property  of  the  respondent. 
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The  appellant  is  a  village  of  this  State  existing  under  chapter  218 
of  the  Laws  of  1874,  and  the  various  acts  amendatory  thei-eof  and 
supplementary  thereto. 

The  respondent  was  duly  incorporated  November  6,  1885,  under 
chapter  319  of  the  Laws  of  1848  (3  R.  S.  [Banks'  8th  ed.]  1922), 
entitled  "  An  act  for  the  incorporation  of  benevolent,  charitable, 
scientific  and  missionary  societies,"  and  the  acts  amendatory  thereof 
and  supplementary  thereto,  which  was  repealed,  except  the  6th  sec- 
tion, by  chapter  559  of  the  Laws  of  1895,  The  Membership  Corpora- 
tions Law  (2  R.  S.  [Banks'  9th  ed.]  1432).  The  objects  of  the 
corporation,  as  stated  in  its  certificate  of  incorporation,  are :  "  The 
particular  business  and  objects  of  such  society  or  company  shall  be 
to  furnish  the  comforts  of  a  home  to  worthy  females  of  good 
character,  who  may  be  in  rednced  or  dependent  circumstances." 

In  1896  the  respondent  was  the  owner  of  a  house  and  lot  on  the 
west  side  of  Cayuga  street  in  the  village  of  Seneca  Falls  which  was 
acquired  in  January,  1896, and  was  during  that  year  being  repaired 
and  fitted  as  a  home  for  indigent  females,  and  was  occupied  and  used 
for  no  other  purpose. 

In  1896  the  respondent  owned  various  securities,  amounting  in 
value  to  about  |200,000,  which  had  been  bequeathed  to  it  by  Mr. 
Justus  B.  Johnson  for  the  purpc*se  of  establishing  and  maintaining 
this  home,  which  securities  were  devoted  to  this  and  no  other 
purpose. 

In  1896  the  assessors  of  the  village  of  Seneca  Falls  valued 
respondent's  realty,  for  the  purposes  of  taxation,  at  $20,000,  and 
levied  a  tax  thereon  of  $119.20,  and  in  the  same  year  they  valued 
respondent's  personalty,  for  the  purposes  of  taxation,  at  $145,000, 
and  levied  a  tax  thereon  of  $864.20.  This  tax  was  levied  for  the 
general  purposes  of  the  village  and  not  for  any  local  purpose,  or  for 
the  purpose  of  making  any  specific  improvement. 

Oren  A.  Coons,  for  the  appellant. 

J.  N.  Hammond,  for  the  respondent, 

FOLLETT,  J.  : 

The  question  involved  in  this  action  is  whether  the  respondent's 
property  was  exempt  in  June,  1896,  from  taxation  by  the  village 
for  its  general  purposes. 
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It  does  not  precisely  appear  on  what  date  the  village  assessment 
roll  was  completed,  but  it  is  alleged  in  the  complaint,  and  not  denied 
in  the  answer,  that  it  was  completed  "  on  or  about  the  first  day  of 
June,  1896."  Under  this  allegation  it  must  be  assumed  for  the  pur- 
pose of  this  litigation  that  the  assessment  roll  was  completed  prior 
to  June  15,  1896,  when  chapter  908  of  the  Laws  of  1896  (The  Tax 
Law)  took  effect,  and  that  if  the  I'espondent's  property  was  exempt 
from  taxation,  it  was  so  by  virtue  of  the  following  laws :  Chapter 
498  of  the  Laws  of  1893  (2  R.  S.  [Banks'  9th  ed.]  1678),  entitled 
"  An  act  in  relation  to  the  exemption  of  the  real  property  of  relig- 
ious, charitable  and  educational  corporations  and  associations  from 
taxation,"  which  remained  in  force  until  June  15,  1896,  and  pro- 
vided :  "  Section  1.  The  real  property  of  a  corporation  or  associa- 
tion organized  exclusively  for  *  *  *  charitable  *  *  pur- 
poses *  *  *  and  used  exclusively  for  carrying  out  thereupon 
*     *     *     such  purposes,  shall  be  exempt  from  taxation." 

Chapter  191  of  the  Laws  of  1889  (3  R.  S.  [Banks'  9th  ed.]  2747), 
entitled  ''  An  act  to  limit  the  amount  of  property  to  be  held  by  cor- 
porations organized  for  other  than  business  purposes,"  as  amended  by 
chapters  497  and  553  of  the  Laws  of  1890,  which  remained  in  force 
until  June  15,  1896,  and  provided :  "  The  personal  estate  of  such 
corporations  shall  be  exempt  from  taxation." 

The  respondent  asserts  that  it  is  exempt  from  taxation  by  the 
foregoing  statutes,  and  the  appellant  asserts  that  the  respondent's 
property  is  subject  to  taxation  for  municipal  purposes  by  virtue  of 
the  following  provisions  of  chapter  218  of  the  Laws  of  1874  (the 
village  charter): 

Section  1  of  title  6  of  chapter  218  of  the  Laws  of  1874,  as 
amended  by  chapter  177  of  the  Laws  of  1875  (the  village  charter), 
provides : 

*'  Section  1.  The  annual  tax  meeting  of  the  taxpayers  of  the  vil- 
lage of  Seneca  Falls  shall  be  held  on  the  third  Monday  of  March 
of  each  year,  commencing  at  two  o'clock  p.  m.  At  least  two  weeks 
before  said  meeting  the  board  of  tnistees  shall  carefully  examine  into 
and  determine  the  amount  of  money  that  will  be  needed  for  properly 
carrying  out  the  provisions  of  this  charter,  and  to  carry  on  the 
village  government  for  the  next  year,  and  shall  make  a  tabular 
statement  of  such  amount,  and  of  the  separate  purpose  and  object 
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for  which  such  expenditure  is  calculated  to  be  made,  stating  such 
object  or  purpose  and  the  amount  needed  therefor." 

Section  3  of  title  6  provides : 

"  §  3.  Whenever  any  tax  shall  have  been  voted  to  be  raised,  as 
herein  provided,  the  assessors  shall  apportion  the  same  among  the 
taxable  inhabitants  of  the  corporation  and  non-resident  owners  of 
property  therein,  and  corporate  bodies  therein,  in  just  proportions, 
according  to  the  last  assessment  roll,  or  according  to  a  new  one, 
when  thereunto  required,  and  a  new  assessment  roll  shall  be  made 
at  least  once  in  each  year.  Each  male  inhabitant  of  the  village  of 
lawful  age  shall  be  assessed  the  sum  of  one  dollar  as  a  poll  tax, 
to  be  levied  and  collected  as  other  taxes,  in  addition  to  any  other 
tax  assessed  to  him." 

Section  5  of  title  6  provides : 

"  All  persons  within  said  village  shall  be  liable  to  taxation  for  vil- 
lage and  ward  purposes,  except  ministers  of  the  gospel  now  exempt 
by  law,  and  such  firemen  as  may  be  exempt  by  the  law  of  the  state 
and  the  provisions  of  this  act  and  the  ordinances  of  the  village." 

The  learned  counsel  for  the  appellant  argues  that  chapter  908  of 
the  Laws  of  1896  (5  K  S.  [Banks'  9th  ed.]  3214) —The  Tax  Law — 
relates  only  to  State,  county  and  town  taxes,  and,  therefore,  the 
exemptions  in  that  act  are  not  applicable  to  assessments  levied  by 
the  appellant  for  village  purposes. 

The  7th  provision  of  section  4  of  that  act  provides : 

"  7.  The  real  property  of  a  corporation  or  association,  organized 
exclusively  for  *  *  *  benevolent  *  *  *  purposes  *  *  * 
and  used  exclusively  for  carrying  out  thereupon  one  or  more  of 
such  purposes,  and  the  personal  property  of  any  such  corporation  or 
association,  shall  be  exempt  from  taxation." 

This  contention  is  not  germane  to  the  question  involved  in  this 
litigation,  because  the  Tax  Law  did  not  take  effect  until  June  15, 
1896,  after  the  taxes  in  question  were  levied,  and  this  case  is  gov- 
erned by  chapters  498  of  the  Laws  of  1893  and  191  of  the  Laws  of 
1889,  as  amended  by  chapters  497  and  553  of  the  Laws  of  1890,  the 
provisions  of  which  are  quoted  above,  which  statutes  remained  in 
force  until  June  15,  1896. 

The  appellant  invokes  the  rule  that  the  system  of  taxation  for 
State,  county  and  town  purposes  is  distinct  and  independent  from 
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that  for  municipal  purposes,  the  former  being  governed  by  the  gen- 
eral statutes  of  the  State  relating  to  that  subject,  and  municipal 
taxation  by  the  laws  relating  to  municipalities  or  by  the  charters  of 
municipalities.  {Mayor^  etc.y  of  Troy  v.  The  Mutual  BanTc^  20 
N.  Y.  387;  The  American  Transportation  Co,  v.  The  City  of 
Buffalo,  23  Barb.  272 ;  affd.,  20  N.  Y.  388 ;  People  ex  ret.  Young 
V.  WilliSy  133  id.  383.)  This  rule  is  not  applicable  to  this  case,  for 
the  exemptions  from  taxation  provided  for  by  chapters  498  of  the 
Laws  of  1893  and  191  of  the  Laws  of  1889  do  not  relate  exclusively 
to  State,  county  and  town  taxation,  but  arc  general  and  applicable 
to  all  taxation,  and  there  is  no  language  in  either  act  from  which  it 
can  be  inferred  that  the  exemptions  were  from  taxation  only 
imposed  under  the  general  statutes  of  the  State.  A  village  has  no 
inherent  power  to  impose  taxes  on  persons  or  property,  and  possesses 
only  such  power  of  taxation  as  is  clearly  conferred  by  statute 
(2  Dillon  Mun.  Corp.  [4th  ed.]  §  763) ;  and  in  case  the  policy  of  the 
State,  as  shown  by  its  general  statutes,  is  that  certain  property  shall 
not  be  subject  to  taxation,  a  village  charter  which  in  general  terms 
authorizes  the  taxation  of  all  property  within  the  village  for  munici- 
pal purposes  will  not  authorize  the  taxation  of  property  exempt  by 
general  laws  relating  to  all  taxation,  for  a  grant  of  power  in  general 
terms  to  a  municipal  corporation  to  tax  property  within  its  borders 
does  not  confer  power  to  tax  property  exempt  from  taxation  by 
general  laws.  (Cooley  Taxn.  [2d  ed.]  172,  and  cases  cited.)  The 
provisions  of  the  charter  of  the  village  of  Seneca  Falls  which  relate 
to  taxation  are  very  general  in  their  terms,  and  do  not  evince  an 
intention  on  the  part  of  the  Legislature  to  confer  power  on  the 
municipality  to  tax  property  exempt  by  general  laws.  A  purely  local 
statute  will  not  be  deemed  to  control  a  general  one  unless  the  inten- 
tion is  clearly  evinced  by  apt  language. 

It  is  not  alleged  in  the  answer  that  the  respondent  had  an  ade- 
quate remedy  at  law,  and  it  is  not  urged  in  the  brief  filed  in  behalf 
of  the  appellant  that  this  action  in  equity  may  not  be  maintained. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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137    lfi2 
49  _47»^        Ida  J.  Breese,  by  Robert  C.  Breese,  her  Guardian  ad  Litem, 

72       •104I      Respondent,  v.  The  Metropolitan  Life  Insurance  Company, 
J_J2 noel      Appellant. 

Life  insurance  —  in  whose  fanor  it  may  he  —  a  granddaughter  has  an  insurable 
interest  —  temporary  ailment  of  the  insured  —  burden  of  proof —  a  fraudulent  altera- 
tion of  a  paper  in  defervdanVs  possession  need  not  be  pleaded  by  the  plaintiff —  con- 
tinuance after  majority  of  an  action  begun  by  an  infant  by  his  guardian  ad  litem. 

A  person  may  insure  his  life  in  favor  of  one  having  no  insurable  interest  therein, 

and  who  consequently  could  not,  on  his  own  application,  procure  a  policy  of 

insurance  on  such  life. 
Semble,   that  a  granddaughter   has    an  insurable  interest  in  the  life  of   her 

grandfather. 
A  temporary  ailment  from  which  a  person  whose  life  is  insured  recovers,  cannot 

be  considered  a  disease  within  the  meaning  of  a  warranty  in  the  life  insurance 

policy. 
In  an  action  upon  a  policy  of  life  insurance  the  burden  of  showing  the  br^vch  of 

a  warranty  concerning  the  insured's  condition  of  health  at  the  date  of  the 

application  for  the  policy,  is  upon  the  defendant. 
Where  the  defendant  in  an  action  produces,  on  the  trial  thereof,  as  a  defense 

thereto,  a  paper  executed  by  the  plaintiff  which,  since  its  execution,  has  been 

in  the  sole  possession  of  the  defendant,  the  plaintiff  is  not  precluded  from 

showing  that  the  paper  has  been  fraudulently  altered  because  such  alteration 

has  not  been  pleaded  by  him. 
An  action  begun  by  a  guardian  ad  litem  on  behalf  of  an  infant,  which  is  still 

pending  when  the  infant  attains  his  majority,  should,  by  a  suggestion  entered 

on  the  record,  be  continued  in  the  name  of  the  infant. 

Appeal  by  the  defendant,  The  Metropolitan  Life  Insurance  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oflSce  of  the  olerk  of  the  county  of  Cayuga  on 
the  21st  day  of  May,  1898,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  25th  day  of  May,  1898, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Frank  S.  Coburn,  for  the  appellant. 

Fi'anh  C,  Gushing^  for  the  respondent. 

Follett,  J. : 

This  action  was  begun  July  8,  1895,  by  the  guardian  ad  litem  of 
Ida  J.  Breese,  now  Ida  J.  Corbett,  to  recover  on  a  policy  of  life 
insurance,  issued  by  the  defendant  January  15.  1894,  by  which  it 
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agreed  to  pay  $500  upon  tlie  death  of  William  Robertson  in  case  he 
died  "  more  than  one  year  after  the  date  "  of  the  poUcy.  He  died 
January  20,  1895.  The  name,  of  the  person  to  whom  the  sum  should 
be  payable  is  not  mentioned  in  the  policy,  but  the  first  condition 
indorsed  thereon  provides :  "  The  company  may  pay  this  policy  to 
eitlier  the  executor  or  administrator,  husband  or  wife,  or  any  rela- 
tive by  blood,  or  lawful  beneficiary,  of  the  insured,  and  the  produc- 
tion by  the  company  of  the  policy  and  a  receipt  in  full,  signed  by 
either  of  them,  shall  be  conclusive  evidence  that  all  claims  upon  said 
company  under  this  policy  have  been  fully  satisfied." 

The  plaintiff  when  the  policy  was  issued  was  nineteen  years  of 
age,  and  was  an  infant  when  the  action  was  begun,  but  she  became 
twenty-one  yeai-s  of  age  in  January,  1896,  and  is  now  a  married 
woman.  An  action  begun  by  a  guardian  ad  litem^  which  is 
continued  after  the  infa.nt  becomes  of  age,  should  by  a  suggestion 
entered  on  the  record  be  continued  in  the  name  of  the  real  party  in 
interest.  (2  Barb.  Ch.  [2d  ed.]  208 ;  Mitf .  P.  &  P.  [6th  Am.  ed.] 
124 ;  10  Ency.  PL  &  Pr.  591,  and  cases  cited ;  1  Dan.  Ch.  PI.  &  Pr. 
[6th  Am.  ed.]  78.) 

No  objection  having  been  taken  to  the  continuation  of  the  action 
in  the  form  in  which  brought,  and  the  fact  appearing  upon  the 
record  that  the  plaintiff  is  of  full  age,  the  action  may  be  continued 
in  the  name  of  Ida  J.  Corbett. 

The  premium  on  this  policy  was  one  dollar  per  week,  which  was 
paid  by  the  plaintiff,  who  is  a  granddaughter  of  William  Robertson, 
the  insured. 

The  policy  was  issued  upon  an  application  divided  into  four  parts, 
A,  B,  C  and  D.  Subdivisions  A  and  C  were  signed  by  the  insured  ; 
subdivision  B  was  signed  by  William  H.  Herrick,  defendant's  agent ; 
subdivision  D  was  signed  by  Dr.  John  D.  Tripp,  defendant's  medi- 
cal examiner  at  Auburn.  Subdivisions  A  and  B  were  signed  Decem- 
ber 27,  1893,  and  the  answers  to  the  questions  in  those  subdivisions 
were  written  with  a  lead  pencil  by  William  H.  Herrick.  Subdivis- 
ions C  and  D  were  signed  December  28,  1893,  and  the  answers  to 
the  questions  in  those  subdivisions  were  written  in  ink  by  Dr.  John 
D.  Tripp.  The  policy  contains  this  stipulation  :  "  In  consideration 
of  the  answers  and  statements  contained  in  the  printed  and  written 
App.  Div.— Vol.  XXXVII.        20 
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application  for  tliis  policy,  all  of  which  are  hereby  made  warranties, 
and  are  hereby  made  part  of  this  contract,"  etc. 

Several  defenses  are  set  up  in  the  answer,  only  five  of  which  were 
litigated  on  the  trial  and  relied  on  as  defenses  to  the  action. 

First  defense.  That  the  answers  to  the  7th  and  8th  ques- 
tions in  subdivision  A  of  the  application  were  untrue.  "  7.  When 
born?  September,  1835.  8.  Age  next  birthday?  59  years.'' 
These  answers  were  written  with  a  lead  pencil  by  William  H.  Her- 
rick,  and  signed  by  the  insured  December  27,  1893. 

Second  defense.  That  the  plaintiflE  is  not  the  beneficiary  under 
the  policy.  Paragraph  13  of  subdivision  A  contains  the  following 
questions  and  answers :  "  13.  Name,  etc.,  of  beneficiary,  subject  to 
provisions  of  policy  applied  for  as  to  payment.  Name?  To  his 
estate.  Occupation?  (No  answer.)  Relationship?  (No  answer.) 
Age  ?     (No  answer.) 

Third  defense.  That  the  answer  to  one  of  the  questions  of  para- 
graph 8  of  subdivision  C  was  untrue.  "  8.  Has  the  life  ever  had 
any  of  the  following  complaints?  Answer  (Ves  or  No)  opposite 
each.  *  *  *  Ulcer  or  open  sores?  No."  This  answer  was 
written  in  ink  by  Dr.  John  D.  Tripp,  the  defendant's  medical  exam- 
iner, and  signed  by  the  insured  December  28,  1893. 

Fourth  defense.  That  the  answer  to  the  9th  question  in  sub- 
division C  was  untrue.  *'9.  Is  said  life  now  in  sound  health? 
Yes."  This  answer  was  written  in  ink  by  Dr.  John  D.  Tripp,  the 
defendant's  medical  examiner,  and  signed  by  the  insured  December 
28,  1893. 

Fifth  defense.  That  the  answers  to  questions  16  and  16a  in  sub- 
division C  were  untrue.  "16.  When  last  sick?  1890.  16a.  Of 
what  disease?  Muscular  rheumatism."  These  answers  were  writ- 
ten in  ink  by  Dr.  John  D.  Tripp,  the  defendant's  medical  examiner, 
and  signed  by  the  insured  December  28,  1893. 

The  age  of  the  insured  at  the  time  the  policy  was  issued  was  a 
question  sharply  litigated  on  the  trial.  The  insured  was  born  in 
Scotland ;  when  he  emigrated  to  this  country  does  not  appear. 
William  J.  Robertson,  a  son  of  the  insured,  testified  that  his  father 
had  seven  children ;  that  James  was  the  eldest ;  that  the  witness 
was  the  fifth,  and  Margaret  A.  Breese,  the  mother  of  the  plaintiff, 
was  the  sixth  child.    He  testified  that  he  was  born  in  October,  1854, 
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and  would  be  forty-fonr  years  of  age  in  October,  1898.  The  evi- 
dence in  a  general  way  was  that  the  diflference  between  the  ages  of 
the  children  was  from  two  to  two  and  one-half  years.  Margaret  A. 
Breese,  if  two  years  younger  than  William  J.,  was  bom,  if  he  stated 
his  age  correctly,  in  1856,  and  was  forty-two  years  of  age  at  the  time 
of  the  trial.  Margaret  A.  Breese  testified  that  she  came  from  Scot- 
land when  she  was  thirteen  years  of  age,  and  married  two  years 
afterwards.  The  whole  family  seems  to  have  been  illiterate.  The 
insured  was  a  "  marksman,"  unable  to  write  his  name.  Margaret  A. 
Breese  was  unable  to  write  her  name,  or  read  writing,  and  read 
print  with  difficulty,  and  only  in  the  Bible,  which  she  never  ven- 
tured to  read  aloud.  She  knew  nothing  about  several  of  her  brothers 
and  sisters,  whether  they  were  living  or  dead.  The  family  kept  no 
record  of  births,  marriages  and  deaths. 

If  the  evidence  of  William  J.  Robertson  was  correct,  the  insured 
must  have  been  older  than  stated  in  the  application,  because  if  he 
was  but  fifty-nine  when  the  application  was  made  he  became  the 
father  of  James  Robertson,  his  eldest  child,  at  the  age  of  ten  years, 
which  is  incredible.  On  the  other  hand,  if  the  evidence  of  Margaret 
A.  Breese  is  correct,  the  insured  became  the  father  of  James  at  the 
age  of  seventeen  or  eighteen  years,  which  is  not  incredible.  William 
J.  Robertson  and  his  wife  testified  that  the  insured  told  them  about 
six  months  before  his  death  that  he  was  seventy-six  years  of  age. 
The  plaintifif,  Ida  J.  Corbett,  and  her  mother  testified  that  the 
insured  frequently  said  that  he  was  born  October  15, 1835.  In  sub- 
division B  of  the  application,  signed  by  the  defendant's  agent^ 
appears  the  following :  "  5.  Does  the  person  appear  older  than  age 
stated  ?    No." 

In  subdivision  C  the  following  appears  :  "4.  Age.  Actual  ?  .59* 
Apparent  ?     59." 

These  answers  were  written  by  defendant's  medical  examiner. 
The  medical  examiner  was  the  physician  of  the  insured  and  had 
known  him  for  some  time.  Under  this  state  of  the  evidence  the 
question  of  the  age  of  the  insured  was  one  of  fact  and  properly  sub- 
mitted to  the  jury.  No  exceptions  were  taken  to  the  instructions 
of  the  court  in  respect  to  this  defense. 

Was  the  plaintiff  the  beneficiary  named  in  the  application  ?  The 
plaintiff  testified  that  she  was  present  when  the  application  was 
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signed,  and  that  after  the  word  "name"  in  the  13th  question 
of  subdivision  A  appeared  the  words  "  Ida  J.  Breese."  William  H. 
Herrick,  defendant's  agent,  who  wrote  the  application,  so  testified. 
Dr.  John  D.  Tripp,  the  defendant's  naedical  examiner,  testified  that 
when  he  examined  the  insured  the  words  "Ida  J.  Breese"  were 
written  in  the  place  where  the  words  "  to  his  estate  "  now  appear ; 
and  he  also  testified  that  after  completing  the  application  he  mailed 
it  directly  to  the  home  oflice  of  the  defendant  in  the  city  of  New 
York.  The  original  application  was  produced  on  the  argument,  and 
it  is  apparent,  as  was  conceded,  that  the  answer  had  been  clianged 
from  "  Ida  J.  Breese  "  to  "  to  liis  estate."  When  it  was  changed 
and  by  whom  was  an  important  question.  The  defendant's  agent 
testified  that  he  did  not  make  the  change.  On  the  contrary,  the 
defendant's  superintendent  and  assistant  superintendent  of  the 
Auburn  agency  testified  that  when  the  application  was  first  brought 
to  their  attention  by  William  H.  Herrick  he  was  told  that  the 
defendant  would  not  issue  a  policy  payable  to  a  granddaughter. 
Why  it  would  not  does  not  appear,  except  that  this  witness  stated 
that  it  was  in  violation  of  section  14  of  the  superintendent's  manual, 
which  is  as  follows :  "  14.  A  policy  will  not  be  issued  in  favor  of  a 
friend,  non-relative,  or  other  person  not  having  a  lawful  insurable 
interest  in  the  life  insured.  This  means  that  the  beneficiary  must  be 
dependent  upon  the  insured  for  support,  or  that  tlie  insured  is 
indebted  to  the  beneficiary  in  an  amount  sufficient  to  justify  the 
sum  insured,  or  that  the  beneficiary  has  some  other  substantial 
pecuniary  interest  in  the  life  insured." 

This  rule  does  not  prohibit  the  issuing  of  a  policy,  upon  the 
application  of  the  insured,  payable  to  one  who  has  not  an  insurable 
interest  in  the  life  insured.  It  simply  prohibits  the  issuance  of  a 
policy  upon  the  application  of  and  in  favor  of  a  person  upon  a  life 
in  which  the  applicant  has  no  insurable  interest.  Under  the  law  of 
this  State  a  person  may  insure  his  life  in  favor  of  a  person  who  could 
not,  on  his  own  application,  procure  an  insurance  on  the  same  life. 

Again,  a  granddaughter  has  an  insurable  interest  in  the  life  of  her 
grandfather.  {Loomis  v.  Eagle  Life  <&  Health  Ins.  Co.^  6  Gray, 
396  ;  Con7i.  Mutual  Life  las.  Co,  v.  Schaefer,  94  U.  S.  457  ;  War- 
nocTc  v.  Dams^  104  id.  7Y5  ;  1  Bacon  Ben.  Soc.  &  Life  Ins.  §§  248, 
250  ;  Biddle  Ins.  §§  187,  194.) 
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This  case  has  been  twice  tried,  and  the  issue  how,  when  and  by 
whom  the  apphcation  was  altered  was  sharply  contested  on  the  first 
trial.  Then,  as  now,  the  evidence  was  that  when  the  application 
was  mailed  to  the  defendant's  home  office  it  contained  the  name  of 
"  Ida  J.  Breese."  At  the  head  of  the  original  application  appear 
the  initials,  in  red  ink,  of  the  person  who  examined  the  application 
at  the  home  oifice;  and  it  should  be  remarked  that  tliough  this 
defendant  had  notice  that  it  was  asserted  by  the  plaintiflE  tliat  the 
alteration  was  made  after  the  application  reached  the  home  office, 
the  person  who  originally  examined  the  application  at  tlie  home 
office  was  not  called  to  testify  to  it«  condition  when  examined  by  him. 

Again,  Joseph  Stackhouse  was  defendant's  superintendent  at 
Auburn  when  the  policy  was  issued,  and  testified  that  he  called  the 
attention  of  Agent  Herrick  to  section  14  of  the  superintendent's 
manual,  and  informed  him  that  the  company  would  not  issue  a  policy 
payable  to  Ida  J.  Breese.  The  proofs  of  death  were  written  by 
Stackhouse,  and  in  those  proofs  Ida  J.  Breese  is  named  as  the  bene- 
ficiary. It  appears  from  those  proofs  signed  by  Stackhouse  that  he 
kept  a  register  of  the  policies  issued.  These  proofs  were  sent  about 
January  25,  1895,  to  the  defendant,  wlio  retained  them  without 
raising  any  objection  that  Ida  J.  Breese  was  not  the  beneficiary  in 
the  application  on  file  in  its  office.  Under  the  state  of  the  evidence  it 
is  not  strange  that  the  jury  found  that  the  alteration  in  the  application 
was  made  by  some  person  after  it  was  mailed  by  the  medical  examiner. 

The  contention  that  the  plaintiflE  could  not  show  that  the  defend- 
ant, or  some  person  in  its  interest,  fraudulently  altered  the  applica- 
tion after  it  was  received  by  the  defendant,  without  pleading  the 
alteration,  was  determined  when  this  case  was  before  this  court  on 
the  first  appeal.  (24  App.  Div.  377.)  I  think  it  was  never  before 
contended  that  in  case  a  defendant  produces  on  the  trial,  as  a  defense 
to  an  action,  a  paper  executed  by  the  plaintiff,  which  had  been  since 
its  execution  in  the  sole  possession  of  the  defendant,  the  plaintiflE 
might  not  show  a  fraudulent  alteration  of  the  paper  without  plead- 
ing the  alteration  —  a  fact  which  the  plaintiflE  could  not  know  until 
the  paper  was  oflEered  in  evidence.  Under  such  a  rule  a  plaintiflE 
coold  not  show  that  a  paper  oflEered  in  evidence  by  a  defendant  had 
been  altered  by  the  defendant  an  hour  before  it  was  oflEered  in  evi- 
dence without  pleading  the  fact.     There  is  no  such  rule. 
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Had  the  insured  been  afflicted  with  an  ulcer  or  open  sores?  The 
insured  lived  in  Auburn  for  many  years  prior  to  1891,  and  in  the 
spring  of  that  year  he  and  the  family  of  Mrs.  Breese  removed  to 
Geneva  where  they  remained  until  the  spring  or  summer  of  1893, 
when  they  returned  to  118  South  Division  street,  Auburn.  While 
the  insured  was  living  at  Geneva  in  his  daughter's  family,  it  is  con- 
tended that  he  was  afflicted  with  an  ulcer  on  his  right  leg  near  the 
knee,  which  Dr.  Myron  D.  Blaine,  a  physician  practicing  at  Geneva, 
testified  he  treated,  making  fifteen  visits  between  October  21,  1891, 
and  Januaiy  21,  1893.  He  testified  that  the  sore  yielded  to  treat- 
ment and  "  became  apparently  healed."  Two  witnesses  who  boarded 
in  the  family  of  Mrs.  Breese,  Joseph  M.  and  Betty  I.  Frame,  testi- 
fied that  they  saw  the  sores  and  saw  Dr.  Blaine  treating  them.  Two 
other  witnesses  testified  that  they  heard  the  insured  while  living  in 
Geneva  complain  that  his  legs  were  sore.  Mrs.  Breese  ond  the 
plaintiff  testified  that  Dr.  Blaine  was  called  to  treat  Mrs.  Breese, 
and  that  on  one  occasion  Mrs.  Breese  asked  the  doctor  to  examine 
one  of  the  legs  of  the  insured,  and  that  the  doctor  pronounced  it  a 
case  of  eczema  and  prescribed  an  ointment,  which  was  procured 
and  applied  by  Mrs.  Breese,  and  that  the  trouble  disappeared.  She 
also  testified  that  the  doctor  examined  the  leg  on  only  two  occasions, 
and  that  the  insured  was  in  good  health  while  living  in  Geneva ; 
was  not  sick  a  day,  but  was  around  and  did  light  work  as  usual. 
The  account  of  Dr.  Blaine, ,  entitled  "Account  of  Breese,"  was 
offered  in  evidence,  on  which  seventeen  visits  are  charged  for  —  one 
marked  "girl"  and  another  "Mrs.;"  otherwise  the  account  does 
not  show  the  name  of  the  patient  attended.  The  doctor  testified 
that  he  discovered  some  difficulty  with  the  heart  of  the  insured. 
Dr.  John  D.  Tripp,  who  had  been  the  physician  of  the  insured  for 
some  years,  testified  that  he  examined  him  and  discovered  no  diffi- 
culty with  his  heart.  Under  this  state  of  the  evidence,  the  question 
whether  the  insured  had  been  afflicted  with  an  ulcer,  or  with  open 
sores,  was  a  question  for  the  jury.  It  is  not  asserted  by  the  appel- 
lant tliat  the  court  erred  in  its  charge  bearing  upon  this  question. 

Was  the  insured  in  sound  health  when  the  application  was  made? 
Upon  this  issue  Dr.  John  D.  Tripp,  the  defendant's  medical  exam- 
iner, testified  that  he  examined  the  insured,  described  the  examina- 
tion which  he  made,  and  stated  that  he  "  found  no  unsoundness 
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about  the  man  whatever."  Mrs.  Breese,  the  plaintiff,  and  some 
others,  testified  that  the  insured  was  in  good  health  at  this  time. 
The  defendant  offered  no  evidence  to  the  contrary.  A  temporary 
ailment  from  which  a  person  recovers  cannot  bo  considered  a  dis- 
ease within  the  meaning  of  a  Ufe  insurance  policy.  {Cuskma7i  v. 
U,  S,  Life  Ins.  Co.,  70  N.  Y.  72.) 

The  appellant  urges  that  the  court  erred  in  its  instruction  that  the 
burden  was  on  the  defendant  to  show  affirmatively  that  the  insured 
was  not  in  sound  health  when  the  policy  was  issued.  As  before 
stated,  the  defendant  gave  no  evidence  as  to  the  insured's  condition 
of  health  at  the  date  of  the  application,  except  as  it  may  be  inferred 
from  the  evidence  of  Dr.  Blaine,  who  testified  that  the  insured  recov- 
ered under  his  treatment.  The  burden  of  showing  a  breach  of  this 
warranty  was  upon  the  defendant.  {Jones  v.  Brooklyn  Life  Ins. 
Co.,  61  N.  Y.  79;  Murray  v.  N.  Y.  Life  In^.  Co.,  85  id.  236; 
Piedmont  i6  Arlington,  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  377 ;  2 
Bacon  Ben.  Soc.  &  Life  Ins.  §  469,  and  cases  cited.)  The  prepon- 
derance of  evidence  was  to  the  effect  that  the  insured  was  in  sound 
health,  for  a  man  of  his  years,  when  the  application  was  signed.  A 
man  of  fifty-nine  years  of  age  is  seldom  in  £ts  sound  health  as  at  the 
age  of  forty  or  under. 

The  insured  stated  in  the  application  that  he  was  last  sick  in  1890, 
and  that  his  trouble  was  muscular  rheumatism.  The  only  evidence 
of  any  sickness  of  the  insured  before  or  after  that  date  was  given 
by  Dr.  Blaine  and  the  other  witnesses  who  testified  in  respect  to 
the  condition  of  his  leg  when  he  lived  at  Geneva. 

As  before  stated,  the  evidence  as  to  whether  he  was  sick  at  that 
time  is  conflicting.  However,  whether  he  was  last  sick  in  1890  was 
a  question  not  submitted  to  the  jury  by  the  court,  and  the  defendant 
made  no  request  that  it  be  submitted.  The  appellant  does  not  now 
argue  that  any  error  was  committed  in  the  reception  or  exclusion  of 
evidence. 

All  of  the  alleged  errors  argued  by  the  appellant  in  the  brief,  or 
orally  at  the  bar  of  this  court,  have  been  considered,  and  we  find 
none  calling  for  a  reversal  of  the  judgment,  which,  with  the  order 
denying  a  motion  for  a  new  trial,  should  be  affirmed,  with  costs. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  and  order  affirmed,  with  costs. 
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Louisa  Armaindo,  Appellant,  v.  Robert  Ferguson,  Respondent. 

Negligence  — failure  of  a  liotel  owner  to  provide  a  room  with  a  rope  to  he  u^ed  in  case  of 
fire  —  waiver  hy  a  guest  of  a  right  ofa^ionfor  injuries  resulting  from  such  failure. 

A  guest  in  a  hotel  T^bo,  without  complaint,  occupies  a  room  for  a  period  of  six 
months,  with  knowledge  that  it  was  not  furnished  with  any  "  rope  or  other 
appliance''  to  be  used  in  case  of  Hre,  and  who,  on  the  occasion  of  a  fire, 
through  fear  or  confusion,  neglects  to  avail  herself  of  a  fire  escape  directly 

'  under  one  of  the  windows  of  the  room,  but  jumps  to  the  ground,  must  be 
considered  to  have  waived  all  right  to  maintain  an  action  against  the  owner  of 
the  hotel  for  injuries  received  by  reason  of  his  failure  to  supply  the  room  with 
a  rope. 

Appeal  by  the  plaintiff,  Louisa  Armaindo,  from  an  order  of  the 
Supreme  Court,  made  at  the  Erie  Trial  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  2l8t  day  of  Febru- 
ary, 1898,  setting  aside  the  verdict  of  a  jury  in  favor  of  the  plaintiff 
and  granting  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

J/.  FiUmore  Brown^  for  the  appellant. 

Moses  Shire^  for  the  respondent. 

FOLLETT,  J.  : 

This  action  was  begun  December  31,  1896,  to  recover  damages  of 
Robert  Ferguson,  owner,  and  Anton  D' Andrea,  the  alleged  lessee  of 
No.  112  Main  street  in  the  city  of  Buffalo,  alleged  to  have  been 
used  as  a  hotel,  for  the  failure  of  the  owner  and  occupant  to  pro- 
vide "  a  rope  or  other  better  appliance  "  in  a  room  occupied  by  the 
plaintiff  and  from  which  she  attempted  to  escape  during  a  fire.  In 
1896  the  respondent  was  the  owner  of  a  large  brick  building  four 
stories  high,  and  known  as  No.  112  Main  street,  Buffalo.  He  leased 
a  portion  of  this  building  to  Anton  D' Andrea  or  to  Joseph  Carlino,. 
which  portion  one  or  the  other,  or  perhaps  both,  by  turns,  occupied 
as  a  liquor  saloon,  having  on  the  first  floor  an  office  and  a  bar,  on 
the  second  floor  a  kitchen  and  dining  room,  on  the  third  floor  six 
rooms,  and  on  the  fourth  floor  six  rooms.  The  rooms  on  the  third 
and  fourth  floors  were  occupied  by  renters  and  lodgers.  No  register 
was  kept  in  the  hotel,  which  was  run  on  the  European  plan. 

Assuming,  without  deciding,  that  No.  112  was  November  1, 1896^ 
a  hotel  within  the  meaning  of  section  40  of  chapter  376  of  the  Laws 
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of  1896  (The  Domestic  Commerce  Law),  and  assuming,  without 
deciding,  that  the  plaintiff  was  a  hotel  guest  within  the  meaning  of 
that  section,  I  think  slie  waived  all  right  to  maintain  an  action 
against  the  defendant  for  injuries  received  by  reason  of  his  failure 
to  supply  her  room  with  a  rope.  The  plaintilQE  had  occupied  a  room 
in  this  building  for  ten  months,  and  for  six  months  had  occupied 
the  room  in  which  she  slept  on  the  night  of  the  fire,  paying  a 
weekly  rent  therefor,  and  eating  when  and  where  she  chose.  She 
knew  that  there  was  no  rope  in  the  room,  but  made  no  complaint. 
There  were  outside  iron  tire  escapes,  and  the  platform  to  one  of  them 
was  directly  under  one  of  the  windows  opening  out  of  the  plain- 
tiffs room,  which  window  she  kept  nailed  down  to  prevent  unbid- 
den persons  from  entering  her  room  by  the  fire  escape.  The  man 
who  occupied  the  room  with  the  plaintiff  on  the  night  of  the  tire 
escaped  from  the  burning  building  by  means  of  this  fire  escape, 
which  the  plaintiff,  through  fear  or  confusion,  neglected  to  avail 
herself  of,  and  jumped  to  the  ground,  receiving  injuries  for  which 
she  seeks  to  recover  damages.  The  plaintiff  testified  that  she  was 
twenty-seven  years  of  age,  and  for  ten  years  had  been  by  occupation 
a  professional  bicycle  rider,  riding  in  races,  and  thereby  before  her 
injuries  making  a  comfortable  living ;  but  that  by  her  injuries  her 
health  and  strength  have  been  so  impaired  that  she  is  unable  to- 
make  a  living  as  before. 

In  Huda  v.  American  Glucose  Co.  (154  N.  T.  474)  it  is  held 
that  a  workman  employed  in  a  factory,  which  was  within  the  statute 
requiring  the  owner  to  maintain  tire  escapes  easily  accessible  from 
the  workmen's  room  (Chap.  409  of  the  Laws  of  1886,  §  6,  as 
amd.  by  chap.  673,  Laws  of  1892,  §  6),  might  by  acquiescence 
waive  its  provisions  and  assume  the  risk  incident  to  the  absence* 
of  such  escapes.  In  Willy  v.  Mulledy  (78  id.  310,  315)  the  same 
rule  is  recognized. 

Under  the  authority  of  these  cases  I  think  the  learned  trial  judge 
correctly  held  that  under  the  evidence  in  this  case  the  plahitiff  was 
not  entitled  to  recover. 

The  order  should  be  aiBrmed,  with  costs. 

All  concurred,  except  Ward,  J.,  not  voting. 

Order  aflirmed,  with  costs. 

App.  Div.— Vol.  XXXVII.        21 
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j-~^  In  tlie  Matter  of  the  Application  of  the  Auburn  and  Western 
Railway  Company  for  a  Certificate  Required  by  Section  59  of 
the  Railroad  Law. 

Board  of  Bailroad  CommUsionerB —  r^uml  by,  of  the  certificate  required  hy  section 
59  of  tlie  Bailroad  Law  —  wTiat  facte  jv^etify  it, 

UpoD  an  application  to  the  Appellate  Division  to  review  the  action  of  the  Board 
of  Railroad  Commissioners  in  refusing  to  grant  the  certificate  required  by  sec- 
tion 59  of  the  Raih-oad  Law  (Laws  of  1890,  chap.  585),  it  appeared  that  the 
railroad  in  question  was  designed  to  extend  from  the  city  of  Auburn  to  the 
town  of  Seneca  Falls,  and,  when  completed,  to  form  part  of  an  electric  rail- 
road running  from  Auburn  to  Geneva,  a  distance  of  about  twenty -five  miles; 
that  such  road  would  parallel  the  New  York  Central  and  Hudson  River 
railroad  for  the  entire  distance  between  Auburn  and  Geneva,  and  that  it  would 
also  parallel  the  Lehigh  Valley  railroad  from  Auburn  to  a  point  on  Cayuga 
lake  midway  between  the  villages  of  Cayuga  and  Union  Springs,  and  would 
necessarily  cross  each  of  these  roads  at  grade  between  Auburn  and  Cayuga; 
that  the  entire  population  of  the  territory  adjoining  the  route  of  the  proposed 
road  from  Auburn  to  its  western  terminus,  including  the  hamlet  of  Aurelius 
and  the  village  of  Cayuga,  did  not  exceed  2,000,  while  the  total  number  of 
passengei-s  carried  between  Auburn  and  Cayuga  on  the  New  York  Central  and 
Hudson  River  railroad  in  the  year  1896  was  26,460,  and  between  Auburn  and 
Aurelius  3,644,  or  a  total  of  about  30,000,  and  that  only  $11,000  of  the  capital 
stock  of  $300,000  had  been  subscribed,  and  that  of  this  amount,  one  person  had 
subscribed  $9,600. 

Held,  that  the  refusal  of  the  Board  of  Railroad  Commissioners  to  grant  such  cer- 
tificate was  a  proper  exercise  of  the  discretionary  power  conferred  upon  it, 
and  that  for  that  reason  the  Appellate  Division  would  refuse  the  certificate 
asked  for. 

Application  by  the  Auburn  and  Western  Railway  Company  to  the 
Appellate  Division  of  the  Supreme  Court  for  the  certificate  required 
by  section  59  of  the  General  Railroad  Law  (Laws  of  1890,  chap. 
565),  made  upon  a  certified  copy  of  all  maps  and  papers  filed  in  the 
ofii^e  of  the  Board  of  Railroad  Commissioners  of  the  State  of  New 
York,  on  the  application  to  that  Board  for  such  certificate,  which 
application  was  denied  by  an  order  made  at  the  Capitol  in  the  city 
of  Albany  on  the  8th  day  of  June,  1897. 

William  Notthigham^  for  the  applicant. 

Albert  H,  Ilarrisy  for  the  contestant,  the  New  York  Central  and 
Hudson  River  Railroad  Company. 
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Peb  Curiam  : 

The  denial  by  the  Board  of  Railroad  Commissioners  of  the  peti- 
tioner's application  was  the  exercise  of  a  power  largely  discretionary 
in  its  character  which  the  Legislature  of  this  State  had  vested  in  a 
body  created  for  a  special  purpose  and  composed  of  men  peculiarly 
qualified  by  experience  to  deal  with  the  vexatious  problems  arising 
out  of  the  ever-increasing  demand  for  better  and  more  adequate 
means  of  transportation. 

And  while  this  court  has  been  expressly  empowered  to  review  the 
action  of  the  Commissioners  in  refusing  to  grant  such  a  certificate  as 
was  asked  for  in  this  case,  yet  it  has  held  in  every  instance  where  a 
review  has  been  had,  that  for  the  reason  above  stated  their  deter- 
mination must  be  treated  in  the  same  manner  as  that  of  any  other 
subordinate  judicial  tribunal  whose  judgments  are  subject  to  review, 
which  is  equivalent  to  saying  that  their  conclusion  must  be  respected 
and  sustained  unless  it  be  made  clearly  and  affirmatively  to  appear 
that  it  was  founded  upon  erroneous  legal  principles,  or  that  in  reach- 
ing the  same  the  Commissioner  proceeded  contrary  to  the  clear 
weight  of  evidence ;  or  that  they  abused  the  discretion  vested  in 
them  and  arbitrarily  refused  to  issue  the  certificate  asked  for.  {Mat- 
ter of  New  Hamburgh  d&  PoughJceepsie  Connecting  li.  H.  Co.,  76 
Hun,  76 ;  Matter  of  Arnsterdarn,  J.  &  G.  li.  R.  Co.,  86  id.  578 ; 
Matter  of  Depew  cfe  S.  W.  H,  li.  Co.,  92  id.  406.) 

In  the  light  of  the  rule  just  adverted  to  we  have  carefully  exam- 
ined the  record  in  this  proceeding  with  a  view  to  determining  to 
what  extent  the  petitioner  has  sustained  the  burden  resting  upon  it 
of  showing  affirmatively  that  the  determination  of  the  Commissioners 
is  in  any  respect  erroneous. 

From  this  record  it  appears  that  the  petitioning  corporation  was 
organized  in  July,  1896,  under  the  name  of  the  Auburn  and  Western 
Railway  Company,  for  the  purpose  of  constructing  and  operating 
by  electricity  a  street  surface  railroad,  which  should  extend  from 
the  west  line  of  the  city  of  Auburn,  in  the  county  of  Cayuga,  to 
the  east  line  of  the  town  of  Seneca  Falls,  in  the  county  of  Seneca. 
It  further  appears  that  it  was  designed  by  the  incorporators  that 
when  thus  constructed  the  road  should  connect  with  the  Auburn 
City  Railroad  Company  at  its  eastern  terminus,  and  at  its  western 
terminus  with  another  surface  railroad  running  from  Cayuga  lake  to 
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the  city  of  Geneva,  in  Ontario  county,  thus  forming  a  continuous 
line  of  road  operated  by  the  trolley  system  from  Auburn  to  Geneva, 
a  distance  of  about  twenty-five  miles. 

The  capital  stock  of  the  petitioner's  company  is  $300,000,  of 
which  sum  $11,000  only  had  been  subscribed  when  this  proceeding 
was  commenced,  and  of  this  amount  Mr.  Clifford  D.  Beebe,  of 
Syracuse,  appears  to  be  the  owner  of  ninety-six  shares,  the  par  value 
of  which  is  $9,600.  It  is  also  made  to  appear  that  if  the  petition- 
er's road  is  constructed  upon  the  route  contemplated,  it  will,  in  con- 
nection with  the  Geneva  road,  parallel  that  portion  of  the  New  York 
Central  and  Hudson  River  railroad,  known  as  the  "  Auburn 
Branch,"  for  the  entire  distance  between  Auburn  and  Geneva ;  that 
it  will  also  parallel  a  branch  of  the  Lehigh  Valley  railroad  from 
Auburn  to  a  point  on  Cayuga  lake  midway  between  the  villages  of 
Cayuga  and  Union  Springs,  and  that  it  will  necessarily  cross  each  of 
these  roads  at  grade  between  Auburn  and  Cayuga. 

Notwithstanding  the  facilities  for  transportation  which  these  two 
lines  of  railroad  afford  —  and  it  appears  that  there  are  thirteen  pas- 
senger trains  passing  over  the  New  York  Central  and  Hudson  River 
railroad  and  six  over  the  Lehigh  Valley  railroad  daily  —  it  is  insisted 
that  they  are  wholly  inadequate,  and  that,  consequently,  public  con- 
venience and  necessity  require  the  completion  of  the  competing  line 
which  the  petitioner  proposes  to  construct. 

To  support  this  contention,  witnesses  were  called  from  the  city  of 
Auburn  and  from  the  various  localities  and  villages  intersected  by 
the  proposed  road  and  its  connections,  all  of  whom  testified  unhesi- 
tatingly that  in  their  opinion  it  would  prove  a  great  convenience  to 
the  public  if  better  railroad  facilities  were  furnished.  This,  doubt- 
less, was  not  only  the  expression  of  an  honest  opinion,  but  it  was  one 
which  to  a  certain  extent  was  founded  upon  fact.  To  illustrate : 
One  gentleman,  residing  in  Auburn,  said  that  if  the  road  were  in 
operation  it  would  enable  him  to  reach  his  cottage  upon  the  shore  of 
Cayuga  lake  in  the  afternoon  and  return  in  the  morning  before  busi- 
ness hours,  which  he  could  not  do  under  existing  circumstances. 
Another,  residing  At  Aurelius,  a  small  hamlet  about  five  miles  west 
of  Auburn,  said  he  would  be  glad  to  avail  himself  of  the  proposed 
road  as  a  means  of  sending  his  children  to  school  at  Auburn ;  while 
another,  residing  at  Cayuga,  thought  it  would  afford  him  a  better 
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opportunity  of  transacting  business  at  Auburn  than  was  the  case  at 
present. 

To  each  of  these  witnesses,  as  well  as  to  many  others  similarly 
situated,  it  would  undoubtedly  prove  more  convenient  if  they  could 
be  furnished  with  additional  facilities  for  transportation.  But  what 
would  prove  convenient  to  them  personally  might  fall  far  short  of 
amounting  to  a  public  necessity ;  and  over  and  against  the  reasons 
they  give  for  the  opinions  which  they  expressed,  stand  out  certain 
pregnant  facts  concerning  which  there  is  happily  no  controversy 
whatever.     To  one  or  two  of  these  brief  allusion  will  be  made. 

The  city  of  Auburn  contains  a  population  of  about  30,000  souls, 
and  the  entire  population  of  the  territory  adjoining  the  route  of  this 
proposed  road,  from  Auburn  to  its  western  terminus,  including  the 
hamlet  of  Aurelius  and  the  village  of  Cayuga,  does  not  exceed  2,000. 

It  appears  that,  during  the  year  1896,  the  total  number  of  passen- 
gers carried  between  Auburn  and  Cayuga  on  the  New  York  Central 
and  Hudson  River  railroad  was  26,460,  and  between  Auburn  and 
Aurelius  by  the  same  road  3,644,  or  a  total  of  about  30,000  persons.. 
Certainly  this  limited  amount  of  patronage  does  not  lend  encourage- 
ment to  persons  who  are  asked  to  invest  their  means  in  the  new  enter- 
prise, especially  when  it  is  distributed  between  two  or  more  com- 
peting lines.  But  it  is  said  that  there  is  a  pleasure  resort  at  the 
western  terminus  of  the  proposed  road  which  draws  many  people  to 
it  during  the  summer  season,  and  that  if  the  road  were  available  for 
that  purpose  many  large  excursion  parties  might  be  induced  to  visit 
the  spot.  Summer  resorts,  however,  are,  at  the  best,  too  ephemeral 
to  furnish  a  satisfactory  basis  for  declaring  a  railroad  which  will 
accommodate  its  patrons,  by  reason  of  that  fact,  a  public  necessity ; 
and  the  patronage  from  this  source  would  necessarily  be  limited  to 
a  small  portion  of  the  year.  Again,  we  are  told  that  increased  facili- 
ties for  transportation  invariably  result  in  increased  business,  and 
that  the  history  of  nearly  every  electric  road  demonstrates  that  the 
mere  fact  of  its  existence  has  a  tendency  to  draw  to  it  patronage. 
This  suggestion  is  not  altogether  without  merit,  and  it  is  perhaps  not 
unreasonable  to  assume  that  if  the  projected  road  were  completed 
along  the  proposed  route  and  were  well  equipped  and  properly  man- 
aged, very  many  more  people  would  use  it  as  a  means  of  conveyance 
than  now  nse  the  steam  railroads  running  along  virtually  the  same 
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route.  But  with  this  much  conceded,  the  fact  still  remains  that 
under  the  most  favorable  circumstances  which  can  possibly  be  imag- 
ined the  population  of  the  district  to  be  traversed  by  the  petitioner's 
road  is  insufficient  to  sustain  these  different  lines,  and  the  proba- 
bility is  that  if  the  local  patronage  thereof  were  to  be  distributed 
between  the  three  it  would  be  found  that  no  profit  resulted  there- 
from to  either. 

It  was  said  by  the  learned  justice  who  wrote  the  opinion  in  the 
case  of  Amsterdam^  J,  <&  G.  li.  H,  Co,  (supra)  that  it  was  the  evi- 
dent purpose  of  the  Legislature  in  adopting  the  section  under  which 
this  proceeding  was  brought  "  to  restrict  the  building  of  roads  not 
actually  needed,  in  order  to  protect  not  only  existing  railroads,  but 
also  citizens  from  investing  in  alluring  but  profitless  enterpriises." 
And  one  has  but  to  examine,  in  the  most  cursory  manner,  the 
reported  cases  in  this  State  to  discover  that  not  a  few  of  them  arise 
out  of  disappointed  expectations  which  furnish  the  principal  founda- 
tion for  enterprises  of  this  character,  and  which,  when  first  under- 
taken, were  equally  as  alluring  and  full  of  promise  to  the  investors 
as  the  one  we  are  now  considering. 

It  is  the  undoubted  policy  of  the  law  to  foster  and  encourage 
every  legitimate  enterprise  which  is  at  all  likely  to  prove  advanta- 
geous to  the  general  public ;  but,  at  the  same  time,  it  is  the  obvious 
duty  of  those  upon  whom  the  responsibility  rests  to  exercise  a  wise 
discretion  in  these  matters,  to  the  end  that  one  enterprise,  however 
alluring  it  may  seem,  shall  not  be  aided  and  encouraged  at  the 
expense  of  another  which  is,  perhaps,  equally  deserving. 

In  the  present  instance  this  discretionary  power  has  been  exer- 
cised by  the  Railroad  Commissioners  in  a  manner  to  commend  itself 
to  our  approval,  and  for  that  reason  we  feel  constrained  to  refuse 
the  certificate  asked  for  from  this  court. 

All  concurred,  except  Follett  and  Ward,  JJ.,  not  voting. 
Application  for  a  certificate  denied,  with  costs. 


Digitized  by 


Googk 


ANTISDEL  V.  WILLIAMSON. 


167 


App.  Div.] 


Fourth  Department,  January  Term,  1899. 


Mary  E.  Antisdel,  Respondent,  v,  Frank  Williamson  and  Others, 
Appellants,  Impleaded  with  Charles  A.  Parker. 
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Guaranty  of  payment  cf  a  bond  and  mortgage  —  an  oral  extension  of  time  operates  to    |    75        i^(^ 

release  the  giuirantor  —  power  of  an  attorney  to  agree  to  extend  the  time. 

Where  a  mortgagee  enters  into  an  oral  agreement  with  a  person  who  has  taken  a 
conveyance  of  mortgaged  premises,  subject  to  the  mortgage,  but  has  not  cove- 
nanted to  pay  the  same,  whereby  the  mortgagee  agrees  to  extend  the  time  of 
payment  of  the  mortgage  debt  for  a  period  of  three  years,  in  consideration  of 
which  the  other  parties  to  the  agreement  personaUy  obligate  themselves  to  pay 
the  mortgage  by  joining  in  an  instrument  under  seal  to  that  effect,  such  action 
on  the  part  of  the  mortgagee  operates  to  discharge  persons  who  have  at  a  prior 
date  guaranteed  the  payment  of  the  bond  and  mortgage. 

Such  an  agreement,  if  founded  upon  a  valid  consideration,  is  valid,  although  not 
reduced  to  writing. 

SembU,  that  an  attorney  who  had  been  intrusted  by  the  mortgagee  with  the  duty 
of  making  an  arrangement  with  the  owner  of  the  equity  of  redemption  whereby 
the  mortgage  might  be  paid  or  secured,  had  authority  to  grant  an  extension  of 
the  time  of  payment  of  the  mortgage  if  he  deemed  it  necessary,  in  order  to 
accomplish  his  object. 

Where,  at  the  time  that  the  written  agreement  to  pay  the  mortgage  **  according 
to  the  terms  thereof"  is  given,  the  mortgage  has  already  been  due  for  over  a 
year,  the  language  quoted  should  not  be  held  to  mean  that  the  mortgage  debt 
would  be  paid  wJien  due,  and  be  given  a  construction  which  will  contradict 
oral  evidence  of  the  parties  that  an  extension  of  the  time  of  payment  of  the 
mortgage  debt  was  agreed  upon,  and  thus  present  an  issue  of  fact. 

Appeal  by  the  defendants,  Frank  Williamson  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Oneida  on  the  21st  day  of 
March,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  on  the  13th  day  of  April,  1898,  deny- 
ing the  said  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

On  the  19th  day  of  February,  1889,  Cornelia  Hall  executed  and 
delivered  to  one  George  L.  Parker  her  bond  and  mortgage  condi- 
tioned for  the  payment  of  the  sum  of  $4,000  and  interest  in  accord- 
ance with  the  terms  therein  expressed,  and  thereafter  and  on  the 
19th  day  of  July,  1889,  George  L.  Parker  assigned  the  same  to  his 
aunt,  Sarah  C.  Parker.  Apparently  the  transfer  was  taken  by 
Mrs.  Parker  as  an  investment,  which  was  regarded  as  a  desirable 
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one,  as  at  the  time  the  same  was  completed  nothing  was  said  by  her 
with  regard  to  any  other  or  additional  security. 

Shortly  thereafter,  however,  Charles  A.  Parker,  another  nephew 
of  Sarah  C.  Parker,  caused  to  be  drawn  up  a  certain  instrument 
^guaranteeing  the  payment  of  the  bond  and  mortgage  in  question, 
which  was  duly  executed  by  himself  and  by  the  defendants  Frank 
Williamson,  Henry  Williamson  and  William  Selover,  and  the  same 
was  thereupon  delivered  to  his  aunt,  Mrs.  Parker.  This  instrument 
was  in  the  language  following,  viz. : 

^'  For  and  in  consideration  of  the  sum  of  one  dollar  to  me  in  hand 
paid,  and  the  receipt  whereof  is  hereby  acknowledged,  we,  the 
undersigned,  do  hereby  guarantee  the  payment  to. Sarah  C.  Pai'ker, 
of  Auburn,  N.  T.,  of  a  certain  Bond  and  Mortgage,  bearing  date 
the  nineteenth  day  of  February,  1889,  made  by  Cornelia  Hall  of 
If ew  York  City  to  George  L.  Parker  of  Binghamton,  N.  Y.,  to 
secure  the  payment  of  the  sum  of  ($4,000)  four  thousand  dollars. 
Said  Mortgage  was  recorded  in  the  Clerk's  oifice  of  the  county  of 
Orange  on  the  23rd  day  of  February,  1889,  in  Book  No.  302  of 
Mortgages  at  page  359,  and  was  assigned  to  Sarah  C.  Parker,  July 
19th,  1889,  by  George  L.  Parker. 

"  l7i  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
this  10th  day  of  August,  1889. 

"FRANK  WILLIAMSON,  [l.  s.] 
«WM.  SELOVER,  [l.  s.] 

"HENRY  WILLIAMSON,  [l.  s.] 
"CHARLES  A.  PARKER,  [l.  s.]-' 

The  bond  and  mortgage  thus  guaranteed  contained  an  interest 
clause,  and  upon  the  20th  day  of  Febniary,  1890,  default  having 
been  made  in  the  payment  of  the  semi-annual  interest  which  became 
due  that  day,  Mrs.  Parker  elected,  under  the  terms  of  the  mortgage, 
to  declare  the  entire  principal  sum  to  be  due  and  payable,  and  there- 
after, and  in  April  following,  she  commenced  a  foreclosure  action, 
the  parties  defendant  thereto  being  Cornelia  Hall,  William  J. 
Penoyer,  who  was  then  the  owner  of  the  mortgaged  premises,  and 
Charles  Longworth,  a  tenant.  The  plaintiff's  attorney  in  this  fore- 
closure suit  was  Mr.  Hull  Greenfield,  of  Moravia,  in  the  county  of 
Cayuga,  and  shortly  after  tlie  commencement  of  the  action  negotia- 
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tions  were  had  between  him  and  an  attorney  from  the  city  of  New 
York  by  the  name  of  Allison,  who  had  appeared  in  the  action  for 
the  defendant  Longworth  for  a  settlement  of  the  suit  and  a  reinstate- 
ment of  the  mortgage.  These  negotiations  resulted  in  the  assign- 
ment to  the  mortgagee  of  another  mortgage  upon  100  acres  of  land 
in  the  county  of  Sullivan  as  collateral  security  to  the  original  mort- 
gage, the  second  mortgage  being  guaranteed  in  its  collection  to  the 
extent  of  $500  by  Penoyer.  The  accrued  interest  and  the  costs  of 
the  foreclosure  suit  were  thereupon  paid,  the  action  was  discontinued, 
the  default  waived,  and  the  bond  and  mortgage  were  reinstated. 

The  interest  was  thereafter  paid  as  it  became  due  until  the  20th 
day  of  February,  1892,  when  the  principal  sum  secured  by  the  mort- 
gage became  due.  In  the  meantime  one  Angelina  R.  Ketchum  had 
purchased  the  premises  covered  by  the  mortgage,  subject  to  the 
mortgage  debt,  and  the  evidence  tends  to  show  that  in  1893  Mrs. 
Parker  demanded  payment  of  her  mortgage  through  her  attorney, 
Mr.  Greenfield,  in  consequence  of  which  negotiations  were  entered 
into  between  that  gentleman  and  Mr.  Ketchum,  the  husband  of  the 
owner  of  the  premises,  with  a  view  to  extending  the  time  of  pay- 
ment of  the  mortgage,  the  result  of  which  was  that  Ketchum  and 
his  wife  obligated  themselves  by  a  separate  instrument,  under  their 
hands  and  seals,  to  pay  the  mortgage  according  to  the  terms  thereof, 
with  interest  thereon,  and  in  consideration  of  their  doing  so  the  time 
of  payment  of  the  bond  and  mortgage  was  orally  extended  for  a 
period  of  three  years. 

Subsequently  Sarah  C.  Parker  departed  this  life,  and  on  the  6th 
day  of  December,  1894,  the  bond  and  mortgage  in  question  were 
assigned  by  her  administrators  to  the  plaintiff  in  this  action.  There- 
after, and  on  the  3d  day  of  September,  1896,  another  assignment  of 
the  same  bond  and  mortgage,  which  also  included  the  contract  of 
guaranty,  was  executed  and  delivered  to  this  plaintiff,  who  brings 
this  action  against  the  defendants  to  recover  upon  the  last-named 
instrument. 

William  Ifottingham^  for  the  appellants. 

H.  C.  Sholes^  for  the  respondent. 

App.  Div.— Vol.  XXXVII.        22 
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Adams,  J. : 

The  defense  to  this  action  was  founded  upon  two  allegations, 
namely,  a  want  of  consideration  for  the  contract  of  guaranty,  and 
the  discharge  of  the  parties  obligated  thereby  by  reason  of  an  exten- 
sion of  the  time  of  payment  of  the  principal  debt. 

Upon  the  trial  the  plaintiflE  made  the  usual  formal  proofs  and 
rested  her  case.  The  defendants  thereupon  gave  evidence  which 
tended  to  prove  that  they  received  no  consideration  whatever  for 
executing  the  contmct  of  guaranty,  and  that  subsequent  to  its  execu- 
tion the  terms  of  the  contract  to  which  the  guaranty  applied  had 
been  altered  without  their  knowledge  or  consent  at  the  time  and  in 
the  manner  specified  in  the  foregoing  statement  of  facts. 

No  oral  proof  whatever  was  oflFered  by  the  plaintiff  to  meet  this 
evidence,  and  the  court  was  thereupon  requested  to  direct  a  verdict 
in  favor  of  the  defendants.  This  request  was  refused  and  the  jury 
were  instructed  by  the  learned  trial  justice  that  there  were  certain 
implications  and  inferences  in  the  case  which  they  had  a  right  to 
consider  in  determining  both  questions  of  fact,  which  he  thereupon 
proceeded  to  submit  to  them ;  and  the  exception  which  was  taken  to 
this  ruling  of  the  trial  court  presents  the  real  question  in  the  case. 

The  seal  which  was  affixed  to  the  contract  of  guaranty  was 
undoubtedly  presumptive  evidence  of  a  consideration  {Best  v.  Thi€lj 
79  N.  Y.  15),  and  in  view  of  the  fact  that  Charles  L.  Parker,  one 
of  the  parties  to  the  contract  and  the  one  to  whom  the  consideration, 
if  any,  probably  passed,  was,  in  consequence  of  his  absence  from 
the  State,  neither  served  with  process  nor  sworn  as  a  witness,  it  was 
probably  competent  for  the  jury  to  say  whether  that  presumption 
had  been  overcome  by  the  oral  proof  bearing  upon  that  subject. 

When,  however,  we  come  to  consider  the  question  relating  to  the 
change  in  the  terms  of  the  original  contract,  we  fail  to  discover  any 
evidence  which  tends  in  the  slightest  degree  to  contradict  that  given 
by  the  witnesses  Chester  L.  and  Angelina  R.  Ketchum,  who  testi- 
fied in  the  most  unqualified  manner  that  in  March  or  April,  1893, 
the  time  of  payment  of  the  mortgage  debt,  to  secure  which  the 
guaranty  in  question  was  given,  was  extended  for  a  period  of  three 
years  upon  condition  that  they  would  personally  obligate  themselves 
to  pay  the  same,  which  they  did,  by  joining  in  the  bond  to  that 
effect,  bearing  date  April  2,  1893. 
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In  this  connection,  however,  it  will  be  proper  to  consider  the 
argument  advanced  by  the  learned  counsel  for  the  respondent  in 
regard  to  the  evidence  to  which  we  have  just  adverted ;  for  while 
conceding  his  inability  to  meet  the  same  with  oral  proof,  he  never- 
theless insists  that  there  was  sufficient  evidence  in  the  case  to  raise 
an  issue  and  to  support  the  verdict  rendered  by  the  jury  thereon. 
To  sustain  this  contention  he  iirst  calls  attention  to  the  fact  that  the 
condition  of  the  Ketchum  bond  is  that  the  obligors  shall  pay  the 
Parker  mortgage  "  according  to  the  terms  thereof,"  and  it  is  argued 
that  this  means  simply  that  the  bond  was  a  personal  undertaking  on 
the  part  of  the  Ketchums  to  pay  the  mortgage  debt  with  interest 
when  due,  and  that  consequently  the  instrument  itself  was  contra- 
dictory of  the  oral  testimony  of  the  parties  who  executed  it.  But 
in  advancing  this  theory  the  learned  counsel  overlooks  the  fact  that 
the  mortgage  fell  due  February  20,  1892,  or  more  than  a  year  prior 
to  the  execution  of  the  Ketchum  bond,  in  consequence  of  which  it 
is  impossible  that  the  language  quoted  from  the  latter  instrument 
should  receive  the  construction  which  he  claims  for  it. 

Again,  it  is  urged  that  the  defendants,  by  omitting  to  call  Mr, 
Greenfield  as  a  witness  in  their  behalf,  have  permitted  the  jury  to 
infer  that  his  evidence,  had  he  been  sworn,  would  have  been  preju- 
dicial to  their  interests.  This  contention  does  not  impress  us  favor- 
ably. Mr.  Greenfield  was  the  attorney  and  agent  of  the  plaintiff's 
assignor,  through  whom  it  is  claimed  the  agreement  to  extend  the 
time  of  payment  was  entered  into.  There  is  nothing  in  the  case,  so 
far  as  we  can  discover,  to  indicate  that  he  is  in  any  wise  hostile  to 
the  plaintiff.  He  lived  but  a  short  distance  from  the  city  of  Rome, 
where  this  case  was  tried,  and  it  was  reasonable  to  suppose  that  he 
would  have  contradicted  Mr.  and  Mrs.  Ketchum  had  their  evidence 
been  untrue,  and  consequently  we  think  that  the  plaintiff,  and  not 
the  defendants,  must  suffer  from  whatever  inference  is  to  be  drawn 
by  reason  of  his  absence  at  the  trial.  But  it  is  said  that  the  evidence 
of  the  Ketchums,  even  if  true,  proves  nothing,  for  the  reason  that 
Greenfield  had  no  authority  from  his  client  to  extend  the  time  of 
payment  of  her  mortgage.  We  think,  however,  that  for  obvious 
reasons,  this  position  cannot  be  successfully  maintained.  In  the  first 
place,  it  appears  that  Mr.  Greenfield,  as  attorney  of  the  mortgagee, 
was  intrusted  with  the  duty  of  making  some  arrangement  with  the 
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owner  of  the  equity  of  redemption  whereby  the  mortgage  upon  her 
premises  might  be  paid  or  secured.  If,  therefore,  he  deemed  it 
necessary  in  order  to  accomplish  the  object  sought  to  grant  an  exten- 
sion of  the  time  of  payment,  his  authority  so  to  do  would  probably 
have  been  ample ;  "but  it  is  to  be  remembered  that  both  Mr.  and 
Mrs.  Ketchura  testify  that  Mr.  Greenfield  wrote  them  that  Mrs. 
Parker  had  consented  to  the  proposed  arrangement,  provided  they 
would  execute  the  bond  which  he  inclosed  with  his  letter ;  and  this, 
if  true,  would  indicate  that  he  was  acting  under  express  authority. 
His  action,  however,  whether  authorized  or  unauthorized,  was  sub- 
sequently ratified  by  his  principal ;  for  it  is  a  conceded  fact  in  the 
case  that  she  accepted  the  Ketchum  bond  and  thereafter  received 
the  interest  upon  her  mortgage,  which  was  thereafter  regularly  paid 
when  due,  until  and  including  February,  1895,  when  Mrs.  Ketchum 
removed  from  the  premises. 

Assuming  then,  as  we  think  we  are  justified  in  doing,  that  the 
evidence  of  Mr.  and  Mrs.  Ketchum  stands  without  material  contrar 
diction,  it  follows  that  a  valid  extension  of  the  time  of  payment  of 
the  principal  debt  by  the  plaintiflPs  assignor  was  clearly  established, 
for  if  the  agreement  was  founded  upon  a  valuable  consideration,  as 
it  doubless  was,  it  was  not  essential  that  it  should  have  been  reduced 
to  writing.  {Kane  v.  Co?*te8y,  100  N.  Y.  132 ;  Fish  v.  ITayward, 
28  Hun,  456.) 

It  being  likewise  established,  as  it  is  beyond  all  contradiction, 
that  the  defendants'  relation  to  the  principal  obligation  was  that  of 
sureties  merely,  and  tliat  they  were  in  no  sense  parties  to  or  even 
cognizant  of  the  agreement  entered  into  between  Mrs.  Parker  and 
Mr.  and  Mrs.  Ketchum,  it  would  seem  that,  within  the  most  famil- 
iar principles,  there  could  be  no  question  but  that  their  liability 
under  their  contract  of  guaranty  had  been  terminated  by  the  action 
of  the  plaintiff's  assignor.  {Page  v.  Krekey^  137  N.  Y.  307 ;  Ship- 
nnan  v.  Kelisy^  9  App.  Div.  316;  Livingston  v.  Moore^  15  id.  15.) 

But  it  is  insisted  that  the  doctrine  of  these  cases  has  no  applica- 
tion, by  reason  of  the  fact  that  the  agreement  to  extend  the  time  of 
payment  was  not  made  with  the  principal  debtor.  It  is  true  that 
Mrs.  Ketchum  was  not  a  party  to  the  original  bond  and  mortgage 
and  that  she  did  not  assume  their  payment  when  she  purchased  the 
premises  covered  by  the  mortgage.    While,  therefore,  she  was  under 
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no  personal  obligation  to  pay  the  same,  she  did  purchase  subject  to 
the  lien  of  the  mortgage,  and  as  the  land  upon  which  it  was  a  lien 
was  the  prunary  fund  for  the  payment  of  the  mortgage  debt,  she 
thereby,  to  a  certain  extent,  occupied  the  relation  of  principal  debtor, 
and  so  far  as  the  rights  of  these  defendants  are  concerned,  any  agree- 
ment entered  into  between  her  and  the  mortgagee  would  have  the 
same  effect  as  though  in  her  purchase  she  had  actually  assumed  pay- 
ment of  the  mortgage.  {Flower  v.  Lancey  59  N.  Y.  603 ;  Murray 
V.  MarshaUy  94  id.  611 ;  Pai7\^  v.  Jmes^  14  Hun,  577.) 

These  views  lead  to  the  conclusion  that  the  defendants'  second 
defense  was  so  clearly  established  as  to  leave  no  issue  for  the  con- 
sideration of  the  jury,  and  that  the  learned  trial  court  was  conse- 
quently in  error  when  he  denied  the  request  of  counsel  to  direct  a 
verdict  in  favor  of  the  defendants.  For  this  reason  we  deem  it 
unnecessary  to  express  any  opinion  as  to  the  effect  of  the  settlement 
and  agreement,  which  it  is  claimed  was  entered  into  in  April,  1890. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  the  event. 


Geokge  E.  Zartman,  as  Executor,  etc.,  of  John  E.  Ditmars, 
Deceased,  Plaintiff,  ^^  George  F.  Ditmars  and  Abram  R. 
Wyokoff,  as  Executors,  etc.,  of  John  V.  Ditmars,  Deceased, 
and  Oscar  G.  Ditmars,  Defendants. 

Wm  —  hequest  to  executors  to  pay  the  income  until  the  beneficiary  reaches  the  age  of 
thirty  when  he  is  to  have  the  principal  absolutdy  —  testing  of  the  legacy  in  ease 
€f  the  death  of  the  legatee  under  the  age  of  thirty  —  income  payable  to  a  party 
annually  for  life  and  not  paid  passes  to  his  executor. 

The  will  of  a  testator  provided;  **  Tenth.  I  give  and  bequeath  unto  my  executors 
the  sum  of  four  thousand  dollars,  in  trust,  nevertheless,  to  be  invested  by 
them,  and  tbe  income  thereof  to  be  paid  in  equal  shares  to  my  nephews  John 
£.  Ditmars  and  Oscar  G.  Ditmars,  of  Waterloo,  N.  Y.,  annually,  until  they 
respectively  arrive  at  the  age  of  thirty  years.  When  the  said  John  E.  Ditmars 
shall  reach  the  age  of  thirty  years,  one -half  of  said  sum  shall  be  paid  to  him  to 
hate  and  to  hold  the  same  absolutely,  and  when  the  said  Oscar  G.  Ditmars  shall 
arrive  at  the  age  of  thirty  years  the  remaining  sum  of  two  thousand  dollars 
shall  be  paid  to  him  to  have  and  to  hold  absolutely.    *    ^    * 
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**  Sixteenth.  I  give,  devise  and  bequeath  to  my  executors  all  the  rest,  residue  and 
remainder  of  my  property,  both  real  and  personal,  of  every  name  and  nature, 
in  trust,  nevertheless,  to  invest  one-sixth  part  thereof  for  the  use  and  benefit 
of  my  nephew  John  E.  Ditmars,  of  "Waterloo,  N.  Y.,  the  income  thereof  to  be 
paid  to  him  for  and  during  his  natural  life,  and  the  principal  to  be  paid  to  his  heirs 
at  his  deceased."*  This  clause,  after  making  similar  provision  for  five  other 
legatees,  concluded  "The  income  on  all  the  above  legacies  in  this  item  shall 
be  paid  annually." 

Upon  entering  upon  their  duties  the  executors  set  aside  the  $4,000  as  required 
by  the  10th  clause  and  paid  the  annual  income  upon  $2,000  thereof  to  the 
legatee,  John  E.  Ditmars,  but  omitted  to  divide  the  residuary  estate  in  the 
manner  directed  in  the  16th  clause,  and  no  part  of  the  income  arising  therefrom 
was  ever  paid  to  John  E.  Ditmars,  who  died  at  the  age  of  twenty-one,  leaving  a 
last  will  and  testament  whereby  all  his  estate  was  devised  and  bequeathed  to 
his  brother,  Oscar  G.  Ditmars. 

The  estate  of  said  John  E.  Ditmars,  aside  from  his  interest  in  his  uncle's  estate, 
being  insufficient  to  pay  his  debts  and  funeral  expenses,  a  controversy  arose 
between  his  executor  and  Oscar  G.  Ditmars  as  to  who  was  entitled  to  the 
principal  of  the  legacy  of  $2,000  and  to  the  interest  thereon  from  the  time  of 
John  E.  Ditmars'  death.  The  executor  also  sought  to  compel  the  payment  to 
him,  from  the  death  of  his  testator,  of  the  income  of  the  one-sixth  of  the  residu- 
ary estate  mentioned  in  the  16th  clause  of  the  will. 

Held,  that  it  was  the  testator's  intention  that  the  bequest  of  $2,000  to  John  E. 
Ditmars  should  vest  in  him  at  the  testator's  death,  as  was  indicated  by  the 
fact  that  the  interest  upon  the  legacy  was  directed  to  be  given  to  the  legatee 
until  the  legacy  itself  became  payable,  the  interest  being  as  much  a  part  of  the 
legacy  as  was  the  principal,  and  by  the  further  fact  timt  the  fund  of  $4,000 
out  of  which  such  legacies  were  to  be  paid  was  directed  to  be  severed  at 
once  from  the  general  estate  and  invested  for  the  benefit  of  the  legatees 
until  the  time  should  arrive  when  they  should  be  severally  entitled  to  the 
principal ; 

That  John  E.  Ditmars  was  entitled  to  receive  one-sixth  part  of  the  income  arising 
from  the  residuum  of  the  estate  in  the  hands  of  the  executors  at  the  end  of  each 
year  succeeding  the  testator's  death,  and  that  as  no  part  of  such  income  had 
been  paid  to  John  E.  Ditmars  during  his  lifetime,  his  executor  was  entitled  to 
receive  the  same. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

On  the  29th  day  of  March,  1892,  one  John  V.  Ditmars  departed 
this  life  at  Geneva,  N.  Y.,  leaving  a  last  will  and  testament,  which 
was  thereafter  duly  admitted  to  probate  by  the  surrogate  of  Ontario 
county,  and  letters  testamentary  thereon  were  issued  to  the  defend- 

*&c. 
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ants  George  F.  Ditmars  and  Abram  R.  WyckoflF,  who  were  desig- 
nated by  the  testator  as  lus  executors. 

Among  otlier  provisions,  the  will  in  question  contained  the  fol- 
lowing, viz. : 

"  Tenth.  I  give  and  bequeath  unto  my  executors  the  sura  of  four 
thousand  dollars,  in  trust,  nevertheless,  to  be  invested  by  them,  and 
the  income  thereof  to  be  paid  in  equal  shares  to  my  nephews 
John  E.  Ditmars  and  Oscar  G.  Ditmars,  of  Waterloo,  N.  Y.,  annu- 
ally, until  they  respectively  arrive  at  the  age  of  thirty  yeare.  When 
the  said  John  E.  Ditmars  shall  reach  the  age  of  thirty  yeare,  one- 
half  of  said  sum  shall  he  paid  to  him  to  ha/ve  and  to  hold  the  same 
absolutely^  and  when  the  said  Oscar  G.  Ditmars  shall  arrive  at  the 
age  of  thirty  years  the  remaining  sum  of  two  thousand  dollars 
shall  be  paid  to  him  to  have  and  to  hold  absolutely.     *     *     * 

"  Sixteenth.  I  give,  devise  and  bequeath  to  my  executors  all  the 
rest,  residue  and  remainder  of  my  property,  both  real  and  personal, 
of  every  name  and  nature,  in  trust,  nevertheless,  to  invest  one-sixth 
part  thereof  for  the  use  and  benefit  of  my  nephew  John  E.  Ditmars, 
of  Waterloo,  N.  Y.,  the  income  thereof  to  be  paid  to  him  for  and 
during  his  natural  life,  and  the  principal  to  be  paid  to  his  heirs  at 
his  deceased."* 

Shortly  after  entering  upon  the  execution  of  their  trust  the  execu- 
tors set  aside  the  sum  of  $4,000,  as  required  by  the  10th  clause  of 
the  will,  and  paid  the  annual  income  upon  $2,000  thereof  to  the 
legatee,  John  E.  Ditmars,  up  to  and  including  the  1st  day  of  April, 
1896,  but  they  omitted  to  divide  the  residuary  estate  in  the  manner 
directed  in  the  16th  clause,  and  consequently  no  part  of  the  income 
arising  therefrom  has  ever  been  paid  to  the  above-named  legatee. 

On  the  18th  day  of  April,  1896,  John  E.  Ditmars,  who  was  then 
twenty-one  years  of  age,  departed  this  life,  leaving  a  last  will  and 
testament,  which  was  thereafter  duly  admitted  to  probate  by  the 
surrogate  of  Seneca  county,  and  letters  testamentary  thereon  were 
subsequently  issued  to  the  plaintiff,  who  was  designated  in  the  will 
as  the  executor  thereof. 

The  property  left  by  the  testator,  John  E.  Ditmars,  aside  from 
such  interest  as  he  might  have  in  the  estate  of  his  uncle,  John  V. 
Ditmars,  was  insufficient  to  pay  his  debts  and  funeral  expenses ;  but 
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by  his  will  he  devised  and  bequeathed  all  the  estate  tliat  he  had  to 
his  brother,  the  defendant  Oscar  G.  Ditrnars,  who  was  his  only  lieir  at 
law  and  next  of  kin. 

After  the  death  of  John  E.  Ditrnars,  the  plaintiff,  as  his  executor, 
and  the  defendant  Oscar  G.  Ditrnars  each  laid  claim  to  the  prin- 
cipal of  the  legacy  of  $2,000,  bequeathed  to  John  E.  Ditrnars  in  the 
10th  clause  of  the  will  of  John  V.  Ditrnars,  and  also  to  the  interest 
thereon  from  April  1,  1896.  The  plaintiff  also  demanded  of  the 
defendant  executors  that  they  account  for  and  pay  over  to  him  the 
income  derived  from  the  one-sixth  portion  of  the  residuary  estate  of 
John  V.  Ditrnars,  bequeathed  to  John  E.  Ditmars  in  the  16th  clause 
of  the  will  of  the  former,  from  the  time  of  the  death  of  John  V. 
Ditmars  to  the  time  of  the  death  of  John  E.  Ditmars.         ^ 

In  consequence  of  these  conflicting  claims,  and  being  in  doubt  as 
to  their  legal  rights  and  obligations,  the  executors  of  John  V.  Dit- 
mars unite  with  the  other  parties  in  asking  this  court,  upon  the  fore- 
going statement  of  facts,  to  give  construction  to  the  10th  and  16th 
clauses  of  the  will  of  their  testator. 

Charles  A .  Ilawley^  for  the  plaintiff. 

George  Z.  Bachman^  for  the  defendants,  executors. 

J.  N',  Hammond^  for  the  defendant  Oscar  G.  Ditmars. 

Adams,  J. : 

This  submission  involves  the  consideration  of  two  distinct  propo- 
sitions, the  adjudication  of  which  will  necessarily  determine  the  con- 
flicting claims  of  the  respective  parties  to  the  action,  and  these 
propositions  are  as  follows,  viz. :  (1)  Did  the  bequest  of  $2,000  to 
John  E.  Ditmars,  contained  in  the  10th  clause  of  the  will  of  John 
Y.  Ditmars,  vest  in  the  le^tee  named  therein  at  the  death  of  John 
V.  Ditmars?  (2)  Was  the  interest  upon  one-sixth  of  the  residuary 
estate  given  absolutely  to  John  E.  Ditmars  as  it  accrued  from  time 
to  time  after  the  death  of  the  testator,  and  did  it  vest  in  such  manner 
as  to  become  payable  to  the  executor  of  John  E.  Ditmars  up  to  the 
time  of  the  death  of  his  testator  ? 

In  our  effort  to  elucidate  these  propositions  in  the  order  in  which 
they  are  stated,  the  first  difficulty  which  confronts  us  is  that  there 
is  absolutely  nothing  in  the  language  of  the  will  of  John  V.  Dit- 
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mars,  outside  of  the  10th  and  16th  clauses  thereof ,  which  throws  any 
light  upon  the  intent  of  the  testator,  or  which  will  in  any  manner 
aid  the  court  in  its  endeavor  to  give  construction  to  those  clauses. 
In  these  circumstances  it  is  manifest  that  our  only  recourse  must  be 
to  certain  familiar  rules  of  construction  which,  if  correctly  applied 
to  such  portions  of  the  will  as  are  claimed  to  be  involved  in  obscur- 
ity, will  probably  enable  the  court  to  reach  a  correct  conclusion  of 
the  matter.  Before  doing  this,  however,  it  seems  desirable  to  direct: 
attention  to  the  construction  and  language  of  the  10th  clause  of  the: 
will,  for  an  examination  thereof  will  reveal  the  fact  that  it  consists 
of  two  subdivisions,  the  first  of  which  bequeaths  to  the  executors 
thereafter  named  the  sum  of  $4,000,  in  trust,  which  sum  they  are 
directed  to  invest  and  to  pay  the  annual  income  arising  therefrom 
in  equal  shares  to  the  testator's  nephews,  John  E.  Ditmars  and  Oscar 
G.  Ditmars,  until  they  respectively  arrive  at  the  age  of  thirty  years. 
Then  conies  the  second  subdivision,  which  directs  that."  when  "  John 
E.  Ditmars  and  Oscar  G.  Ditmars  respectively  reach  the  age  of  thirty 
years,  one-half  of  the  sum  thus  bequeathed  in  trust  shall  be  paid  to 
each  of  such  legatees  "  to  have  and  to  liold  absolutely. ^^ 

This  language,  we  think,  makes  plain  the  intention  of  the  testator 
that  a  specific  portion  of  his  estate  should  be  reserved  and  held  by 
the  trustees  for  a  particular  purpose  and  until  a  particular  time ;  that 
during  the  time  it  is  thus  held  each  of  his  nephews  should  receive 
one-half  of  the  income  arising  therefrom,  and  that  at  the  expiration 
of  the  time  specified  each  should  receive  an  equal  portion  of  the 
principal  sum. 

With  this  much  ascertained,  the  rules  of  construction  to  which 
reference  has  been  made  can  perhaps  be  more  readily  and  clearly 
applied. 

It  is  a  principle  of  very  general  application,  although  one  which 
is  not  altogether  inflexible,  that  where  a  legacy  is  given  absolutely, 
but  the  time  of  payment  is  deferred,  the  legacy  vests  upon  the  death 
of  the  testator,  even  though  the  legatee  may  die  before  the  time  of 
payment  arrives,  for  in  such  case  the  time  of  payment  is  not  regarded 
as  of  the  substance  of  the  gift.  {Pater son  v.  Elli^  JSxrs.,  11  Wend. 
260  ;  Marsh  v.  Wheeler,  2  Edw.  Ch.  158  ;  Zoder  v.  Hatfidd,  71  N. 
Y.  92.) 

App.  Div.— Vol.  XXXVII.        23 
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And  in  the  celebrated  case  of  Mcmice  v.  Manice  (43  N.  Y.  369) 
it  was  held  that,  where  the  terms  of  the  bequest  import  a  gift,  and 
elso  a  direction  to  pay  at  a  subsequent  time,  the  legacy  vests  and 
will  not  lapse  by  the  death  of  the  lefgatee  before  the  time  of  payment 
arrives. 

We  do  not  understand  that  the  rules  thus  far  stated  are  questioned 
by  the  defendants ;  but  if  we  correctly  apprehend  their  position  it 
is,  that  they  have  no  application  to  the  present  case,  because  the 
legacy  mentioned  in  the  10th  clause  does  not  run  to  the  legatee,  but 
to  the  executors,  in  trust  for  his  benefit.  And  in  support  of  this 
contention  they  invoke  another  rule,  which  is,  in  effect,  that  where 
there  is  no  gift,  except  by  direction  to  executors  or  trustees  to  pay 
or  divide  at  a  future  time,  the  legacy  will  not  vest  in  the  beneficiary 
until  the  time  arrives.  This  rule  was  referred  to  in  the  case  of 
JSmith  V.  Edwards  (88  N.  Y.  92-105),  and  it  was  there  said  that  "  It 
does  not  control  where  the  language  of  the  will,  while  noteirpressly 
«aying  *  I  give  and  bequeath,'  does  yet  plainly  import  a  present  gift, 
intended  to  vest  immediately,  without  reference  to  the  clause  of 
distribution." 

With  the  attitude  of  the  respective  parties  thus  outlined,  we  are 
brought  to  a  consideration  of  the  vital  question  in  this  case,  which 
is,  does  the  language  of  the  10th  clause,  tested  by  any  proper  rule  of 
construction,  import  a  present  or  vested  gift  to  John  E.  Ditmars? 

Two  reasons  suggest  themselves  to  our  mind  why  this  question 
should  be  answered  in  the  affirmative,  and  they  are :  Firaty  that  the 
interest  upon  the  legacy  specified  in  the  clause  now  under  considera- 
tion is  directed  to  be  given  to  the  legatee,  until  the  legacy  itself 
becomes  payable,  and  this  fact  alone  is  indicative  of  an  intention  upon 
the  part  of  the  testator  that  the  legacy  should  vest  immediately  upon 
liis  death ;  for  the  interest  thus  directed  to  be  paid  is  really  as  much 
;a  part  of  the  legacy  as  is  the  principal,  and  it  is  but  reasonable  to 
suppose  that  the  testator,  in  directing  that  the  principal  sum  should 
be  paid  to  the  legatee  "  when"  he  reached  the  age  of  thirty  years, 
understood  and  designed  that  the  legacy  should  take  effect  and  be 
partially  paid  before  that  time,  and  that  the  time  named  was  simply 
a  limit  fixed  for  the  payment  of  the  balance.  {NeUon  v.  Rusaelly 
135  N.  Y.  137;  Fuller  v.  Winthrap,  3  Allen,  51;  Eldridge  v. 
Fldridge,  9  Cush.  516.) 
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But  the  second  and  further  reason  to  which  we  have  alluded  has 
been  equally  potential  in  influencing  our  mind  in  the  direction  just 
indicated,  and  that  is  that  the  gift  of  $4,000  to  John  E.  Ditrnars  and 
Oscar  G.  Ditmars  was  by  the  terms  of  the  will  directed  to  be  severed 
instanter  from  the  general  estate,  and  invested  by  the  executors  for 
the  benefit  of  the  legatees  until  the  time  should  arrive  when  they 
would  be  severally  entitled  to  the  principal. 

It  is  true  that  the  gift  was  made  in  the  first  instance  to  the  execu- 
tors, but  they  were  only  directed  to  hold  it  for  a  limited  time,  at  the 
expiration  of  which  it  was  to  pass  absolutely  to  the  legatees. 

In  view  of  this  fact,  what  construction  ought  to  be  given  to  a 
direction  of  the  testator  so  full  of  significance  as.  this  ?  Can  it  have 
any  other  meaning  than  that  his  nephews  for  a  specified  time  should 
receive  the  income  from  that  portion  of  his  estate  set  apart  for  their 
benefit,  and  that  ultimately  and  iii  any  event  they  should  receive 
the  principal  sum  ? 

The  case  of  Warner  v.  Dnrant  (76  N.  Y.  133)  is  to  our  minds 
quite  decisive  of  this  question,  for  it  was  there  held,  upon  a  state  of 
facts  similar  to  those  appearing  in  this  case,  that  there  was  ample 
evidence  of  an  intention  upon  the  part  of  the  testator  that  so  much 
of  his  estate  as  was  set  apart  for  the  benefit  of  a  particular  legatee, 
for  a  specified  time,  with  directions  to  his  executors  to  pay  the  same 
to  him  absolutely  at  the  expiration  of  the  time  named,  vested  in  the 
legatee  immediately  upon  the  death  of  the  testator. 

If  we  are  correct  in  the  views  to  which  we  have  thus  briefly  given 
expression,  the  conclusion  necessarily  follows  that  the  10th  clause  of 
the  will  of  John  V.  Ditmars  must  receive  the  construction  con- 
tended for  by  the  plaintiff. 

As  respects  the  second  proposition  submitted  for  our  considera- 
tion, we  deem  it  necessary  to  say  but  little,  inasmuch  as  apparently 
no  very  serious  controversy  arises  thereon. 

The  language  of  the  16th  clause  of  the  will  in  question,  so  far  as 
the  same  has  been  heretofore  quoted,  relates  solely  to  the  interest  of 
John  E.  Ditmars  in  the  residuum  of  the  estate  of  the  testator,  but 
this  is  followed  by  directions  of  like  import  respecting  the  shares  of 
five  other  residuary  legatees  who  are  named,  and  the  clause  con- 
cludes with  these  words :  "  The  income  on  all  the  above  legacies 
in  this  item  shall  be  paid  annually." 


Digitized  by 


Googk 


180         HEUGHES  v,  BOARD  OF  EDUCATION. 


Fourth  Department,  January  Term,  1899.  [Vol.  37. 

We  are  unable  to  discover  anything  vague  or  ambiguous  in  this 
language.  On  the  contrary,  it  seems  plainly  to  import  that  if  any 
income  has  arisen  from  the  residuum  in  the  hands  of  the  executors, 
John  E.  Ditmars  was  entitled  to  receive  his  equal  one-sixth  part 
thereof  at  the  end  of  each  year  succeeding  his  uncle's  death. 

Our  conclusion  of  the  whole  matter,  therefore,  is  that  the  plain- 
tiff is  entitled  to  judgment  construing  the  10th  and  16th  clauses  of 
the  will  in  question  in  accordance  with  his  contention,  and  that  each 
of  the  parties  is  entitled  to  costs,  to  be  paid  out  of  the  estate. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  ordered  for  plaintiff  as  stated  in  the  opinion  of  Adams, 
J.,  with  costs  to  plaintiff  and  defendants  payable  out  of  the  estate. 


Fbederick  L.  Heughes  and  Joseph  Peiffer,  Appellants,  v.  The 
Board  of  Education  of  the  City  of  Eochester,  Respondent. 

Contract  —  mude  by  the  board  of  education  of  the  city  of  Mocliester — proof  of  a  eon- 
spiracy  by  which  the  bidder  acted  for  a  member  of  the  board  —  competency  of  the 
acts  and  declarations  ofeadi  conspirator  against  aU. 

In  an  action  upon  a  contract  enterod  into  between  the  plaintiffs  and  the  board  of 
education  of  the  city  of  Rochester,  the  defense  was  interposed  that  the  contract 
was  in  violation  of  the  city  charter  (Jjaws  of  1861,  chap.  148,  §  126,  as  amd.  by 
Laws  of  1892,  chap.  190,  §  9),  prohibiting  a  member  of  the  board  of  education 
from  being  "directly  or  indirectly  interested  in  any  contract,  as  principal, 
surety  or  otherwise,  or  the  furnishing  of  any  materials  or  supplies  for  the  city 
of  Rochester,  directly  or  by  another  person,  the  expense  or  consideration 
whereof  are  to  be  paid  under  any  ordinance,  resolution  or  order  of  the  board 
of  education; "  that  the  only  interest  the  plaintiffs  had  in  the  contract  was  the 
sum  of  1200,  which  a  member  of  the  board  of  education,  one  Young,  who, 
under  an  agreement  with  the  plaintiffs,  was  to  perform  the  work  and  furnish 
the  materials,  was  to  allow  them  out  of  the  contract  price;  that  at  the  time  the 
plaintiffs  executed  the  agreement  they  knew  that  Young  was  a  member  of  such 
board  of  education  and  was  disqualified  from  entering  into  the  contract,  and 
that,  at  the  time  they  submitted  their  bid,  they  had  no  intention  of  performing 
the  contract  themselves  (although  their  facilities  therefor  were  ample),  but 
intended  to  sub-let  at  least  a  part  thereof  to  Young. 

Held,  that  these  facts  justified  the  inference  that  the  plaintiffs  were  parties  to  a 
corrupt  agreement,  the  object  of  which  was  an  unlawful  act,  and  rendered 
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coiApetent  evidence  of  acts  and  declarations  of  the  alleged  conspirator,  Young, 
which  in  any  manner  indicated  that  he  and  the  plaintiffs  were  acting  with  a 
common  purpose  and  design. 
When  a  conspiracy  is  once  established,  though  merely  by  prima  facie  proof,  the 
acts  and  declarations  of  each  conspirator  become  competent  as  against  his 
confederates. 

Appeal  by  the  plaintiflEs,  Frederick  L.  Heughes  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
2d  day  of  May,  1898,  upon  the  report  of  a  referee  dismissing  the 
complaint. 

The  plaintiffs  bring  this  action  to  recover"  the  amount  alleged  to 
be  due  them  upon  a  contract  entered  into  between  them  and  the 
defendant  for  the  construction  and  erection  of  a  number  of  iron 
gates  at  the  entrance  of  certain  school  buildings  in  the  city  of 
Rochester.  The  contract  price  of  these  gates  was  $1,920,  but  as 
they  failed  in  some  important  respects  to  fulfill  the  requirements  of 
the  specifications,  the  architect,  under  whose  supervision  and  direc- 
tion they  were  constructed,  refused  to  certify  that  they  were  worth 
more  than  $1,500,  and  the  plaintiffs,  by  demanding  judgment  for 
that  amount  only,  have  apparently  acquiesced  in  his  decision. 

It  is  conceded  that  the  gates  were  actually  worth  the  amount 
allowed  by  the  architect ;  that  they  were  placed  in  the  positions  for 
which  they  were  severally  designed,  where  they  have  remained  ever 
since,  and  that  the  defendant,  at  a  meeting  held  on  the  17th  day  of 
May,  1897,  adopted  a  resolution  directing  the  payment  of  the  sum 
certified  by  the  architect.  But  it  further  appears  that,  at  a  meeting 
held  on  the  first  day  of  June  following,  this  resolution  was  recon- 
sidered, and  that  the  defendant  has  ever  since  declined  to  pay  the 
amount  certified,  or  any  part  thereof,  upon  the  ground  that  the  con- 
tract under  which  the  gates  were  constructed  and  delivered  was 
illegal  and  void. 

Upon  the  trial  the  defendant  offered  to  return  the  gates  to  the 
plaintiffs,  which  offer  was  declined. 

James  Breck  Perkins^  for  the  appellants. 

John  F.  Kinney^  for  the  respondent. 
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Adams,  J. : 

The  plaintiffs,  although  nominally  parties  to  the  contract,  upon 
the  provisions  of  which  they  rest  their  right  of  action,  confessedly 
have  but  Uttle,  if  any,  interest  therein,  for  it  is  one  of  the  undis- 
puted facts  of  the  case  that  immediately  upon  its  execution  an 
agreement  was  entered  into  between  the  plaintiffs  and  one  Jacob  J. 
Young,  by  which  the  latter  was  to  perform  all  the  work  and  fur- 
nish all  the  materials  I'equired  by  the  contract.  In  short,  the  contract 
was,  in  violation  of  its  express  provisions,  virtually  transferred  to 
Young,  who  was,  at  the  time  of  its  execution  and  transfer,  a  mem- 
ber of  the  defendant  board. 

The  charter  of  the  city  of  Rochester  contains  a  provision  which 
expressly  prohibits  a  member  of  the  board  of  education  of  that  city 
from  being  appointed  to  any  oifice,  of  which  the  emoluments  are  paid 
from  the  city  treasury,  or  from  being  "  directly  or  indirectly  inter- 
ested in  any  contract,  as  principal,  surety  or  otherwise,  or  the  furnish- 
ing of  any  materials  or  supplies  for  the  city  of  Rochester,  directly  or 
by  another  person,  the  expense  or  consideration  whereof  are  to  be  paid 
under  any  ordinance,  resolution  or  order  of  the  board  of  education  '* 
(Laws  of  1861,  chap.  143,  §  126,  as  amd.  by  Laws  of  1892,  chap. 
190,  §  9) ;  and  the  payment  of  the  plaintiff's  demand  is  resisted  by 
the  defendant  solely  upon  the  ground  that  the  contract  out  of  which 
it  arises  contravenes  this  provision  of  the  city  charter,  in  that  it  was 
entered  into  by  the  plaintiffs,  not  for  their  own  benefit,  but  for  that 
of  Jacob  J.  Young,  who.  by  reason  of  his  relation  to  the  board  of 
education,  was  disqualified  from  taking  the  contmct  in  his  own 
name. 

The  purpose  of  the  prohibitory  provision  of  the  charter,  to  which 
reference  has  just  been  made,  which  is  simply  declaratory  of  the 
common  law  and  in  harmony  with  a  general  statute  of  this  State 
(Penal  Code,  §  473),  is  manifestly  for  the  protection  of  the  pubhc 
and  to  relieve  persons  who  occupy  positions  of  public  trust  from  any 
temptation  to  encourage  by  their  oflScial  action  the  expenditure  of 
public  moneys  in  an  extravagant,  wasteful  and  unnecessary  manner^ 
in  order  that  some  profit  may  thereby  accrue  to  themselves  as  indi- 
viduals. It  is  consequently  a  provision  which  is  founded  upon  prin- 
ciples of  public  policy,  and  one  which  the  court  should  enforce  with 
the  greatest  rigor  and  without  regard  to  the  effects  of  its  enforce- 
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ment  upon  individual  suitors.  {Beebe  v.  StipervisorSy  64  Hun,  377  ; 
Smith  V.  City  of  Albany,  61  N.  Y.  444  ;  Woodworth  v.  Bennetty 
43  id.  273.) 

The  primary  question,  therefore,  to  be  considered  and  determined 
upon  this  review  is  to  what  extent  does  the  evidence  contained  in 
the  record  before  us  support  the  finding  of  the  learned  referee  that 
the  contract  between  the  parties  to  this  action  was  executed  by  the 
plaintiffs  for  the  benefit  of  Young,  and  as  a  result  of  the  conspiracy 
between  themselves  and  Young,  whereby  the  latter,  by  an  evasion 
of  the  charter,  might  secure  to  himself  by  indirection  certain  profits 
and  benefits  which  he  was  prohibited  by  that  instrument  from  secur- 
ing by  direct  means. 

A  "  conspiracy  "  is  defined  to  be  a  "  combination  of  two  or  more 
[persons]  to  do  something  unlawful,  either  as  a  means  or  as  an  ulti- 
mate end  "  (6  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  833),  and  in  this 
case,  if  there  was  in  fact  a  conspiracy,  it  was  obviously  to  accomplish 
an  unlawful  object  in  such  a  manner  as  is  by  law  declared  to  be  a 
misdemeanor.  (Laws  of  1861,  chap.  143,  §  126,  as  amd.  by  Lawa 
of  1892,  chap.  190,  §  9.) 

Direct  and  positive  proof  of  such  an  oflEense  is,  from  the  nature 
of  things,  seldom  attainable,  and  for  this  reason  resort  is  frequently 
had  in  both  civil  and  criminal  actions  to  circumstantial  evidence, 
that  is,  to  evidence  of  disconnected  acts  on  the  part  of  the  individual 
conspirators  which,  when  taken  in  connection  with  each  other,  tend 
to  show  a  combination  to  secure  a  particular  result ;  and  this  char- 
acter of  evidence  is  often  quite  as  satisfactory  and  conclusive  as 
more  direct  proof.  {People  v.  FlaoJc,  125  N.  Y.  324;  People  v. 
Van  Tassel,  156  id.  561.) 

In  the  present  case,  as  has  already  been  suggested,  it  is  admitted 
that  an  arrangement  was  entered  into  between  the  plaintiffs  and 
Young  whereby  the  latter  was  to  have  the  benefit  of  the  contract 
with  the  board  of  education.  Obviously  the  object  sought  to  be 
accomplished  by  this  agreement  was  an  unlawful  one,  and  although 
this  fact  does  not  of  itself  necessarily  establish  a  conspiracy,  it  is  a 
circumstance  to  be  considered,  and  one  which  may  furnish  a  basis 
for  the  inference  that  the  parties  entertained  a  common  purpose  to 
violate  and  avoid  the  statute.     {People  v.  Flack,  supra,) 

Moreover,  such  an  inference  is  warranted  and  strengthened  by  the 
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further  facte,  which  are  likewise  conceded,  that  the  plaintiffs  knew 
that  Young  was  a  member  of  the  board  of  education  ;  that  he  was 
thereby  disqualified  from  entering  into  the  contract  himself,  and 
that  he  had  already  encountered  opposition  from  the  executive 
board  of  the  city  in  his  attempt  to  obtain  pay  for  certain  bills 
which  he  had  rendered  against  the  city  for  labor  performed  and 
materials  furnished  while  he  was  a  member  of  such  board. 

Then,  again,  it  appears  by  the  admission  of  one  of  the  plaintiffs 
while  upon  the  witness  stand  that  his  firm  had  no  intention,  when 
they  submitted  their  bid,  of  performing  the  contmct  themselves  in 
the  event  of  its  being  awarded  to  them,  although  their  facilities 
therefor  were  ample.  On  the  contrary,  it  was,  as  he  said,  their 
design  from  the  outset  to  sub-let  the  contract  to  some  one ;  and, 
although  this  witness  at  first  declared  that  he  liad  no  particular  per- 
son in  mind  when  the  contract  was  executed,  he  subsequently  testi- 
fied that  it  was  his  intention  to  divide  the  work  between  Young  and 
a  man  by  the  name  of  Kohlmetz,  but  that  Young  had  very  little 
work  to  do,  and  consequently  he  let  him  have  the  whole  of  it. 
This  same  witness  further  testified  that  the  agreement  with  Young 
was  a  verbal  one ;  that  the  plaintiffs  furnished  none  of  the  materials 
or  labor  called  for  by  the  contract;  that  they -had  no  connection 
with  the  actual  performance  of  the  work ;  that  the  only  time  they 
expended  on  the  contract  was  in  preparing  the  bids,  and  the  only 
interest  they  had  in  it  was  $200,  which  Young  was  to  allow  them 
out  of  the  contract  price. 

Now  all  these  circumstances  tend  unmistakably  to  convict  the 
plaintiffs  out  of  their  own  months  of  complicity  in  the  scheme 
which  is  relied  upon  as  a  defense  to  this  action ;  and  we  are  of  the 
opinion  that,  without  additional  proof,  they  fully  justify  the  infer- 
ence that  the  plaintiffs  were  parties  to  a  corrupt  agreement,  the 
object  of  which  was  an  unlawful  act.  This  being  the  case,  the  learned 
referee  committed  no  error  in  admitting  evidence  of  the  various  acts 
and  declarations  of  the  alleged  conspirator  Young,  which  in  any 
manner  indicated  that  he  and  the  plaintiffs  were  acting  with  a  com- 
mon purpose  and  design  ;  for  when  a  conspiracy  is  once  established, 
even  though  it  be'  merely  by  prima  facie  proof,  the  acts  and 
declarations  of  each  conspirator  become  competent  as  against  his 
confederates   {KeUey  v.   Th-e   People^  55   N.  Y.  565;    People  v. 
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McKane,  143  id.  455 ;  People  v.  Van  Tassel^  8upra\  and  when  we 
come  to  consider  this  case  in  the  light  of  such  additional  proof  of 
this  character  as  the  defendant  was  permitted  to  give,  the  inference 
drawn  from  the  admissions  of  the  plaintiffs  gives  place  to  certitude. 

In  justification  of  this  assertion,  it  may  be  well  to  advert  briefly 
to  some  of  the  confirmatory  facts  and  circumstances  which  appear 
without  substantial  contradiction. 

Mr.  Noyes,  the  superintendent  of  education  and  the  clerk  of  the 
board,  testified  that  he  never  delivered  the  specifications  for  the 
work  in  question  to  either  of  the  plaintiffs,  but  tliat  Commissioner 
Young  had  access  to  them  prior  to  the  time  the  bids  were  submitted ; 
that  he  made  figures  from  them  and  was  the  only  person  who  did 
so  to  the  knowledge  of  the  witness.  He  further  testified  that  the 
resolution  of  May  seventeenth  was  drawn  by  him  at  the  request  of 
Young,  who  remarked  at  the  time  that  he  was  hard  pressed  for 
money,  "  and  that  the  boys  had  got  to  clear  it  up  and  go  ahead." 

Mr.  Oliver,  the  messenger  of  the  board,  testified  that  he  delivered 
the  specifications  to  Mi*.  Young  on  the  ninth  day  of  November, 
altliough  Peiffer,  one  of  the  plaintiffs,  had  insisted  that  Young  had 
no  connection  with  the  contract  until  a  week  after  November  sixth. 

Mr.  Warner,  the  architect,  states  that  he  delivered  all  the  plans 
and  specifications  to  Young ;  and  Mr.  Nell,  one  of  the  commissioners, 
testified  that  he  saw  Young  while  he  was  engaged  in  making  the 
gates  and  informed  him  that  he  was  acting  illegally,  to  which  Young 
replied  that  he  did  not  think  any  one  could  stop  him  from  making 
a  living,  and  that  he  had  got  the  contract  through  the  plaintiffs, 
who  were  to  make  $100  out  of  it. 

The  significance  of  this  last-mentioned  evidence  becomes  apparent 
when  it  is  considered  in  connection  with  that  of  Mr.  Mann,  the 
city  auditor,  who  informs  us  that  when  he  refused  to  audit  Young's 
bills  against  the  city  because  he  (Young)  was  a  member  of  the 
board  of  education.  Young  replied  that  he  could  avoid  the  prohibi- 
tory provision  of  the  charter  by  furnishing  the  supplies  and  doing 
the  work  in  the  name  of  some  other  contractor.  And  the  substance 
of  what  occurred  on  this  occasion,  it  is  to  be  borne  in  mind,  was 
brought  to  the  notice  of  the  plaintiffs  before  the  present  contract 
was  entered  into. 

App.  Div.— Vol.  XXXVII.        24 
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In  addition  to  the  circumstances  above  narrated,  it  appears  that 
this  same  man,  Young,  has,  by  means  of  personal  interviews  with 
the  individual  members  of  the  board  of  education,  sought  to  influence 
official  action  in  furtherance  of  his  scheme ;  and  last,  but  by  no 
means  least  in  our  summary  of  inculpatory  evidence,  is  the  fact  that 
the  plaintiffs  failed  to  call  Young  as  a  witness  in  their  own  behalf, 
although  it  is  perfectly  obvious  that  he,  of  all  other  persons,  could 
have  met  and  answered  the  defendant's  contention  had  it  been 
without  substantial  foundation. 

But  without  dwelling  at  greater  length  upon  this  feature  of  the 
case,  it  only  remains  to  be  said  that  the  conclusion  reached  by  the 
learned  referee  meets  our  approval,  and  that  the  evidence  upon 
which  he  rests  that  conclusion  is  ample,  in  our  opinion,  to  warrant 
this  court  in  expressing  its  condemnation  of  the  scheme  disclosed 
by  the  record  in  this  case  in  language  which  will  admit  of  no 
misinterpretation.    " 

The  learned  counsel  for  the  appellant  calls  attention  to  numerous 
exceptions  taken  to  the  admission  of  evidence  of  the  acts  and  dec- 
larations of  Mr.  Young,  and  insists  that  they  present  error  so  preju- 
dicial in  its  character  as  to  require  a  reversal  of  the  judgment 
appealed  from.  We  think  we  have  already  answered  this  conten- 
tion and  made  it  clear  that,  when  this  class  of  evidence  was  received, 
there  was  sufficient  proof  of  the  existence  of  a  conspiracy  to  render 
it  competent. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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Agnes  McCarthy,  an  Infant,  by  her  Guardian  ad  Litem,  Franr       87        187 

*^                                                                       e  75        ■827 
McCarthy,  Appellant,  v.  The  New  York  Central  and  Hudson   •- ^g^i 

RrvER  Railroad  Company,  Respondent.  80       '236 1 

N^Ugenee — a  child  Mven  years  of  age  ir\fured  at  a  railroad  crowing — iU  cbUgation. 

to  exercise  care. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries  resulting- 
from  the  alleged  negligence  of  the  defendant,  a  railroad  company,  it  appeared 
that  the  plaintiff,  a  bright,  intelligent  girl,  seven  years  and  two  months  old, 
about  half-past  eight  o'clock  in  the  morning,  was  walking  westerly  along  a 
city  street  which  was  crossed  diagonally  by  the  defendant's  railroad;  that  she 
was  entirely  familiar  with  the  crossing,  and  stopped  about  twelve  feet  from 
the  northerly  track  until  a  freight  train,  which  was  traveling  westerly  on  that 
track,  had  passed,  when,  looking  directly  ahead,  she  started  to  run  until  she 
reached  the  second  track  when  she  discovered  a  passenger  train  approaching 
from  the  west  at  the  rate  of  from  twenty  to  twenty -five  miles  an  hour,  and  in 
her  fright,  instead  of  retracing  her  steps,  she  turned  and  ran  in  an  easterly 
direction  alongside  of  the  track,  when  she  was  overtaken  by  the  train  and 
struck  by  the  steps  of  one  of  the  cars  thereof. 

Held,  that  as  the  case  was  tried  upon  the  assumption  that  the  plaintiff  was  sui 
juris,  she  was  properly  nonsuited  upon  the  ground  that  she  was  guilty  of  con- 
tributory negligence. 

Ward,  J.,  dissented. 

How  far  a  young  child  is  responsible  for  not  exercising  care,  considered. 

Appeal  by  the  plaintiff,  Agnes  McCarthy,  an  infant,  by  her  guar- 
dian ad  litem^  Frank  McCarthy,  from  a  judgment  of  the  Supi'eme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  Niagara  on  the  5th  day  of  March,  1898,  upon  the 
dismissal  of  the  complaint  by  direction  of  the  court  after  a  trial  at 
the  Niagara  Trial  Term. 

The  plaintiff,  who  is  an  infant,  brings  this  action  to  recover  dam- 
ages for  personal  injuries  which  she  received  by  coming  into  col- 
lision with  one  of  the  defendant's  trains  while  -she  was  attempting 
to  cross  Ontario  street,  in  the  city  of  Lockport. 

Ontario  street  runs  east  and  west,  and  the  defendant's  tracks,  two 
in  number,  cross  that  highway  diagonally. 

At  about  half -past  eight  o'clock  on  the  morning  of  May  1,  1896, 
the  plaintiff  was  walking  westerly  on  the  sidewalk  on  Ontario  street 
on  her  way  to  school.     As  she  approached  the  northerly  track  of 
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the  defendant's  road  a  freight  train  was  passing  thereon  and  going 
in  a  westerly  direction.  When  she  reached  a  point  about  twelve 
feet  from  the  track  she  stopped,  waited  until  the  rear  end  of  the 
freight  train  had  passed  over  the  crossing,  and  then,  looking  directly 
ahead  of  her,  started  on  a  run  until  she  reached  the  second  track, 
when  she  discovered  a  passenger  train  coming  from  the  west  at  the 
rate  of  from  twenty  to  twenty-five  miles  an  hour.  In  her  fright, 
instead  of  retracing  her  steps,  she  turned  and  ran  in  an  easterly 
direction  along  by  the  side  of  the  track,  when  she  was  almost 
immediately  overtaken  by  the  train  and  struck  by  the  steps  which 
projected  from  one  of  the  cars  thereof.  The  blow  threw  her  to  the 
ground  and  produced  serious  bodily  injuries  from  the  effects  of 
which  she  will  probably  never  entirely  recover. 

At  the  close  of  the  plaintiflPs  case  a  nonsuit  was  directed,  and  from 
the  judgment  entered  thereon  this  appeal  is  brought. 

P.  K  King,  for  the  appellant. 
Charles  A.  Pooley,  for  the  respondent. 

Adams,  J. : 

It  is  conceded  that  the  train  which  collided  with  the  plaintiff  was 
running  at  a  rate  of  speed  which  was  in  excess  of  that  permitted  bj 
an  ordinance  of  the  city  of  Lockport ;  and  there  is  also  some  evi- 
dence tending  to  show  that  the  flagman  who  was  generally  stationed 
at  this  crossing  was  not  at  his  post  of  duty  at  the  time  of  the  accident. 
There  was  consequently  suflBcient  evidence  of  the  defendant's 
negligence  to  have  required  the  submission  of  that  question  to  the 
jury,  and  so  the  trial  court  held,  but  the  nonsuit  was  granted  upon 
the  ground  that  it  affirmatively  appeared  that  the  plaintiff's  injuries 
were  plainly  the  result  of  her  own  negligence. 

If  it  may  be  assumed,  as  it  was  at  the  trial,  that  at  the  time  of  the 
accident  the  plaintiff  was  capable  of  exercising  proper  care  and 
judgment  for  her  own  protection,  it  cannot  be  doubted  that  the  trial 
court  was  fully  justified  in  dealing  with  the  question  which  was 
presented  by  the  evidence  of  the  plaintiff's  witnesses  as  one  of  law 
and  not  of  fact ;  for  it  is  seldom  that  so  plain  a  case  of  contributory 
negligence  finds  its  way  into  court.  Indeed,  it  is  established  by  the 
evidence  of  every  witness  who  saw  anything  of  the  accident,  that 
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the  plaintiff,  so  far  from  exercising  any  care  or  judgment  for  her 
own  safety,  rushed  heedlessly  on  to  the  south  track  without  making 
the  slightest  effort  to  ascertain  whether  or  not  a  train  was  approach- 
ing, although  it  is  undisputed  that  the  train  was  then  in  plain  slight 
and  could  easily  have  been  avoided  had  she  looked  in  the  direction 
from  which  it  was  coming. 

It  is  insisted,  however,  that  in  view  of  the  tender  years  of  the 
plaintiff  the  question  of  her  contributory  negligence  was  one  of  fact 
which  should  have  been  submitted  to  the  jury ;  and  this  contention 
presents  for  our  consideration  a  question  which  is  sometimes  quite 
difficult  of  solution,  although  in  the  present  instance  it  has  been 
relieved  from  some  of  the  perplexities  which  would  ordinarily 
encompass  it  by  the  assumption  of  the  trial  court  and  the  apparent 
acquiescence  therein  by  counsel  for  both  parties. 

By  express  provision  of  the  criminal  law  of  this  State  infants  under 
the  age  of  seven  years  are  deemed  incapable  of  committing  crimes, 
and  such  incapacity  presumptively  continues  until  the  age  of  twelve 
years  (Penal  Code,  §§  18,  19),  but  although  it  has  been  recently 
held  that  the  rule  of  the  criminal  law  which  limits  the  period  of  pre- 
sumptive incapacity  might  be  applied  with  safety  to  civil  actions 
{Tuclcer  v.  iT.  F.  C.  dk  H,  li.  E.  E.  Co,,  124  N.  Y.  308,  318),  yet  the 
courts  have  found  it  impossible  to  adopt  and  arbitrarily  apply  this 
rule  in  every  instance,  for  experience  has  shown  that  each  case  is 
of  necessity  dependent  in  a  very  large  measure  upon  its  own  circum- 
stances. Some  children,  for  instance,  are  endowed  by  nature  with 
greater  capacity  than  others  at  the  same  age  for  appreciating  and 
guarding  against  a  dangerous  situation  which  may  suddenly  con- 
front them;  while,  upon  the  other  hand,  the  physical  and  mental 
condition  of  one  child  may  have  been  such  as  to  deprive  it  of  the 
power  to  protect  itself  in  the  presence  of  danger  which  another  and 
younger  one  would  have  exercised  under  the  same  conditions. 

But  although  each  case  may  differ  from  every  other  in  its  circum- 
stances, there  are  nevertheless  some  principles  which  are  applicable 
to  all,  one  of  which  is  that  the  mere  fact  that  a  child  is  of  a  certain 
age  does  not  necessarily  justify  the  inference  that  it  is  incapable  of 
exercising  any  degree  of  care  for  its  own  preservation  {Stone  v. 
Dry  Dock,  etc,,  R.  E.  Co,,  115  N.  Y.  104),  and  another  is  that  the 
question  of  whether  or  not  a  child  is  sxd  juris  is  generally,  within 


Digitized  by 


Googk 


190  McCarthy  v.  k  y.  central  &  h.  r.  r.  r.  co. 

FoUBTH  Department,  January  Term,  1899.  [Vol.  87. 

certain  limits,  one  of  fact  and  not  of  law.  {Stone  v.  Dry  Dock^  etc. 
JR.  H.  Co,,  8upra;  Penny  v.  Bocheater  By.  Co.,  7  App.  Div.  595 ; 
aflfd.,  154  N.  Y.  770.) 

It  must  be  conceded,  however,  that,  like  almost  every  other  rule, 
the  one  last  stated  is  not  without  its  exceptions,  and  the  present  case, 
for  reasons  which  we  sliall  briefly  state,  seems  fairly  subject  to  the 
exception  instead  of  the  rule. 

The  plaintiff,  although  but  two  or  three  months  past  seven  years 
of  age  at  the  time  of  receiving  her  injuries,  was  apparently  a  bright, 
intelligent  girl.  She  lived  in  the  vicinity  of  the  crossing ;  she  was 
entirely  familiar  with  it  and  had  been  obliged  to  pass  over  it  on  her 
way  to  and  from  school  at  least  twice  each  day  for  several  weeks 
prior  to  the  accident ;  she  had  frequently  seen  the  cars  pass  over  the 
highway  at  this  point,  and  had  occasionally  been  obliged  to  wait 
until  they  passed  before  she  could  get  across ;  and  it  was  doubtless 
this  familiarity  with  her  surroundings  which  bred  within  her  that 
contempt  for  danger  which  is  so  often  exhibited  by  much  older  per- 
sons, and  'which,  in  all  probability,  was  the  principal  reason  which 
induced  her  to  run  upon  the  track  in  the  heedless  and  reckless  man- 
ner described  by  all  of  her  witnesses. 

The  circumstances  just  narrated  would  seem  to  indicate  that  the 
plaintiff  was  not  only  competent  to  take  care  of  herself,  but  that  she 
was  so  regarded  by  her  parents ;  and  although  on  account  of  her  age 
it  may  be  said  that  she  would  not  be  required  to  exercise  the  same 
degree  of  care  which  would  be  exacted  of  an  adult  in  like  circum- 
stances, the  defendant  still  has  the  right  to  insist  that  she  be  requii*ed 
to  exercise  at  least  such  care  as  is  commensurate  with  her  age  and 
intelligence,  and  that  she  should  not  by  her  failure  so  to  do  become 
the  "heedless  instrument"  of  her  "own  injury."  {llartfi^Hd  v. 
Boper,  21  Wend.  620 ;  Weiss  v.  Metropolitan  Stn^eet  B.  Co.,  33 
App.  Div.  221.) 

In  our  consideration  of  the  case  thus  far  we  have  treated  it  as  one 
in  which  the  presence  of  contributory  negligence  was  so  marked  as 
possibly  to  have  justified  the  trial  court  in  withholding  from  the 
jury  the  question  of  the  plaintiff's  responsibility  for  her  acts,  not- 
withstanding her  extreme  youth.  We  do  not,  however,  wish  to  be 
understood  as  determining  that  question,  nor  is  it  necessary  that  we 
should ;   for,  as  has  already  been  suggested,  it  appears  from  the 
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record  that  the  case  was  tried  by  both  counsel  and  court  upon  the 
assumption  that  the  plaintiff  was  sui  juris. 

In  disposing  of  the  defendant's  motion  for  the  nonsuit,  the  learned 
trial  justice  delivered  an  exhaustive  oral  opinion,  in  which,  after 
reviewing  the  facts  as  well  as  the  law  of  the  case,  he  used  this  lan- 
guage :  "  It  is  true  and  has  been  well  adjudicated,  I  think,  in  all 
cases,  where  the  question  has  been  np,  that  a  child  is  not  bound  to 
exercise  the  same  degree  of  care  under  circumstances  where  she  is 
surrounded  by  danger,  or  in  peril,  that  an  adult  would  be,  hut  there 
is  no  case  where  it  has  been  held  that  a  child  sui  Juris  is  exempt 
from,  ike  exercise  of  any  careP 

This  language  was  followed  by  a  declaration  that  the  nonsuit  must 
be  granted,  to  which  decision  the  learned  counsel  for  the  plaintiff 
contented  himself  with  a  general  exception. 

It  does  not  appear  that  any  request  was  made  to  have  the  question 
of  the  plaintiff's  responsibility  submitted  to  the  jury,  nor  that  any 
express  exception  was  taken  to  the  decision  of  that  question  by  the 
court.  The  case  consequently  falls  directly  within  the  principle 
enunciated  in  Wendell  v.  N.  Y.  G.  dk  H.  R.  R.  R.  Go.  (91 N.  T.  420), 
aud  it  is  difficult  to  see  how,  under  the  circumstances,  any  other 
result  could  have  been  reached  by  the  trial  court;  for,  if  it  be 
assumed  that  the  plaintiff  had  sufficient  mental  and  physical  capacity 
to  be  chargeable  with  the  exercise  of  some  degree  of  care  and 
responsible  for  some  degree  of  negligence,  it  is  as  certain  as  any- 
thing can  be  that  her  unfortunate  accident  was  the  result  of  her  own 
gross  carelessness,  for  which  the  defendant  cannot  and  ought  not  to 
be  held  liable. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Ward,  J.,  who  dissented  in  an  opinion. 

Ward,  J.  (dissenting) : 

This  was  an  action  to  recover  damages  for  an  injury  caused  to  the 
plaintiff  in  May,  1896,  at  the  Ontario  street  crossing  in  Lockport,  N. 
y.,  by  being  struck  by  a  passenger  train  of  the  defendant.  The 
plaintiff,  a  child  of  seven  years  and  three  months  of  age,  on  the 
morning  of  May  1, 1896,  was  walking  on  a  sidewalk  on  Ontario 
street  on  her  way  to  school.  The  defendant's  road  passes  tlirough 
the  city  of  Lockport  and  has  two  tracks.     At  the  time  that  the 
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plaintiff  attempted  to  cross  the  track,  the  crossing  on  the  east  side 
of  the  street,  the  track  nearest  to  her,  was  occupied  by  a  passing* 
freight  train  going  west.  The  distance  across  the  tracks  measured 
along  the  sidewalk  is  fifty  feet.  A  passenger  train  was  passing  at 
the  rate  of  from  fifteen  to  twenty-five  miles  per  hour.  An  ordinance 
of  the  city  of  Lockport  then  in  force  limited  the  speed  of  trains 
through  the  city  to  eight  miles  per  hour.  The  plaintiff  was  sworn 
as  a  witness  and  said  :  "  I  was  once  hurt  at  the  railroad  there  [the 
crossing].  I  remember  it  was  a  year  ago  last  summer.  I  was  going- 
to  school  in  the  morning.  I  was  hurt  on  Ontario  street.  I  was 
going  to  the  Sisters'  school  down  on  Ontario  street.  On  that  morn- 
ing I  was  going  down  the  street  on  the  north  side  of  the  track. 
When  I  got  to  the  track  I  saw  the  freight  train.  It  was  half 
gone  by.  After  it  went  by  I  started  to  go  by,  and  then  I  started 
to  run,  and  I  was  looking  down  towards  the  city.  Before  I  started 
to  cross  the  tracks  I  stopped  to  let  the  freight  train  go  by.  The 
freight  train  went  up  towards  Niagara  street  out  of  the  city.  I 
last  saw  the  engine  way  up  by  Niagara  street  crossing.  When  the 
last  car  passed  I  went  across  the  track.  Q.  Well,  did  you  go  clear 
across?  A.  No.  Q.  Tell  us  what  happened  then?  [Witness 
shakes  her  head.]  A.  I  did  not  see  the  passenger  train.  I  did  not 
know  there  was  any  train  coming  on  the  other  track.  I  cannot  tell 
how  I  got  hurt.  I  know  a  passenger  train  when  I  see  it.  There  are 
windows  in  a  passenger  car  and  there  are  no  windows  in  a  freight  car. 
When  I  went  to  cross  the  ti'ack  I  did  not  get  clear  across.  I  cannot 
tell  what  prevented  me,  what  stopped  me  from  going  across.  I 
cannot  tell  how  I  got  hurt.  Q.  Where  were  you  hurt?  A.  Right 
there.  [Witness  indicating  her  hip.]  Q.  Any  other  place  ?  A.  [Wit- 
ness indicating  her  left  cheek  and  under  the  left  eye  and  head.]  I 
do  not  know  what  hurt  me  on  the  hip.  Mrs.  Bronson  picked  me 
up.  I  was  down  on  the  ground.  I  do  not  remember  where  I 
was.  I  had  been  going  to  school  three  months,  and  had  passed 
over  every  day  before  that  and  have  seen  trains  go  by.  Q.  What  did 
you  look  down  the  track  for  before  you  went  across  ?  You  said 
you  looked  down  the  track.  A.  I  thought  if  there  were  any  more 
cars  coming  they  would  come  from  that  way.  Q.  And  then  after 
you  looked  down,  did  you  see  any  more  cars  coming  ?  A.  No,  sir. 
Q.  Then  you  went  across  ?     A.  Yes,  sir.     Q.  Did  you  know  there 
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was  any  passenger  car  or  train  coming  from  the  other  way? 
A.  No,  sir." 

A  Mrs.  Hannah  Bronson,  who  picked  the  little  girl  up,  testified: 
"I  observed  this  accident.  I  saw  the  child  standing  waiting  for  the 
freight  train  to  pass,  and  as  soon  as  it  had  passed  she  started  to  run 
across  the  tracks,  and  just  about  as  she  got  to  the  second  crossing,  I 
think  she  noticed  her  danger,  and  she  turned  to  run  eastward  down 
the  track  to  get  out  of  her  danger,  and  the  passenger  train  was  so 
near  to  her  that  it  knocked  her  over.  When  I  first  saw  her  she  was 
standing  waiting  for  the  freight  train  to  pass.  The  freight  train 
was  quite  a  long  one,  if  I  remember  right.  When  the  rear*  end 
passed  the  crossing  the  rear  end  was  quite  a  little  distance  west 
between  Niagara  street  and  Ontario  street.  *  *  *  She  went 
on  the  track,  the  freight  train  passed  on.  She  was  hurrying ;  she 
started  on  a  run." 

At  the  close  of  the  plaintiff's  evidence  the  court  held  that  there 
was  evidence  in  the  case  sufficient  to  go  to  the  jury  on  the  question 
of  the  defendant's  negligence,  and  that  conclusion  is  supported  by 
the  evidence,  but  the  plaintiff  was  nonsuited  because  it  appeared  to 
the  court  that  she  was  guilty  of  contributory  negligence.  The  plain* 
tiff's  counsel  excepted  to  the  ruling,  and  that  brings  up  the  question 
as  to  whether  there  was  any  question  to  go  to  the  jury  arising  from 
the  evidence,  and  in  determining  that  question  we  must  take  the 
most  favorable  view  for  the  plaintiff  of  the  evidence.  I  have  given 
the  extracts  from  the  testimony  of  two  witnesses  to  show  that  the 
little  girl  was  confused,  as  a  child  at  that  age  might  well  be,  as  to  the 
approaching  passenger  train  which  was  coming  from  the  same  direc- 
tion in  which  the  freight  train  was  going.  She  supposed  that  if 
any  other  train  was  coming  it  would  be  from  the  same  direction 
that  the  freight  train  had  come  from.  It  did  not  seem  to  have 
occurred  to  her  to  look  the  other  way.  There  was  a  clear  question 
in  the  case  as  to  whether  the  child  was  sui  juris  ;  whether  she  was 
capable  of  contributory  negligence ;  her  attorney  had  the  right  to 
go  to  the  jury  upon  that  question.  When  a  court  assumes  to  non- 
suit a  plaintiff,  the  plaintiff  is  deprived  of  a  jury  trial  of  the  issues 
that  the  evidence  present.     The  defendant  was  plainly  negligent. 

*8%e, 
App.  Div.— Vol.  XXXVII.        25 
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Had  the  passenger  train  been  going  but  eight  miles  an  hour,  the 
child  would  have  passed  the  crossing  in  safety  and  got  beyond  danger 
before  the  passenger  train  reached  the  crossing.  It  would  have  been 
better  had  the  plaintiff's  attorney  called  the  attention  of  the  court 
specifically  to  the  question  as  to  whether  the  child  was  8ui  juris 
and  asked  to  have  gone  to  the  jury  upon  that  question,  but  that 
omission  did  not  deprive  the  plaintiff  of  the  rights  which  she  has 
from  her  exception  to  the  nonsuit.  The  question,  also,  as  to  wliether 
the  parents  of  the  child  exercised  proper  care  in  permitting  her  to 
go  to  school  alone,  was  in  the  case.  The  parents  of  the  child  testi- 
fied in  regard  to  her  attending  school  alone,  and  as  to  the  care  they 
exercised.  The  trial  court  treated  this  child  as  an  adult  substanti- 
ally, and  applied  the  same  rule  to  her  as  to  contributory  negligence 
that  should  govern  the  case  of  a  person  of  full  understanding.  The 
child  did  not  have  the  benefit  of  the  question  before  a  jury  as  to 
whether  she  was  sui  juris. 

It  is  our  duty  to  grant  a  new  trial  that  that  vital  issue  to  the 
plaintiff  may  be  determined  by  a  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  aflirmed,  with  costs. 


Carl  Meyer  and  Casper  Teiper,  Appellants,  v.  William  R 
Haven,  Respondent,  Impleaded  with  The  New  York  Central 
AND  Hudson  River  Railroad  Company. 

Contract  —  delay  by  sub-contractors  in  erecting  iron  work  on  a  waU  which  faUa  in  a 
storm  because  thereof —  where  a  party  contracting  with  the  sub-contractors  fur- 
nished  iron  work  which  did  not  fit  —  evidence  of  custom. 

A  contractor  for  the  construction  of  a  building  entered  into  a  sub-contract  for  the 
erection  of  the  iron  work  thereon  which  specified  no  time  for  the  completion  of 
the  iron  work,  although  it  was  to  be  done  in  compUance  with  the  principal 
contract,  in  which  a  time  was  flxed  for  the  completion  of  the  building.  About 
September  fifth,  the  agent  of  the  sub-contractors  requested  the  contractor  to 
raise  the  walls  as  they  were  ready  to  put  on  the  iron  work.  On  September  ninth, 
after  the  contractor  had  raised  the  walls  to  the  required  height  for  a  distance 
of  about  100  feet,  he  sent  a  notice  to  the  sub-contractors,  stating  that  the  walls 
were  'in  great  danger  of  injury  from  the  elements  in  their  present  condition;" 
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that  the  iron  work  was  absolutely  necessary  for  the  protection  of  said  wall,  and 
that  he  would  hold  the  sub-contractors  responsible  for  the  damage  which  might 
be  sustained  by  him  by  reason  of  the  failure  to  furnish  the  iron  work. 

On  the  evening  of  September  ninth,  the  sub-contractors'  agent  again  requested 
the  contractor  to  continue  raising  the  walls,  and  in  accordance  with  such  request, 
the  walls  were  raised  to  the  extent  of  about  180  feet  on  Saturday  Septem- 
ber tenth.  On  that  day  the  sub -contractors*  agent  undertook  to  erect  the  iron 
work  upon  that  portion  of  the  walls  w^hich  had  been  raised,  when  it  was  dis- 
covered that  the  frames  intended  to  surmount  the  trusses  did  not  fit.  On  Sun- 
day the  sub-contractors'  agent  erected  five  of  the  trusses  without  the  frames. 
On  Monday  two  more  trusses  were  erected,  when  the  hoisting  engine  broke 
down,  and  before  the  engine  could  be  again  made  available  a  heavy  rain  set  in, 
which  continued  Tuesday,  the  thirteenth,  rendering  it  impracticable  to  erect 
trusses,  and  on  Tuesday  night  about  180  feet  of  the  walls,  which  had  been  raised 
for  the  purpose  of  placing  iron  work  thereon,  but  which  had  not  been  fitted 
with  tnsses,  were  blown  down  during  a  storm,  which  was  not  an  exceptional 
one  for  the  locality  during  that  time  of  the  year. 

Eisld,  that  the  two  notices  from  the  sub  contractors'  agent  to  the  contractor  to 
raise  the  walls,  and  the  notice  from  the  contractor  to  the  sub-contractors  that 
the  walls  were  in  great  danger  of  injury  from  the  elements  in  their  present 
condition,  and  that  the  iron  work  was  absolutely  necessary  for  their  protection, 
together  with  the  exigency  of  the  conditions  surrounding  the  work,  imposed 
upon  the  sub  contractors  the  imperative  duty  to  use  all  the  force  necessary  to 
erect  the  iron  work  upon  the  walls  as  soon  as  practicable; 

That  the  fact  that  the  sub  contractors  could  not  secure  the  walls  from  storm, 
owing  to  the  mistake  of  their  employees  in  not  manufacturing  the  iron  work  so 
that  it  could  be  used  in  the  building,  did  not  relieve  the  sub-contractors  from 
responsibility  to  the  principal  contractor; 

That  the  sub-contractors'  failure  to  place  the  iron  work  upon  the  walls  and  the 
storm  were  concurrent  causes; 

That  the  contractor's  measure  of  damage  w*as  the  necessary  expense  of  repairing 
and  replacing  the  walls  that  were  blown  down; 

That  the  contractor's  failure  to  brace  the  walls  did  not  constitute  negligence  on 
his  part,  as  it  was  not  expected  that  any  bracing  of  the  walls  to  resist  outside 
force  should  occur  after  the  iron  work  was  placed  in  position,  and  as  the  con- 
tractor had  reason  to  expect  that  the  iron  work  would  be  placed  in  position 
immediately  after  the  walls  were  raised; 

That  evidence  of  a  custom  on  the  part  of  masons  to  brace  their  wails  after  they 
were  constructed  and  before  the  iron  work  was  placed  upon  them  was,  in  this 
case,  incompetent. 

Appeal  by  the  plaintiffs,  Carl  Meyer  and  another,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendant 
William  R.  Haven,  entered  in  the  office  of  the  clerk  of  the  county 
of  Erie  on  the  24th  day  of  March,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Erie  Special  Term,  with  notice  of 
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an  intention  to  bring  up  for  review  upon  such  appeal  the  decision 
and  order  upon  which  said  interlocutory  judgment  was  entered. 

The  action  was  instituted  to  foreclose  a  mechanic's  lien  for 
$13,789.10  and  interest  upon  two  erecting  shops  constructed  for  the 
New  York  Central  and  Hudson  River  Railroad  Company,  at  Depew, 
in  Erie  county,  known  as  shops  "  A"  and  "  B." 

The  defendant  Haven  assumed  the  burden  of  the  defense,  and 
alleged  in  his  answer,  among  other  things,  a  counterclaim  for  dauiT 
ages  growing  out  of  the  failure  of  tlTe  plaintiils  to  erect  and  place 
certain  iron  work  in  shop  "  B,"  which,  by  contract,  they  were  bound 
to  do,  in  time  to  prevent  the  destruction  of  a  wall  by  wind  and 
storm.  Haven  had  a  contract  with  the  said  railroad  company  to 
construct  several  large  shops  at  Depew,  among  which  were  the  shops 
"A"  and  "B,"  and  in  the  spring  of  1892  made  a  sub-contract  with 
the  plaintiffs,  in  which  the  plaintiffs  agreed  to  furnish  and  erect  in 
place  the  structural  iron  work  of  these  shops.  A  portion  of  this 
iron  work  consisted  of  the  roof  trusses  and  clear  story  frames. 

The  trusses  were  to  be  seventy  feet  long,  to  reach  from  one  to  the 
other  of  the  side  walls  of  the  building  and  to  rest  upon  them,  and 
to  be  located  twenty  feet  apart,  each  shop  to  have  twenty-five 
trusses,  the  shops  to  be  five  hundred  and  twenty-two  feet  long, 
seventy  feet  wide,  and  the  side  walls  to  be  constructed  of  brick, 
thirty-four  feet  high.  No  time  was  specified  in  the  contract  between 
Haven  and  the  plaintiffs  within  which  the  iron  work  was  be  done« 
but  it  was  provided  that  the  plaintiffs  were  to  do  the  work  and  fur- 
nish the  materials  specified  in  compliance  with  the  contract  that 
Haven  had  made  with  the  railroad  company,  and  in  that  contract  a 
time  was  fixed  for  the  completion  of  all  the  buildings,  but  not  so 
with  each  particular  detail  of  the  work.  The  details  were  to  be  prose- 
cuted with  suflicient  force,  and  it  was  stipulated  that  "  the  work 
herein  contracted  for  shall,  under  the  direction  of  the  engineer  in 
charge  of  the  work,  be  so  prosecuted  that  the  progress  of  contiguous 
work  shall  not  be  delayed." 

The  plaintiffs  contracted  with  a  Philadelphia  party,  the  Pencoid 
Iron  Works,  to  fumislx  the  trusses  and  clear  story  frames,  and  to 
forward  them  by  railroad  to  Depew ;  and  thereafter  the  plaintiffs, 
with  the  consent  of  Haven,  contracted  with  the  firm  of  Read  &  Gil- 
man  to  assemble  (to  fasten  together  and  ready  to  raise)  and  erect  in 
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poBitiOB  the  trusses  and  clear  story.  About  August  1, 1892,  Haven, 
a  practical  mason,  did  erect  the  stone  and  brick  work  of  shop  "  B," 
and  raised  the  brick  work  of  the  walls  of  that  shop  to  the  height  of 
twenty-six  feet,  but  raised  them  no  liigher  at  that  time,  for  the  reason 
that  the  plaintiffs  were  not  ready  to  put  on  the  iron  work.  This  situa- 
tion continued  until  about  the  5th  or  6th  of  September,  1892,  when 
Read  &  Oilman,  representing  the  plaintiffs,  requested  Haven  to  raise 
the  walls  of  shop  "  B  "  to  the  height  of  thirty-four  feet,  as  they  were 
ready  to  put  on  the  iron  wor^.  Haven  proceeded  to  raise  the  walls 
to  the  required  height,  and  on  the  ninth  of  September  in. the  fore- 
noon had  completed  about  one  hundred  and  sixty  feet  in  length  of 
the  walls.  At  one  o'clock  p.  m.  of  thfi-t  day  Haven  served  upon  the 
plaintiffs  a  written  notice  which  was  as  follows : 

"  To  the  officers  of  the  Buffalo  Bridge  and  Iron  WorJc^  (the  name 
nnder  which  the  plaintiffs  transacted  business) : 

"  Please  take  notice  that  the  walls  of  erecting  shop  B  at  Depew 
are  ready  for  the  iron  work  agreed  to  be  furnished  by  you  under 
your  contract  we  made,  and  that  the  said  walls  and  buildings  and 
material  connected  therewith  are  in  great  danger  of  injury  from  the 
elements  in  their  present  condition.  The  iron  work  agreed  to  be 
furnished  by  you  is  absolutely  necessary  for  the  protection  of  said 
walls,  buildings  and  materials,  and  I  shall  hold  you  responsible  for 
the  damage  which  may  be  sustained  by  me  from  any  cause,  by 
reason  of  your  failure  to  furnish  iron  work  as  agreed  by  you. 

"  Buffalo,  Septemher  dth,  1892.  Yours  truly, 

"  W.  K.  HAVEN." 

On  the  evening  of  that  day  (September  ninth)  Read.&  Gilman 
again  requested  the  defendant  Haven  to  continue  raising  the  walls  of 
erecting  shop  "  B  "  to  the  height  of  thirty-four  feet,  and  in  accordance 
with  such  request  the  walls  were  raised  to  the  extent  of  about  one 
hundred  and  eighty  feet  on  Saturday,  September  tenth.  On  the  tenth 
of  September  Read  &  Gilman  undertook  to  erect  the  iron  work  upon 
that  portion  of  the  wall  which  had  been  raised  to  thirty-four  feet 
when  it  was  discovered  that  the  clear  story  frames  intended  to  sur- 
mount said  trusses,  and  to  be  erected  with'them,  did  not  fit,  nor  fit 
the  trusses;  that  attempts  were  made  to  discover  the  difliculty  on 
the  tenth,  and  to  remedy  it.     On  Sunday,  the  eleventh,  the  plaintiffs 
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did  erect,  through  Read  &  Gil  man,  five  of  the  trusses  without  clear 
story  frames.  On  Monday  two  more  trusses  were  erected,  when  the 
hoisting  engine  broke  down  and  interfered  with  the  work,  and 
before  the  engine  could  be  made  available  a  heavy  rain  set  in  at 
eleven-twenty  p.  m.  on  Monday,  the  twelftli,  and  continued  Tuesday, 
the  thirteenth,  rendering  it  impracticable  to  erect  trusses ;  and  on 
Tuesday  night  a  high  wind  arose  and  blew  down  that  portion  of  the 
side  walls  of  the  shop  "  B  "  which  had  been  carried  up  thirty-four  feet 
and  which  had  not  been  covered  by  the  trusses,  the  portion  blown 
down  being  of  the  length  of  about  one  hundred  and  eighty  feet.  None 
of  the  wall  which  had  been  raised  only  to  the  height  of  twenty-six  feet 
was  blown  down.  The  plaintiffs  had  assembled  nineteen  trusses,  suf- 
ficient for  at  least  two  days'  work,  but  on  account  of  the  defect  in 
the  construction  of  the  trusses  and  clear  story  frames,  they  were  not 
in  a  condition  to  be  used  in  the  work  and  not  available,  though  at 
the  time  the  walls  were  blown  down  the  plaintiffs  had  a  sufficient 
number  of  trusses  and  clear  story  frames  on  hand,  if  they  had  not 
been  defective,  to  have  performed  their  contract.  The  plaintiffs 
returned  this  iron  work  to  the  Pencoid  Iron  Works  where  the  diffi- 
culty was  removed,  and  later  in  the  fall  and  in  November,  1892, 
Haven  rebuilt  the  walls,  and  the  plaintiffs  erected  proper  iron  work 
thereon  and  completed  their  contract  The  contract  price  to  be 
paid  the  plaintiffs  for  erecting  this  iron  work  on  shops  "  A "  and 
"B"  was  $53,790.32.  No  difficulty  seems  to  have  occurred  as  to 
shop  ''A,"  and  the  plaintiffs  had  been  paid  that  amount,  except 
$13,789.10,  for  which  the  lien  was  created. 

As  a  conclusion  of  law,  the  learned  trial  court  found :  "  1.  That 
plaintiffs  are  liable  to  defendant  Haven  for  the  damages  suffered  by 
defendant  Haven  because  of  the  failure  of  plaintiffs  to  erect  the 
trusses  on  the  walls  of  erecting  shop  B  as  soon  as  the  said  walls 
were  in  readiness  for  said  trusses,  because  of  which  failure  said  walls 
were  left  in  an  exposed  and  unprotected  condition  and  were  blown 
down  by  the  wind. 

"  2.  That  the  amount  of  said  damages  not  clearly  appearing  on 
the  trial,  the  defendant  Haven  is  entitled  to  a  reference  to  some 
referee  to  be  appointed*  by  the  court  to  take  proof  of,  ascertain 
and  determine  the  amount  of  damages  sustained  by  him  through 
said  failure  of  said  plaintiffs  to  so  erect  said  trusses." 
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The  court  further  found  that  the  damages  that  were  ascertained 
by  a  reference  should  be  deducted  fronoi  tlje  sum  remaining  due  to 
the  plaintiffs  on  their  contract,  and  tliat  the  plaintiffs  were  entitled 
to  recover  the  balance,  if  any.  And  that  an  interlocutory  judgment 
be  entered  to  that  effect. 

The  other  facts  essential  to  be  considered  appear  in  the  opinion. 

John  L,  Roiner^  for  the  appellants. 

Addbert  Moot^  for  the  respondent. 

Wabd,  J. : 

This  appeal  involves  the  question  of  the  liability  of  the  plaintiffs 
to  respond  in  damages  to  the  defendant  Haven  for  the  destruction 
of  the  walls  of  shop  "  B,"  that  were  blown  down  at  Depew,  Erie 
county,  on  the  night  of  September  13,  1892.  The  court  found  that 
"during  the  night  of  Tuesday,  the  13th  day  of  September,  a  high 
wind  or  gale  arose  and  blew  down  that  portion  of  the  sidewalls  of 
erecting  shop  B,  which  had  been  carried  up  to  the  height  of  34  feet, 
and  which  had  not  been  covered  by  said  trusses ;  the  portion  blown 
down  being  of  the  length  of  about  180  feet." 

He  also  found  that  the  place  where  the  shops  were  erected  is  a 
level,  open  country  about  ten  miles  east  of  Buffalo  where  the  pre- 
vailing winds  are  from  the  southwest,  and  where,  in  the  fall  of  the 
year,  there  are  frequent  storm  winds. 

The  evidence  does  not  disclose,  nor  does  it  seem  to  be  claimed  by 
the  learned  counsel  for  the  appellant,  that  this  storm  was  an  excep- 
tional one  for  that  locality  for  that  time  of  the  year,  but  was  only 
such  an  one  as  might  have  been  within  the  contemplation  of  the  con- 
tracting parties  as  likely  to  occur. 

The  plaintiffs'  notice  to  the  defendant  Haven  to  raise  the  walls  to 
thirty-four  feet  so  that  the  iron  work  could  be  erected  upon  them 
implied  an  assurance  to  Haven  that  as  soon  as  the  walls  were  ready 
the  iron  work  would  be  placed  upon  them.  The  trusses  weighed 
about  two  tons  apiece.  When  placed  upon  the  walls,  they  operated 
to  bind  them  and  make  them  firm  and  give  them  greater  capacity 
to  resist  the- effect  of  storms.  It  was  not  expected  that  any  bracing 
of  the  walls  to  resist  outside  forces  should  occur  after  the  trusses 
were  put  upon  the  walls,  and  as  Haven  had  reason  to  expect  that 
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the  iron  work  would  be  placed  immediately  after  the  walls  were 
raised,  it  was  not  negligence  in  him  not  to  have  braced  them.  He 
had  taken  the  precaution  to  notify  the  plaintiflFs  immediately  after 
the  first  portion  of  the  walls  had  been  raised  to  thirty-four  feet  that 
the  walls  were  ready  for  the  iron  work,  and  that  there  was  great 
danger  of  injury  from  the  elements  in  their  present  condition,  and 
that  the  iron  work  was  absolutely  necessary  for  the  protection  of 
the  walls.  And  the  trial  court  had  the  right  to  assume  that  negli- 
gence on  the  part  of  Haven  had  in  no  manner  contributed  to  the 
destruction  of  the  walls.  The  implication  in  the  first  notice  of  Read 
&  Oilman  to  Haven  to  raise  the  walls  is  strengthened  by  the  second 
notice  of  the  evening  of  September  ninth  to  continue  the  raising  of 
the  walls  to  the  height  of  thirty-f our  feet,  which  notice  was  complied 
with  by  Haven  immediately.  The  notice  from  Haven  and  the  two 
notices  to  Haven,  and  the  exigency  of  the  conditions  surrounding 
the  work,  made  the  duty  imperative  upon  the  plaintiffs  to  use  all 
the  force  necessary  to  erect  the  iron  work  upon  the  walls  as  soon  as 
practicable.  The  plaintiffs,  conceded ly,  had  the  iron  work  on  the 
ground  suflicient  for  that  purpose  had  it  been  suitable,  and  with 
proper  machinery,  which  it  was  their  duty  to  have,  could  have  com- 
pleted the  work  before  the  disastrous  storm  that  followed.  The 
walls  were  in  readiness  to  commence  work  at  noon  on  the  ninth  of 
September.  The  rain  did  not  commence  until  midnight  on  the 
twelfth  of  September ;  the  storm  occurred  twenty-four  hours  later. 
The  plaintiffs  were  not  re(juired  to  work  on  Sunday,  although  some 
work  was  done  on  that  day,  but  enough  time  remained,  excluding 
Sunday,  if  their  iron  work  had  been  in  condition  for  use,  to  have 
substantially  bound  the  walls  with  the  iron  work  before  the  rain 
made  the  work  impracticable.  At  least  there  was  evidence  before 
the  trial  court  upon  which  it  might  reach  this  conclusion. 

The  plaintiffs'  ditficulty  grew  out  of  tlie  mistake  of  their  employee 
(the  Pencoid  Iron  Works)  in  not  manufacturing  the  iron  work  so 
that  it  could  be  used  in  the  building ;  consequently,  the  plaintiffs 
could  not  perform  their  contract  and  did  not  secure  the  walls  from 
storm.  For  this  mistake  Haven  was  not  responsible.  If  it  worked 
damage  to  him,  he  is  not  called  upon  to  sustain  those  damages,  but 
can  require  them  of  the  plaintiffs,  whose  acts  and  omissions  have 
caused  such  damages  to  accrue. 
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The  appellants  insist  that  their  failure  to- place  proper  iron  work 
upon  the  building  was  not  the  proximate  cause  of  the  damages ; 
that  the  proximate  cause  was  the  storm,  and  the  plaintiffs'  breach 
but  a  remote  incident.  The  storm  was  undoubtedly  a  concurring 
cause ;  but  for  the  storm  the  damage  would  not  have  occurred, 
neither  would  it  have  occurred  but  for  the  failure  of  the  plaintiff 
that  we  have  indicated.  Two  suggestive  facts  in  the  case  greatly 
strengthen  this  view.  One  is,  that  the  portions  of  the  wall  that 
had  been  raised  thirty-four  feet  high,  tliat  were  protected  by  the 
seven  trusses  that  had  been  put  upon  them,  did  not  go  down.  The 
remainder  of  the  wall  that  had  only  been  raised  twenty-six  feet  high 
withstood  the  storm  in  safety,  so  that  it  is  almost  demonstrated  that 
the  cause  of  the  fall  of  one  hundred  and  eighty  feet  of  the  unpro- 
tected wall  that  had  been  raised  thirty-four  feet  high  was  because 
it  was  not  protected  by  the  iron  work.  As  sustaining  this  view 
see  Quill  v.  The  Empire  State  Telephone  <&  Telegraph  Company 
(92  Hun,  639);  Zaible  v.  The  N,  T.  a  cfe  //.  E,  li.  R,  Co,  (13 
App.  Div.  574,  and  cases  cited). 

There  is  no  question  about  the  measure  of  damages  providing  the 
plaintiffs'  responsibility  is  established.  Those  damages  would  be  the 
necessary  expense  of  repairing  and  rebuilding  tlie  walls  that  were 
blown  down.  Haven  was  bound  by  contract  with  the  railroad 
company  to  have  these  walls  constructed,  and  his  damages  are  the 
natural  and  necessary  result  of  the  combined  causes  to  which  we 
have  referred. 

The  appellants  also  complain  that  they  were  hindered  in  the 
erection  of  the  trusses  by  reason  of  the  omission  of  Haven  to  remove 
the  staging  which  had  been  used  to  erect  the  walls.  There  does 
not  seem  to  have  been  any  complaint  at  the  time  about  the  staging 
remaining  there,  and  it  may  be  questioned  whether  it  was  not  useful 
in  erecting  the  iron  work.  The  trouble  with  the  plaintiffs,  as  we 
have  explained,  lies  deeper  than  the  staging.  If  their  iron  work 
had  been  in  a  condition  to  have  been  used,  there  would  have  been 
no  substantial  difficulty  in  the  way  of  the  performance  of  their 
contract. 

Upon  the  trial  evidence  was  offered  upon  both  sides  of  the  custom 
or  usage,  if  any  existed,  of  masons  to  brace  their  walls  after  they 
App.  Div.— Vol.  XXXVU.        26 
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are  constructed,  and  before  tlie  iron  work  is  placed  upon  them. 
The  trial  court  had  doubts  about  receiving  this  evidence,  but  by 
consent  of  the  parties  it  was  received  upon  the  condition  tliat  the 
court  might  strike  it  out  in  its  decision  of  the  case,  and  if  eo, 
would  give  the  defeated  party  an  exception.  We  have  examined 
this  evidence.  It  is  unsatisfactory  and  conflicting  as  to  the  existence 
of  any  custom  upon  the  subject,  and  if  any  custom  were  shown,  it 
does  not  seem  applicable  to  the  conditions  of  this  case. 

The  trial  court  struck  out  the  evidence  and  rejected  it,  and  gave 
the  plaintiffs  an  exception,  which  is  here  for  review.  We  have 
shown  that  it  was  a  matter  of  contract  and  duty,  under  the  circum- 
stances of  this  case,  for  the  plaintiffs  to  put  the  iron  work  upon  the 
walls  at  once,  upon  notice  that  they  were  ready,  which  was  not  done. 
The  evidence  of  custom,  therefore,  in  such  a  case,  is  immaterial,  as 
such  evidence  cannot  be  given  to  overthrow  a  contract  or  dispense 
with  the  performance  of  an  absolute  duty  devolved  upon  a  contract- 
ing party.  {Hohnes  v.  Peitingill^  60  N.  Y.  ^'^^ ;  MarJcham  v.  Jau- 
don^  41  id.  234 ;  Wharton  Ev.  [3d  ed.]  §  958,  and  cases  cited  in  note 
3 ;  Thomson  v.  Poor,  147  N.  Y.  402.) 

The  custom  or  usage  claimed  in  this  case  was  for  the  purpose  of 
showing  negligence  in  Haven  for  not  bracing  the  walls.  We  have 
shown  that  that  duty,  under  the  circumstances,  did  not  devolve  upon 
him.  The  evidence  of  custom  or  usage  is  of  no  value  in  the  case, 
and  we  think  the  trial  court  was  justified  in  rejecting  it  altogether. 

The  appellants  also  urge  that  where  no  time  is  mentioned  for  the 
performance  of  the  contract,  the  law  annexes  to  that  contract  the 
condition  that  the  party  has  a  reasonable  time  within  which  to  per- 
form it.  This  is  a  reasonable  rule  and  applicable  to  contracts  gen- 
erally, but  what  is  a  reasonable  time  must  be  governed  by  the  cir- 
cumstances of  each  case,  and  we  have  shown  in  this  case  that  the 
plaintiffs'  duty  to  erect  the  iron  work  was  immediate  and  absolute. 

We  find  no  reversible  error  in  the  proceedings  below,  and  the 
interlocutory  judgment  should  be  affirmed,  with  costs,  and  the  ref- 
erence ordered  thereby  should  proceed  to  ascertain  the  amount  of  the 
damages. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 
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WORKS,  jjeienaani,  impieaaea  wiin  xhe  tlour  ^jityi^iational        dH  i^ 
Bank  and  Others,  Appellants. 

Mortgages  to  secure  just  debts  given  hy  a  corporation  in  contemplation  of  insolvency  — 
thiy  may  he  attacked  hy  one  who  has  recovered  judgment  against  the  corporation  for 
a  tort  —  the  statutory  prohibition  is  not  confined  to  a  corporation  which  has 
"  rtfused  to  pay  any  of  its  notes" 

The  provision  of  section  48  of  the  Stock  Corporation  Law  (Chap.  564,  Laws  of 
1890),  to  the  effect  that  no  officer,  director  or  stockholder  of  a  corporation  shall 
make  any  transfer  or  assignment  of  its  property  to  any  person  in  contempla- 
tion of  its  insolvency,  applies  to  such  a  transfer  or  assignment  made  by  the 
corporation  itself. 

Mortgages  executed  by  the  corporation  in  violation  of  such  section  may  be 
attacked  by  a  person  who,  after  such  mortgages  were  recorded,  but.  on  the 
same  day,  obtains  judgment  in  an  action  brought  against  the  corporation  to 
recover  damages  for  personal  injuries. 

The  fact  that  such  mortgages  were  given  to  secure  just  obligations  of  the  cor- 
poration, and  were  not  fraudulent  as  against  creditors,  is  immaterial  where  it 
appears  that  the  mortgagees  knew  that  they  were  executed  in  contemplation  of 
its  insolvency. 

The  word  *' thereof,"  used  in  the  2d  clause  of  section  48  of  the  Stock  Corpora- 
tion Law,  does  not  relate  solely  to  a  corporation  which  has  "refused  to  pay  any 
of  its  notes  or  other  obligations  when  due,  in  lawful  money  of  the  United 
States/'  referred  to  in  the  1st  clause  of  that  section. 

Appeal  by  the  defendants,  The  Flonr  City  National  Bank  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflF,  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on 
the  18th  day  of  April,  1898,  upon  the  report  of  a  referee. 

This  is  an  action  in  equity  to  set  aside  and  declare  void  certain 
mortgages  and  contracts  by  the  Genesee  Iron  and  Brass  Works,  a 
corporation,  to  the  other  defendants,  covering  all  its  real  and  per- 
sonal property,  as  fraudulent  and  void,  upon  the  grounds :  jFirst, 
that  the  same  were  executed  by  the  corporation  with  intent  to  hin- 
der, delay  and  defraud  its  creditors,  and,  second^  that  the  same  were 
given  by  the  corporation  in  contemplation  of  its  insolvency. 

No  defense  was  interposed  by  the  corporation.  The  other  defend- 
ants defended,  insisting  upon  the  validity  of  their  mortgages.  The 
case  was  referred  for  trial  and  determination  to  Elbridge  L.  Adams, 
referee,  who  rendered  a  decision  in  favor  of  the  plain tiflE  and  against 
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the  defendants,  adjudging  the  mortgages  null  and  void  and  appoint- 
ing a  receiver  of  the  property  of  the  corporation.  The  action  was 
predicated  upon  a  judgment  that  had  been  recovered  against  the 
corporation  of  $3,309.62  by  the  plaintiff  for  personal  injuries  sus- 
tained by  her  on  the  16th  day  of  February,  1889.  She  commenced 
an  action  to  recover  damages  for  such  injury.  The  corporation 
answered,  and  the  case  was  set  down  for  trial  at  the  Monroe  Circuit 
on  the  17th  day  of  March,  1892.  Prior  to  the  nineteenth  day  of 
March  the  case  went  on  the  Circuit  day  calendar.  The  trial  was 
commenced  on  the  twenty-second  of  March  and  continued  on  the 
twenty-third,  and  was  given  to  the  jury  in  the  afternoon  of  that  day, 
and  the  jnry  was  instructed  by  the  court  to  bring  in  a  sealed  verdict, 
which  they  did  on  the  morning  of  March  24,  1 892,  on  the  opening 
of  the  court  at  nine  o'clock  and  thirty  minutes  in  the  morning  for 
damages  against  the  defendant  corporation  for  $3,150.  Judgment 
was  perfected  on  that  verdict  at  eleven  o'clock  and  ten  minutes  of 
that  morning.  At  nine-twenty  o'clock  of  the  same  morning  there 
were  recorded  in  the  Monroe  county  clerk's  office  mortgages  on  the 
corporation's  real  estate  to  all  the  appellants  in  this  action,  and  at  the 
game  time  there  were^iled  chattel  mortgages  executed  to  the  appel- 
lants covering  all  the  personal  property  of  the  corporation  except 
to  the  defendant  Stull,  who  only  had  a  real  estate  mortgage.  These 
mortgages  were  dated  March  19,  1892,  and  were  executed  in  pur- 
suance of  an  arrangement  between  these  appellants  and  the  cor- 
poration and  its  officers,  with  a  view  to  give  a  preference  to  the 
appellants  over  other  creditors  of  the  corporation  and  with  full 
knowledge  on  the  part  of  the  corporation  officers  and  of  the 
appellants  that  the  corporation  at  that  time  was  insolvent  and 
unable  to  pay  its  debts.  The  debts  of  the  appellants  which  these 
mortgages  were  given  to  secure  were  just  obligations  against  the 
corporation.  An  execution  was  issued  upon  the  plaintiff's  judg- 
ment aiid  returned  wholly  unsatisfied  before  the  commencement 
of  this  action.  The  corporation  was  wholly  insolvent  at  the  time 
of  the  execution  of  appellants'  mortgage.  It  was  organized  on 
September  20,  1888,  for  the  manufacture  and  sale  of  water  closets. 
It  had  no  property  when  it  commenced  business  except  an  interest 
in  patents,  the  value  of  which  does  not  appear.  Before  giv- 
ing the  mortgage  to  the  appellants,  it  had  executed  a  mortgage 
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on  its  real  estate  to  the  Mutual  Life  Insurance  Company  of  New 
York  for  $9,000,  which  was  all  that  the  mortgaged  property  was 
worth.  Soon  after  the  chattel  mortgages  were  filed  the  appellants, 
except  Mr.  StuU,  took  possession  of  the  personal  property  tinder 
their  chattel  mortgages  and  advertised  the  mortgaged  property  for 
sale  for  the  2d  of  April,  1892,  when  the  property  was  sold,  and  by 
an  arrangement  between  themselves  all  of  the  appellants,  including 
Mr.  Stull,  shared  in  the  proceeds  of  the  sale  and  took  such  proceeds, 
amounting  to  $3,900.  A  receiver  of  the  corporation  was  appointed 
on  April  14,  1892,  in  this  action,  but  the  proceeds  of  the  sale  have 
not  come  into  his  hands,  and  the  judgment  directs  a  recovery  by  the 
plaintiff  in  this  action  of  the  sums  of  money  received  by  the  defend- 
ants other  than  the  Genesee  Iron  and  Brass  Works  respectively. 
The  defendants  contesting  duly  excepted  to  the  conclusions  of  law 
of  the  referee  and  liave  appealed  to  this  court. 

Joseph  S,  Ilunrij  for  the  Flour  City  National  Bank,  appellant. 

Heman  W.  Morris^  for  Sullivan  &  Morris,  appellants. 

Joseph  A,  StuUy  in  his  own  behalf,  appellant. 

John  H.  Hopkins^  for  the  Commercial  Bank,  appellant. 

Charles  F.  Miller^  for  the  respondent. 

Ward,  J. : 

The  learned  counsel  for  the  appellants  present  the  question  upon 
this  review  whether  the  plaintiff  acquired  such  an  interest  by  her 
judgment  in  the  tort  action,  which  was  rendered  after  the  execution 
of  the  chattel  mortgages,  as  will  entitle  her  to  participate  in  the 
fund  that  resulted  from  the  sale  of  the  mortgaged  property,  and 
which  the  judgment  in  this  action  directs  should  be  recovered  from 
the  defendants.  It  is  contended  that  she  was  not  a  creditor  of  the 
Genesee  Iron  and  Brass  Works  at  the  time  of  the  execution  and 
delivery  of  the  mortgages,  and  consequently  has  no  standing  whereby 
she  can  participate  in  the  fund. 

This  case  must  be  governed  by  section  48  of  the  Stock  Corpo- 
ration Law  (Chap.  564-,  Laws  of  1890),  which  is  as  follows:  "No 
corporation  which  shall  have  refused  to  pay  any  of  its  notes,  or 
other  obligations  when  due,  in  lawful  money  of  the  United  States, 
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nor  any  of  its  officers  or  directors,  shall  assign  any  of  its  property 
to  any  of  its  officers,  directoi^s  or  stockholders,  directly  or  indirectly, 
for  the  payment  of  any  debt ;  and  no  officer,  director  or  stockholder 
thereof  shall  make  any  transfer  or  assignment  of  its  property,  or 
of  any  stock  therein,  to  amy  person  in  contemplation  of  its  insol- 
vency. And  every  such  transfer  or  assignment  to  such  officer, 
director  or  other  person^  or  in  trust  for  them  or  their  benefit,  shall 
be  void." 

The  condemnation  of  this  statute,  which  reaches  this  case,  con- 
sists in  a  corporation  making  "any  transfer  or  assignment  of  its 
property,  or  of  any  stock  therein,  to  any  person  in  contemplation  of 
its  insolvency."  The  statute  is  silent  as  to  who  can  attack  this  trans- 
fer. It  is  fundamental  that  the  plaintiff  must  have  some  right  or 
interest  in  the  property  which  he  seeks  to  recover  in  an  action.  He 
may  be  a  contract  creditor,  and  if  his  claim  is  founded  on  a  tort  and 
its  amount  was  undetermined  at  the  time  of  the  transfer,  he  is  in  a 
position,  after  having  obtained  judgment  for  the  damages  resulting 
f roni.  the  tort,  to  attack  the  transfer  and  share  in  the  property  of 
the  corporation.  {Kain  v.  Larkin^  4  App.  Div.  209,  210,  and  cases 
there  cited ;  Olney  et  al.  v.  The  Conanicut  Land  Co,^  16  R.  I.  597.) 

In  the  last  case  cited  A.  brought  an  action  against  the  corporation 
for  injuries  resulting  from  the  negligence  of  the  corporation.  Pend- 
ing the  action,  the  corporation,  then  insolvent,  mortgaged  its  prop- 
erty to  its  directors  for  moneys  advanced.  A.,  after  having  recov- 
ered judgment,  levied  on  the  corporate  property  and  filed  a  bill  in 
equity  to  set  aside  the  mortgage.  Held,  that  A.  was  entitled  to  have 
the  mortgage  declared  void  as  against  him.  Speaking  of  the  com- 
pany's liability  for  tort  the  court  says :  "  We  fail  to  see  that  it  was 
any  less  the  duty  of  the  directors  to  protect  these  liabilities  of  the 
company  than  those  arising  upon  contracts." 

In  MarBtaller  v.  Mills  (143  N.  Y.  398)  it  was  held  that  a  cause 
of  action  against  a  domestic  business  corporation  created  by  its  neg- 
ligence could  be  maintained  against  the  trustees  holding  corporate 
property  for  the  purpose  of  distribution,  and  that  the  word 
''creditors"  includes  all  those  to  whom  the  corporation  was  under 
any  enforcible  obligation  at  the  time  of  its  dissolution  as  well  ae 
those  to  whom  it  was  indebted. 

It  follows,  therefore,  that  assuming  that  the  statute  cited  is  to  be 
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construed  only  as  applying  to  creditors  of  the  corporation,  the 
plaintiff  comes  within  that  description. 

The  learned  counsel  for  the  appellants  cite  Esftnond  v.  BuUard 
(16  Hun,  65) ;  Crouch  v.  Gridley  (6  Hill,  250),  and  Campbdl  v.  Per- 
kins  (8  N.  Y.  438)  and  kindred  cases  as  sustaining  their  conten- 
tion. These  cases  arose  under  bankruptcy  acts  or  other  statutes 
which  expressly  relate  to  the  proving  or  payment  of  debts.  And 
the  courts  held  that  a  claim  in  tort  was  not,  strictly  speaking,  a  debt 
within  the  purview  of  those  statutes.  The  Esmond  case  was 
affirmed  in  the  Court  of  Appeals  {sibb  nom.  Losee  v.  BuUard^  79  N. 
Y.  404),  but  upon  other  grounds,  that  court  declining  to  decide  this 
question. 

The  assets  of  a  corporation  are  a  trust  fund  for  the  payment  of  its 
debts  and  obligations  upon  which  its  creditors  have  an  equitable  lien 
both  as  against  the  stockholders  and  all  transferees  except  those  pur- 
chasing in  good  faith  and  for  value.    {Cole  v.  M.  L  Co.^  133  N.  Y.  164.) 

This  case  answers  the  contention  of  the  banks  and  of  Mr.  StuU 
that  they  should  be  permitted  to  hold  the  funds  received  by  them 
because  their  claims  were  founded  upon  contracts  entered  into 
before  the  transfers  or  n^ortgages  were  executed  and  were  just  and 
equitable.  They  were  not  mortgagees  in  good  faith  ;  that  is,  they 
knew  that  the  corporation  was  insolvent  and  that  it  was  making  the 
transfer  of  its  property  to  them  in  contemplation  of  its  insolvency. 
{Salt  V.  Ensign^  79  Hun,  107 ;  Jeferson  County  National  Bamk  v. 
Tomnley,  92  id.  172  ;  CoU  v.  M.  L  Co.^  supra) 

But  it  is  said  that  the  statute  does  not  apply  unless  the  transfer  is 
fraudulent  as  to  creditors,  which  the  referee  has  not  found  and  the 
proofs  do  not  disclose ;  that  the  creditors  were  simply  seeking  to 
recover  just  debts  which  they  were  entitled  to  do  as  vigilant  credit- 
ors. This  contention  is  answered  in  Kingsley  v.  First  National 
Bank  of  Bath  (31  Hun,  335),  where  Judge  Barker  says :  "  The 
statute  declares  the  assignment  or  transfer  void  in  case  the  same  is 
made  in  contemplation  of  insolvency.  The  question  to  be  deter- 
mined is  not  one  of  fraud,  or  of  an  intent  on  the  part  of  the  creditor 
to  obtain  a  preference  in  the  payment  of  his  debt ;  but  the  simple 
inquiry  is  was  there  actual  or  contemplative  insolvency  and  a  trans- 
fer of  property  for  the  benefit  of  creditors.  If  both  these  facts  are 
established  then  the  transaction  is  void."    (Citing  many  cases.) 
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And  Judge  Finch  says  in  Cole  v.  M.  1.  Go.  {aupra^  at  p.  168) : 
"  The  transfer  was  illegal  also  because  made  in  contemplation  of 
insolvency.  Those  who  accomplished  it  knew  that  its  necessary  and 
inevitable  effect  would  be  to  make  the  corporation  unable  to  pay 
its  debts  and  must  be  held  to  have  intended  that  consequence  of 
their  acts.  I  do  not  agree  to  that  reading  of  the  statute  which 
limits  its  prohibition  to  cases  in  which  payment  of  some  note  or  obli- 
gation has  been  previously  refused.  An  interpretation  so  narrow 
would  seriously  maim  and  distort  the  obvious  purpose  of  the  statute 
and  make  a  transfer  in  contemplation  of  insolvency  good  the  day 
before  a  note  matured  and  bad  the  day  after." 

It  is  further  claimed  that  the  statute  itself  does  not  apply ;  that  it 
only  relates  to  a  transfer  made  by  an  officer,  director  or  stockholder 
of  the  corporation  and  not  the  corporation  itself.  This  view  is  too 
narrow  (as  Judge  Finch  said  in  construing  another  part  of  this  same 
section)  and  is  not  warranted  by  the  purposes  of  the  statute  or  the 
evils  it  sought  to  remedy.  A  transfer  of  corporate  property  is 
never  made  strictly  by  that  intangible  thing,  the  corporation,  but 
must  of  necessity  be  made  by  its  officers  and  its  agents,  executed 
under  the  forms  of  law  as  was  done  in  this  case.  {Troy  Waste 
Manufacturing  Co,  v.  Harrison^  73  Hun,  628 ;  llan^ia  v.  Thxyinp- 
son,  15  Barb.  64.) 

An  exhaustive  and  learned  opinion  by  the  referee  reviewing  the 
facts  and  the  law  in  this  case  has  afforded  us  great  assistance  in 
reaching  our  conclusion,  and  we  concur  in  that  opinion. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

The  following  is  the  opinion  of  the  referee : 

Elbridge  L.  Adams,  Referee  : 

This  action  was  brought  to  have  certain  mortgages  given  by  the 
Genesee  Iron  and  Brass  Works  to  the  other  defendants,  upon  its 
real  and  personal  property,  declared  void  as  against  the  plaintiff  on 
three  grounds :  (1)  That  they  were  made  and  accepted  by  each  of 
the  mortgagees  with  the  purpose  and  intent  of  hindering,  delaying 
and  defrauding  the  creditors  of  the  Genesee  Iron  and  Brass  Works ; 
(2)  that  at  the  time  of  the  execution  of  said  mortgages,  the  Genesee 
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Iron  and  Brass  Works  was  insolvent  and  unable  to  pay  its  debts,  and 
that  said  mortgagees  were  given  in  contemplation  of  its  insolvency ; 
and  (3)  so  far  as  the  mortgages  to  the  two  banks  are  concerned,  that 
they  were  given  in  part  for  fictitious  debts. 

So  far  as  the  plaintiflPs  action  is  based  on  the  first  and  third  of 
these  gronnds,  it  cannot  be  maintained  for  want  of  proof.  As  bear- 
ing on  the  other  ground  upon  which  it  is  claimed  that  plaintiff  may- 
recover,  viz.,  that  the  transfers  in  question  were  made  in  contempla-^ 
tion  of  insolvency  with  intent  to  give  preferences,  the  following  facta 
are  pertinent : 

The  Genesee  Iron  and  Brass  Works  was  incorporated  September 
28,  1888,  to  carry  on  the  business  of  manufacturing  and  selling 
earthenware  closets.  Its  capital  stock  was  $50,000,  and  was  all 
issued  to  Patrick  J.  Madden  for  patents.  It  would  seem  from  the 
evidence,  which  is  not  very  clear  on  this  point,  that  Mr.  Madden 
afterwards  conveyed  to  the  company  the  real  estate  on  West  avenue, 
where  the  company  did  its  business,  as  a  further  consideration  for 
the  stock  issued  to  him.  The  patents  were  carried  on  the  books  of 
the  corporation  at  $25,100,  and  the  real  estate  at  $18,000.  The  real 
estate  was  mortgaged  when  the  company  acquired  it  for  $9,000, 
which  was  its  full  value.  It  does  not  appear  what  the  patents  were 
worth,  if  indeed  they  were  worth  anything.  The  chattel  mortgages 
did  not  specifically  name  them,  but  it  seems  to  have  been  understood 
by  the  three  gentlemen  who  purchased  the  personal  property  sold 
on  the  foreclosure  of  the  mortgage  to  the  Flour  City  Bank,  that  the 
patents  were  included  in  the  property  purchased  at  the  time,  and  for 
which  they  paid  $3,900.  The  mortgagee's  agent  who  conducted  the 
sale,  swears  positively  that  he  did  not  sell,  or  pretend  to  sell,  the 
patents  under  the  mortgage,  but  that,  on  the  contrary,  he  stated  that 
those  rights  must  be  aquired  directly  from  the  company.  It  does 
not  seem  to  me  to  be  of  much  importance  how  the  title  to  the  patents 
was  acquired.  What  is  important  is  that  the  purchasers  at  the  sale 
did  acquire  it,  and  that  their  bid  of  $3,900  was  made  upon  the 
assumption  that  they  were  to  acquire  it.  Mr.  Sullivan,  one  of  the 
purchasers,  testified  that  most  of  the  property  they  bought  was  for 
njse  in  connection  with  the  manufacture  of  the  closets,  to  which  the 
patents  related,  and  would  not  be  available  for  any  other  closets. 
App.  Div.— Vol.  XXXVII.        27 
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The  inference  is  that  witliout  the  patents  this  property  would  have 
been  of  very  little  value.  The  value  of  the  patents  must,  therefore, 
be  considered  as  less  than  $3,900. 

It  would  seem  that  this  corporation  began  business  on  a  fictitious 
capital.  As  might  be  expected  from  such  a  beginning,  the  company 
did  not  prosper.  No  dividends  were  ever  declared  on  its  capital 
stock.  The  total  expenses  of  the  company  for  the  first  eight  months 
<d  the  year  1891  were  $6,362.93,  and  during  the  same  period  it 
purchased  merchandise  to  the  amount  of  $3,613,05,  while  the  total 
sales  for  the  same  time  were  only  $8,641.40.  On  the  24th  of  March, 
1892,  the  balance  sheet  showed  the  company  to  be  in  this  condition  : 

Assets. 

(Not  including  property  mortgaged,  nor  patents.) 

Open  accounts  due $1,359  37 

(Of  this  amount  $798  had  been  carried  on  the  books 
for  some  time.) 

Cash  in  Flour  City  Bank 91 

Cash  in  Commercial  Bank 9  62 

Cash  in  liand 2  74 

Due  from  D.  H.  Sullivan 15  57 

Total $1,388  21 

LlABILITES. 

(Not  including  Munson  judgment.) 

Accounts  payable $4,399  26 

Accommodation  paper 10,254  15 

Other  debts 608  68 

Due  P.  J.  Madden 91  90 

$15,353  99 

On  the  24th  of  March,  1892,  the  plaintiff  recovered  a  verdict 
against  the  Genesee  Iron  and  Brass  Works  in  an  action  for  damages 
for  personal  injuries,  tried  at  the  Monroe  Circuit.  The  case  had  gone 
on  the  day  calendar  on  the  eighteenth  of  March ;  the  trial  commenced 
on  the  twenty-second  or  twenty-third  day  of  March,  and  on  the 
morning  of  the  twenty-fourth,  at  the  opening  of  court,  the  jury 
brought  in  a  sealed  verdict  for  $3,000,  on  which  judgment  for 
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$3,309.62  damages  and  costs,  was  docketed  the  same  day  eleven-ten 
o'clock  A.  M. 

On  the  same  morning,  between  nine-twenty  a.  m.  and  nine-thirty 
A.  M.,  there  were  recorded  in  the  Monroe  county  clerk's  oflSce  mort- 
gages on  the  corporation's  West  avenue  real  estate  to  Sullivan, 
Morris  &  Jerome  for  $600,  to  Joseph  A.  StuU  for  $200,  to  the  Com- 
mercial Bank  for  $5,000,  and  to  the  Flour  City  Bank  for  $8,000, 
and  at  the  same  time  there  were  filed  chattel  mortgages  covering  all 
the  -company's  personal  property  to  the  same  parties,  with  the 
exception  of  StuU,  and  for  the  same  amounts. 

These  mortgages  were  all  dated  March  19,  1892,  were  executed 
by  Patrick  J.  Madden  as  president,  and  were  duly  acknowledged  by 
him  the  same  day,  before  the  same  commissioner  of  deeds.  They 
were  authorized  by  a  meeting  of  the  board  of  directors,  held  March 
seventeenth,  and  were  prepared  and  executed  in  the  office  of  the 
company's  attorneys,  Sullivan,  Morris  &  Jerome.  Mr.  Sullivan,  of 
that  firm,  said  at  the  meeting  of  directors  that  he  wanted  a  mort- 
gage to  secure  his  attorney's  fees  in  case  the  Munson  case  went 
against  him.  The  meeting  was  not  called  in  the  regular  way,  and 
only  three  of  the  five  directors  attended  it.  At  least  one  of  the 
other  two  directors  had  no  notice  or  knowledge  of  the  meeting. 

An  execution  issued  upon  the  plaintiff's  judgment  March  25, 1892, 
at  two-fifty-five  o'clock  p.  m.  was  returned  unsatisfied  March  29, 1892. 

The  sale  under  the  chattel  mortgage  given  to  the  Flour  City 
National  Bank  was  held  on  April  2, 1892.  By  arrangements  between 
themselves,  all  the  defendants  shared  in  the  proceeds  of  this  sale  j^ro 
rata. 

A  receiver  of  the  corporation  was  appointed  on  April  14,  1892, 
in  an  action  brought  by  a  creditor.  The  only  money  or  property 
that  ever  came  into  his  hands  was  a  balance  of  ninety-one  cents  on 
<]eposit  in  the  Flour  City  Bank  to  the  credit  of  the  company. 

The  corporate  real  estate  was  sold  upon  foreclosure  of  the  first 
mortgage  and  no  surplus  was  realized. 

Upon  this  state  of  facts,  it  is  claimed  by  the  plaintiff  that  the 
mortgages  to  the  various  defendants  were  made  by  the  corporation 
in  contemplation  of  its  insolvency,  and  so  are  void. 

There  can  be  very  little  if  any  doubt  that  the  Genesee  Iron  and 
Brass  Works  was  practically  insolvent  in  March,  1892.     Its  assets 
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were  only  one-third  of  its  liabilities,  not  including  in  the  latter  its 
capital  stock.  It  had  been  doing  business  at  a  loss  for  some  time. 
So  far  as  the  proof  shows,  it  had  not  refused  to  pay  any  of  its  obliga- 
tions when  due,  up  to  March  twenty-fourth.  By  dint  of  renewals  it 
had  succeeded  in  keeping  its  paper  good.  But  the  time  was  com- 
ing when  the  company  could  not  meet  its  obligations  in  the  ordinary 
course  of  business  when  due.  And  in  addition  to  its  fixed  obliga- 
tions, there  was  the  contingent  liability  of  an  unfavorable  verdict  in 
the  Munson  case  hanging  over  the  company's  treasury.  This  con- 
tingency evidently  assumed  the  proportion  of  an  expectation,  for  on 
the  nineteenth  of  March,  when  that  case  was  on  the  day  calendar  of 
the  Circuit  Court,  a  meeting  of  the  directors  was  hastily  summoned 
by  the  company's  attorneys,  and  preparations  were  made  to  protect 
the  attorneys  and  the  banks  against  the  anticipated  disaster.  The 
mortgages  were  prepared  and  executed,  and  left  with  the  attorneys 
on  the  nineteenth.  On  the  twenty-fourth,  the  day  they  were  filed, 
the  mortgages  to  both  banks  were  handed  to  the  attorney  for  the 
Flour  City  Bank,  who  naturally  wondered  that  the  mortgages  run- 
ning to  the  Commercial  Bank  should  be  delivered  to  him,  and 
inquired  the  reason  for  it.  He  was  told  that  the  directors  had  given 
instructions  that  the  mortgages  were  to  be  delivered  together  and 
were  to  stand  together,  and  if  he  took  one  he  would  have  to  take 
both.  Thereupon  he  took  them  both  and  filed  them  at  the  same 
time,  nine-thirty  a.  m.  The  mortgages  to  the  attorneys  had  been 
filed  ten  minutes  before.  Immediately  upon  filing  the  mortgages^ 
and  apparently  without  waiting  to  hear  the  verdict  in  the  Munson 
case,  the  attorney  for  the  Flour  City  Bank  went  to  the  works  of  the 
corporation,  took  possession  of  the  property  under  the  chattel  mort- 
gages, put  a  man  in  charge  and  advertised  a  sale  for  the  second  of 
April.  Reading  motives  in  the  light  of  events,  it  would  seem  to  be 
plain  that,  irrespective  of  the  outcome  of  the  Munson  case,  the 
directors  of  the  Genesee  Iron  and  Brass  Works  had  decided  they 
could  not  go  on  with  the  business,  when  they  authorized  the  mort- 
gages. The  natural  effect  of  filing  mortgages  covering  all  of  the 
corporate  property,  real  and  personal,  to  four  several  creditors  would 
be  to  discredit  the  corporation,  and  invite  suit  by  the  unsecured 
creditors. 

However  this  may  be,  I  think  it  may  fairly  be  said,  in  view  of  all 
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the  circnrastances,  the  hurried  meeting  of  the  directors  a  few  days 
before  the  case  was  to  be  tried,  the  remark  of  the  company's  attor- 
ney to  the  effect  that  he  wanted  to  be  secured  against  an  adverse 
verdict,  the  holding  of  the  mortgages  for  five  days  after  they  were 
executed,  and  the  filing  of  them  a  few  minutes  before  the  jury 
rendered  a  sealed  verdict,  that  the  transfers  were  made  in  contem- 
plation of  the  insolvency  which  would  inevitably  follow  the  entry  of 
a  judgment  in  the  Munson  case,  and  with  the  purpose  of  preferring 
other  creditors  above  this  plaintiff. 

Having  arrived  at  this  conclusion,  we  have  next  to  consider  the 
question  whether  these  mortgages  were  within  the  inhibition  of  any 
statute  which  was  in  effect  at  the  time  they  were  made,  for  they 
were  undoubtedly  good  at  common  law. 

Prior  to  1890  the  statutory  restriction  upon  transfers  by  corpo- 
rations was  as  follows :  "  Whenever  any  incorporated  company  shall 
have  refused  the  payment  of  any  of  its  notes,  etc.,  *  *  *  it 
shall  not  be  lawful  to  make  any  transfer  or  assignment  in  contem- 
plation of  the  insolvency  of  such  company  to  any  person  or  persons 
whatever."  (Laws  1825,  p.  450,  chap.  325,  VI  ;  1  Birdseye  Rev. 
Stat.  679,  §  33.) 

This  statute  was  repealed  in  1882  (Chap.  402,  §  1,  snbd.  39),  but 
again  re-enacted  in  1884  (Chap.  434)  by  the  repeal  of  the  Repealing 
Act.  It  was  again  repealed  in  1890  by  the  Stock  Corporation 
Law  (Chap.  564,  Laws  of  1890),  section  48  of  which  is  as  follows : 
**  No  corporation  which  shall  have  refused  to  pay  any  of  its  notes  or 
other  obligations  when  due,  in  lawful  money  of  the  United  States, 
nor  any  of  its  ofllcers  or  directore,  shall  assign  any  of  its  property  to 
any  of  its  ofiicers,  directors  or  stockholders,  directly  or  indirectly, 
for  the  payment  of  any  debt ;  and  no  officer,  director  or  stockholder 
thereof  shall  make  any  transfer  or  assignment  of  its  property,  or  of 
any  stock  therein,  to  any  person  in  contemplation  of  its  insolvency  ; 
and  every  such  transfer  or  assignment  to  such  officer,  director  or 
other  person,  or  in  trust  for  them  or  for  their  benefit,  shall  be  void." 

This  again  was  amended  on  May  18,  1892  (Chap.  688,  Laws  of 
1892,  §  48),  so  as  to  read :  "  No  conveyance,  assignment  or  transfer 
of  any  property  of  any  such  corporation  by  it  or  by  any  officer, 
director  or  stockholder  thereof,  nor  any  payment  made,  judgment 
suffered,  lien  created  or  security  given  by  it  or  by  any  officer,  director 
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or  stockholder,  when  the  corporation  is  insolvent,  or  its  insolvency 
is  imminent,  with  the  intent  of  giving  a  preference  to  any  particu- 
lar creditor  over  other  creditors  of  the  corporation,  shall  be  valid."^ 
The  statute  which  was  in  force  at  the  time  the  transfers  in  ques- 
tion were  made  was  the  one  enacted  in  1890,  and  not  repealed  until 
May  18, 1892.  It  is  claimed  by  the  defendants  that  the  statute  does, 
not  aflEect  the  transfers  for  two  reasons :  Firsts  because  it  does  not 
prohibit  transfers  by  the  corporation  itself,  bnt  only  those  made  by  an 
officer,  director  or  stockholder ;  and,  second^  because  the  Genesee  Iron 
and  Brass  Works  had  not  "  refused  to  pay  any  of  its  notes  or  other 
obligations  when  due,  in  lawful  money  of  the  United  States,"  prior 
to  the  execution  of  the  mortgages.  In  support  of  their  construction 
of  the  statute,  the  learned  counsel  for  the  defendant  banks  contend 
that  when  an  original  statute,  which  in  distinct  terms  forbade  cer- 
tain acts  on  the  part  of  the  corporation,  and  also  on  the  part  of  itft 
officers,  is  changed  by  omitting  the  prohibition  against  the  acts  of 
the  corporation,  leaving  the  prohibition  against  the  acts  of  the  offi- 
cers in  full  force,  and  then  is  again  amended  so  that  once  more  the 
corporation,  as  well  as  its  officers,  is  forbidden  to  do  certain  things^ 
it  cannot  be  said  that  the  legislative  intent  has  remained  precisely 
the  same.  This  would  be  a  technical  construction  of  a  statute  which, 
being  remedial  in  its  purpose,  should  be  liberally  construed  with  a 
view  to  effectuating  the  intention  of  the  Legislature,  which  was  to 
secure  equality  among  the  creditors  of  insolvent  incorporations. 
{Throop  V.  //.  Z.  Co.,  125  N.  Y.  530, 533.)  The  statute  of  1890  is  sub- 
stantially the  same  as  the  one  for  which  it  was  substituted.  {French 
V.  Andrews,  81  Hun,  274 ;  affd,,  145  N.  Y.  441.)  The  language 
of  the  statute  is  not  so  precise  as  it  might  be,  but  it  can  mean  only 
one  thing,  viz.,  that  a  transfer  of  the  property  of  a  corporation, 
made  in  contemplation  of  its  insolvency,  is  void.  This  construction 
of  the  statute  has  quite  recently  been  adopted  by  the  General  Term 
in  the  second  department.  {Troy  Waste  Mfg,  Co.  v.  Harrison.,  73 
Hun,  528.)  Counsel  for  defendants  concede  that  this  is  an  apparent 
authority  against  them,  bnt  they  contend  that  it  is  not  in  harmony 
with  the  decisions  of  the  Court  of  Appeals  in  several  cases  wherein 
a  distinction  between  the  acts  of  officers  and  the  acts  of  the  corpora- 
tion is  indicated.  They  cite  -  Throop  v.  //.  Z.  Co.  (125  N.  Y.  530, 
534) ;  Phillips  v.  Campbell  (43  id.  271) ;  Sheldon  Ilat  Blocking  Co. 


Digitized  by 


Googk 


MUNSON  V.  GENESEE  IRON  &  BRASS  WORKS.    215 

App.  Div.]  Fourth  Department,  January  Term,  1899. 

V.  EicJeemeyerH.  B.  M.  Go.  (90  id.  607) ;  Paulding  v.  Chrome  Steel 
Co.  (94  id.  334). 

I  have  examined  these  cases  and  they  do  not  appear  to  me  to  con- 
flict with  the  case  in  73  Hun. 

The  contention  that  the  word  "thereof"  in  the  statute  of  1890 
relates  to  a  corporation  which  has  "  refused  to  pay  any  of  its  notes 
or  other  obhgations  when  due  in  lawful  money  of  the  United 
States,"  would  seem  to  be  disposed  of  adversely  to  defendants  by 
Cole  V.  M.  L  Co.  et  al.  (133  N.  Y.  164).  That  case  arose  under 
the  Revised  Statutes,  but  the  language  is  quite  similar.  It  might  be 
claimed  with  just  as  much  force  that  the  words  "  such  company  "  in 
the  old  statute  refer  to  a  company  which  "  shall  have  refused  the 
payment  of  any  of  its  debts." 

The  learned  counsel  for  defendant  banks,  while  not  conceding 
the  insolvency,  present  or  imminent,  of  the  Genesee  Iron  and  Brass 
Works,  contend  with  much  earnestness  and  equal  ingenuity,  that 
even  if  the  company  was  insolvent,  or  contemplating  insolvency  at 
the  time  these  mortgages  were  given,  there  is  no  proof  that  the 
mortgages  were  given  in  contemplation  of  that  insolvency,  but  that, 
on  the  contrary,  the  evidence  requires  the  finding  that  they  were 
demanded  by  the  banks  and  given  by  the  corporation  in  the  ordi- 
nary course  of  business,  and  so  are  within  the  principle  of  Paulding 
V.  Chrome  Steel  Co.  (94  N.  Y.  339)  and  kindred  cases.  The  evi- 
dence which  it  is  claimed  supports  this  contention  is  the  testimony 
of  Mr.  Hathaway,  the  president  at  that  time  of  the  Flour  City  Bank, 
and  of  Mr.  Pond,  who  was  then  cashier  of  the  Commercial  Bank. 

Mr.  Hathaway  testified  that  on  the  15th  or  16th  of  March,  1892, 
Mr.  Madden,  president  of  the  iron  and  brass  works,  came  in  and 
stated  that  they  needed  more  money  badly,  and  would  secure  the 
bank  by  a  mortgage  on  their  real  estate  on  West  avenue,  and  also, 
if  required,  on  their  personal  property.  The  amount  Madden  men- 
tioned was  a  few  hundred  dollars.  Hathaway  told  him  they  could 
have  the  money  upon  giving  that  security,  and  the  following  day 
Madden  brought  in  two  notes  which  Hathaway  marked  for  discount 
to  the  credit  of  the  company.  These  notes  were  dated  March  17, 
1892,  and  were  made,  one  by  Mary  Egan,  for  $350  and  interest,  and 
the  other  by  W.  A.  Granger,  for  $422.63  and  interest,  payable  in 
three  months  to  the  order  of  the  Genesee  Iron  and  Brass  Works. 
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On  or  about  March  twenty-first,  Madden  brought  in  two  more  notes, 
dated  that  day,  one  made  by  Peter  F.  Keefe,  for  $300,  and  the 
other  by  Patrick  J.  Madden,  the  company's  president,  for  $200,  pay- 
able in  three  months  with  interest.  Before  discounting  them,  Mr. 
Hathaway  inquired  of  the  bank's  attorney  whether  the  mortgages 
had  been  delivered  and  tiled,  and  upon  being  assured  that  they  were 
made  and  ready  for  delivery  and  would  be  filed,  he  marked  the 
notes  for  discount  and  the  proceeds  were  placed  to  the  company's 
credit.  Upon  cross-examination  Mr.  Hathaway  stated  that  these 
four  notes  were  all  new  paper,  and  were  marked  for  new  discount. 
In  this  he  seems  to  have  been  mistaken,  for  the  books  of  the  bank, 
which  were  afterwards  introduced,  show  quite  unmistakably  that  all 
but  the  Madden  note  were  renewals  of  notes  of  the  same  makers 
which  had  been  in  the  bank  for  some  time.  Mr.  Hathaway  admit- 
ted that  he  did  not  consider  the  account  of  the  Genesee  Iron  and 
£rass  Works  a  profitable  one  at  that  time ;  that  he  knew  of  the 
Munson  suit  which  was  pending,  and  that  he  knew  the  giving  and 
recording  of  the  chattel  mortgage  would  tend  to  discredit  the 
company. 

Mr.  Pond,  of  the  Commercial  Bank,  testified  in  substance  that 
Mr.  Madden  came  to  his  bank  and  wanted  a  little  additional  loan, 
and  it  was  agreed  that  his  company  should  give  a  chattel  mortgage 
which  should  cover  its  indebtedness  to  both  banks.  It  is  conceded 
that  no  additional  loan  was  made  to  the  company  by  the  Commercial 
Bank  after  this  arrangement.  This  testimony  is  corroborated  so  far 
as  the  transactions  were  within  his  knowledge,  by  the  attorney  for 
the  Flour  City  Bank,  and  it  must  be  considered  as  proved  that  an 
arrangement  was  made  between  the  two  banks  and  the  company  by 
which  the  latter  agreed  to  give  mortgages  on  all  its  property,  real 
and  personal,  to  secure  its  indebtedness  to  the  former,  and  in  con- 
sideration of  which  the  Flour  City  Bank  discounted  a  new  note  for 
$200.  This,  however,  it  seems  to  me,  is  far  from  saying  that  the 
transaction  was  an  ordinary  business  transaction,  without  any  thought 
in  the  mind  of  either  party  of  the  company's  impending  disaster. 
It  may  very  well  be  that  the  officers  of  the  two  banks  were  not 
aware  of  the  company's  bankrupt  condition  nor  of  the  disastrous 
effects  of  an  unfavorable  verdict  in  the  Munson  csise.  The  statute, 
however,  does  not  make  the  question  depend  upon  the  knowledge 
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or  intent  of  the  creditor,  but  "  upon  what  was  passing  in  the  minds 
of  the  officers  of  the  company  when  the  mortgage  was  executed." 
{Paulding  v.  Chrome  Steel  Co.,  94  N.  Y.  341.)  It  will  hardly  be 
claimed  that  Mr.  Madden,  when  he  made  the  arrangement  by  which 
these  securities  were  given,  and  an  additional  loan  of  $200  obtained, 
was  ignorant  of  the  embarrassed  condition  of  his  company,  nor  that 
he  failed  to  appreciate  that  certain  disaster  would  follow  upon  the 
heels  of  a  verdict  for  any  considerable  amount  in  the  Munson  case. 
If  Mr.  Madden  and  the  other  officers  of  the  corporation,  notwith- 
standing the  pressure  of  great  embari-assments,  had  entertained  an 
honest  expectation,  in  the  exercise  of  a  reasonable  intelligence,  of 
going  on  with  the  business  and  paying  the  debts,  and  to  that  end 
had  borrowed  of  the  defendant  banks  the  necessary  money,  upon 
the  security  of  the  mortgages,  their  acts  could  not  be  brought  within 
the  operation  of  the  statute.  Even  if  the  securities  had  been  cre- 
ated for  the  purpose  of  raising  money  in  order  to  distribute  it  by 
preferervt/ial  payments  among  the  creditors,  it  would  be  the  pay- 
ments and  not  the  securities  on  which  the  money  was  raised  which 
tlie  statute  would  avoid.  {Curtis  v.  Leavitt,  15  N.  Y.  113.)  There 
is  here,  however,  no  such  situation.  At  most,  only  $200  was 
advanced  upon  the  mortgages,  which,  on  tlieir  face,  purport  to  be 
securities  for  an  indebtedness'^  Awe  and  to  become  due,"  and  not  for 
future  advances.  None  of  the  authorities  to  which  I  have  been 
referred  has  gone  the  length  of  holding  that  a  mortgage  given 
mainly  as  security  for  a  pre-existing  indebtedness  will  be  made  valid 
because  a  small  part  of  the  consideration  was  a  new  loan.  Were  it 
not  for  the  maxim  "  void  in  part,  void  in  toto^'^  it  might  be  pos- 
sible to  hold  that  the  mortgage  to  the  Flour  City  Bank  was  valid  to 
the  extent  of  the  money  actually  advanced  upon  it. 

It  is  also  urged  by  the  defendants  that  the  facts  of  this  case  bring 
it  within  the  rule  which  was  thus  stated  by  Judge  Danforth  in 
Paulding  v.  Chrome  Steel  Co.  (stipra) :  "  If  they  (the  officers  of  the 
corporation)  acted  in  pursuance  of  a  previous  contract,  by  which  the 
company  was  bound,  either  in  law  or  equity,  or  otherwise,  under 
such  circumstances  that  it  could  not  have  a  choice,  the  condition  of 
insolvency  became  of  no  moment,  for  it  was  not  in  contemplation, 
or  in  their  minds.  The  intention  in  such  a  case  must  be  referred  to 
App.  Div.—  Yol.  XXXYII.        28 
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an  actual  obligation  which  the  debtor  was  bound  to  fulfill."  That 
language  was  used  with  reference  to  a  chattel  mortgage  which  was 
given  wholly  for  money  advanced,  and  some  five  years  after  the  loan 
was  made,  in  fulfillment  of  an  agreement  made  at  the  time,  to  give 
such  security.  I  do  not  understand  that  this  doctrine  has  any  appli- 
cation to  a  case  where  the  agreement  to  give  security  is  made  after 
the  corporation  has  become  insolvent,  or  wlien  it  is  expected  it  will 
shortly  become  so. 

There  remains  one  other  question  to  be  considered  :  Is  the  plain- 
tiff a  creditor  who  can  maintain  this  action  ?  The  learned  counsel 
for  the  Flour  City  Bank  maintains  that  she  is  not,  and  quotes  from 
the  opinion  in  Esmond  v.  BuUa7*d{16  Hun,  65),  which  was  an  action 
against  trustees  of  a  corporation  in  default  of  an  annual  report,  as 
follows :  "  The  whole  object  of  the  statute  (Laws  1848,  ch.  40,  sec. 
» 12)  is  to  protect  persons  voluntarily  dealing  with  the  corporation  and 
trusting  its  credit,  not  to  protect  those  injured  by  mere  tort."  The 
statute  referred  to  provided  that  the  trustees  of  a  corporation,  in 
certain  cases,  "  shall  be  liable  jointly  and  severally  for  all  the-debts 
of  the  company  then  existing  and  for  all  that  shall  be  contracted," 
etc. ;  and  it  was  held  that  a  liability  for  a  tort  is  not  a  debt  under  a 
statute  which  is  to  be  construed  strictly ;  it  is  not  contracted,  for  it 
does  not  grow  out  of  contract.  The  object  of  that  statute,  and  of 
all  statutes  which  impose  a  liability  upon  directors  for  the  payment 
of  claims  of  creditors,  is  said  to  be  partly  to  induce  the  directors  to  da 
their  prescribed  duties  and  partly  to  secure  the  company's  creditors 
from  losses  caused  by  the  acts  of  those  who  have  control  over  the 
company's  fortunes.     (Morawetz  Priv.  Corp.  §  908.) 

The  object  of  the  statute  prohibiting  preferences  by  insolvent 
corporations  is,  as  we  have  seen,  to  secure  an  equal  distribution 
of  the  assets  among  all  the  creditors.  Creditors  of  such  corpora- 
tions are  not  discouraged  by  the  courts  from  obtaining  such  prefer- 
ences as  they  may  by  diligence ;  the  officers  of  the  corporation  may 
not,  however,  actively  aid  a  creditor  to  secure  payment  before  the 
others.  The  law  declares  all  transfers  made  with  that  purpose 
utterly  void  —  not  void  as  against  contract  creditors  only,  but,  I  take 
it,  as  against  any  person  who  would  be  entitled  to  share  ratably  in  the 
assets  of  the  corporation,  as  they  would  be  distributed  by  a  receiver. 

It  has  been  uniformly  held  that  the  protection  of  the  Statute  of 
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Frauds  extends  to  persons  whose  claims  arise  from  torts.  (Wait 
Fraud.  Con  v.  §  90.)  Judge  Daniels  said,  in  Martin  v.  Walker  (12^ 
Hun,  46,  51) :  "  Conveyances  made  to  defraud  a  party  entitled  to  claim 
satisfaction  for  a  liability  arising  out  of  the  commission  of  a  tort,  can 
have  no  greater  validity  in  law  or  equity  than  they  would  have  if 
made  to  defeat  the  payment  of  an  unquestioned  and  acknowledged 
indebtedness.  All  obligations  are  alike  to  be  protected  against  the 
fraudulent  disposition  of  the  property  of  the  party  liable  to  satisfy 
'  them.  The  intent  which  will  vitiate  them  in  the  one  case,  must  be 
equally  as  fatal  to  them  in  the  other."  The  statute  we  have  been 
considering  was  designed  to  prevent  frauds  on  creditors.  {Troy 
Waste  Mfg.  Co.  v.  Harrison,  73  Hun,  528,  532.)  If  it  be  said 
that  the  person  recovering  judgment  on  a  tort,  after  the  transfer,  is 
a  subsequent  creditor,  and  that,  therefore,  actual  fraud  must  be 
established  to  set  aside  the  conveyance  as  to  him  {Fxiller  v.  Brown, 
76  Hun,  559),  the  answer  will  be  that  this  conveyance  was  made 
with  the  intention  of  preventing  the  plaintiff  from  collecting  her 
anticipated  judgment,  and  so  was  an  actual  fraud  on  her. 

The  question  is  apparently  a  new  one  in  the  courts  of  this  State,  and 
with  no  authority  constraining  me,  I  am  not  inclined  to  hold  that  a 
corporation  may  dispose  of  its  property  so  as  to  defeat  the  claims  of 
those  who  have  been  injured  by  its  tortious  acts,  though  it  may  not 
do  so  as  to  defeat  the  claims  of  its  contract  creditors.  I  prefer 
rather  to  follow  the  Supreme  Court  of  Rhode  Island  which,  in  an 
action  precisely  like  this,  said  :  "  As  trustees  for  creditors,  we  think 
the  directors*  were  as  much  bound  to  care  for  those  who  had  given 
them  notice  of  their  claims  by  suits  in  case  they  should  succeed  in 
obtaining  judgment  as  for  those  whose  claims  had  l)een  already 
ascertained.  Their  action  was  taken  with  full  knowledge  that  these^ 
claims  might  ripen  into  judgments  entitled  to  payment  from  the 
property  of  the  company.  We  fail  to  see  that  it  was  any  less  the 
duty  of  the  directors  to  protect  these  liabilities  of  the  company  than 
those  arising  upon  contracts  which  the  holders  were  not  prosecuting- 
to  judgment."     {Olney  v.  Conanicut  Land  Co.,  5  L.  R.  A.  361.) 

It  follows  that  plaintiff  is  entitled  to  judgment  declaring  the  mort- 
gages void. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Wakd,  J.,  and 
of  the  i-eferee. 
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Eva  E.  Smith,  Respondent,  v.   William  M.  Irish  and  Others, 

Appellants. 

Board  of  health  of  the  city  of  Okan  —  its  authority  to  cause  t?ie  rematal  of  part  of 
a  building  rendered  dangerous  by  a  fire  —  burden  of  proof  that  tJie  building  was  a 
nuisance. 

The  board  of  health  of  the  city  of  Olean  has  ample  power  and  authority  to 
remove  or  cause  to  be  removed  the  third  story  of  a  building  in  that  city,  which, 
by  reason  of  a  fire,  has  become  a  nuisance  and  dangerous  to  the  lives  of  per- 
sons who  might  desire  to  travel  upon  the  sidewalk  adjacent  thereto;  and  the  . 
board  of  health  is  not  obliged  to  avoid  such  danger  by  barricading  the  udewalk 
and  thus  preventing  the  traveling  public  from  using  the  same. 

The  burden  is  upon  such  board,  when  its  action  is  called  in  question,  to  show 
that  the  condition  of  the  building  was  dangerous  to  the  public  and  that  it  was 
a  nuisance. 

Appeal  by  the  defendants,  William  M.  Irish  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflBce  of  the  clerk  of  the 'county  of  Cattaraugus  on  the  2l6t  day 
of  February,  1898,  upon  the  verdict  of  a  jury  for  $400,  and  also 
from  an  order  entered  in  said  clerk's  ofBce  on  the  2l6t  day  of  Feb- 
ruary, 1898,  denying  the  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

A.  J.  Iloisthvga  and  C.  S.  Cary,  for  the  appellants. 

J.  H,  Waring^  for  the  respondent. 

McLennan,  J. : 

This  action  is  brought  to  recover  damages  for  injuries  claimed  to 
have  been  done  in  March,  1898,  by  the  direction  of  the  defendants, 
to  a  brick  building  owned  by  the  plaintiff,  situate  at  the  northwest 
corner  of  Laurens  and  Union  streets  in  the  city  of  Olean,  N.  Y. 
The  building  was  erected  about  the  year  1877.  It  was  twenty-one 
feet  facing  on  Union  street  and  ninety-six  feet  on  Laurens  street. 
Union  street  extends  north  and  south,  and  is  the  principal  business 
street  in  the  city.  Laurens  street  runs  west  from  Union  street,  at 
right  angles  to  it,  and  is  also  one  of  the  principal  business  streets. 
The  building  is  a  three-story  brick  structure,  with  a  cellar  or  base- 
ment beneath.     The  frame  was  what  is  known  as  the  balloon  pattern, 
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made  by  setting  studding  two  by  four  inches  upright,  and  about 
eighteen  inches  or  two  feet  apart.  Those  were  fastened  to  joists. 
extending  from  one  side  of  the  building  to  the  other,  upon  which 
floors  for  each  story  were  laid.  Sheeting,  consisting  of  inch  boards,, 
was  nailed  to  the  studding  on  the  entire  outside  of  the  building, 
except  the  openings  left  for  doors  and  windows,  and  upon  the  out- 
side of  such  sheeting  there  was  laid  one  course  of  brick,  about  four 
inches  thick,  which  was  fastened  to  tlie  sheeting  by  nails,  being 
what  is  commonly  called  a  veneered  brick  building.  The  building 
had  upon  it  a  flat  tin  roof,  which  sloped  slightly  from  Union  street 
toward  the  west.  There  was  a  galvanized  iron  cornice  along  the 
entire  street  sides,  which  projected  out  and  over  the  streets. 

On  the  morning  of  the  5th  of  March,  1896.  tlie  building  caught 
fire,  and  concededly  was  injured  to  a  considerable  extent.  Certain 
of  the  studding,  joists  and  rafters  were  burned  off,  and  about  thirty 
feet  of  the  roof  fell  to  the  floor  below.  In  extinguishing  the  fire 
the  fire  department  of  the  city  put  a  large  amount  of  water  on  and 
into  the  building,  and  to  such  an  extent  that  it  was  thorouglily 
soaked.  At  the  time  of  the  tire  the  weather  was  very  cold ;  the 
water  was  frozen,  and  the  building  from  the  roof  to  the  cellar  wa& 
substantially  covered  with  ice.  Immediately  after  the  tire,  by  direc- 
tion of  the  city  authorities,  the  streets  adjacent  to  the  building  were 
barricaded  so  as  to  prevent  people  from  traveling  thereon.  That 
being  the  situation,  the  defendants,  who  constituted  the  board  of 
health  of  the  city  of  Olean,  and  were  acting  as  such,  caused  G. 
Gillingham  and  B.  U.  Taylor,  two  experienced  builders,  to  examine 
the  building  for  the  purpose  of  ascertaining  whether  or  not  its  condi- 
tion was  then  such  as  to  make  it  dangerous  to  life,  because  of  its 
liability  to  fall  upon  the  street.  On  the  6th  day  of  March,  1896, 
the  day  after  the  fire,  those  gentlemen  made  an  examination  of  the 
building,  and  on  that  day  reported  to  the  board  of  health  that 
the  building,  in  their  opinion,  was  unsafe,  and  that  the  third  story 
should  be  removed.  On  the  same  day,  March  sixth,  the  board  of 
health  passed  the  following  resolution : 

^^Hesolved,  that  a  notice  be  served  on  the  owners,  agents  or 
occupants  of  the  Smith  Block,  located  at  the  corner  of  Union  and 
Laurens  streets,  requiring  them  to  cause  the  removal  of  the  entire 
third  story  of  said  block  within  five  days." 
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On  the  7th  of  March,  1896,  such  resolution,  together  with  the 
reports  of  Mr.  Gillingham  and  Mr.  Taylor,  were  served  upon  Mr. 
J.  B.  Smith,  the  husband  of  the  plaintiff,  and  who  was  acting  as  her 
agent  in  the  management  and  control  of  the  building.  The  plain- 
tiff or  her  agent  did  not  remove  the  upper  story  of  the  building,  as 
directed  by  the  defendants,  within  five  days,  and  on  the  13th  day  of 
March,  1896,  the  defendants  entered  into  a  contract  with  one  F. 
William  Goltz,  by  which  said  Goltz  was  to  remove  said  upper  story, 
and  he  immediately  entered  upon  the  work  of  such  removal. 

On  the  following  day,  March  14,  1896,  Mr.  J.  B.  Smith,  the  hus- 
band of  the  plaintiff,  protested  by  a  communication  in  writing 
addressed  to  the  defendants,  against  such  removal,  and  urged  that 
the  building  as  it  then  stood  was  not  dangerous,  and  was  not  liable 
to  fall  to  the  injury  of  the  public.  The  defendants,  however,  per- 
sisted, and  the  entire  upper  story  was  removed  by  Mr.  Goltz  under 
their  direction. 

No  question  is  made  but  that  the  removal  was  done  in  an  entirely 
proper  manner,  the  material  being  piled  upon  the  street,  and  pre- 
served in  as  good  condition  as  could  be  reasonably  done. 

We  think  the  defendants,  constituting  the  board  of  health  of  the 
city  of  Glean,  had  ample  power  and  authority  to  remove  or  cause 
to  be  removed  the  third  story  of  the  building  in  question,  provided 
at  the  time  it  was  a  nuisance  and  dangerous  to  the  lives  of  persons 
who  might  desire,  in  the  ordinary  way,  to  travel  upon  the  sidewalks 
adjacent  thereto ;  and  that  to  avoid  such  danger  the  defendants  were 
not  required  to  barricade  such  sidewalks,  and  thus  prevent  the  travel- 
ing public  from  using  the  same. 

The  defendants,  however,  when  their  action  is  called  in  question 
-as  in  this  case,  must  be  prepared  to  show  that  a  nuisance  in  fact 
existed,  and  tliat  the  condition  of  the  upper  story  of  the  building 
in  question  was  such  that  to  permit  it  to  remain  standing  was 
dangerous  to  the  lives  of  the  public,  who  were  entitled  to  use  the 
streets  and  sidewalks  adjacent  to  such  structure,  and  that  it  was  a 
nuisance. 

The  rule  is  stated  by  Judge  Earl  in  People  ex  rel.  Copcutt  v. 
Board  of  Health  (140  N.  Y.  10),  who,  after  referring  to  a  large 
number  of  authorities,  says : 

"  The  result  of  these  authorities  is  that  whoever  abates  an  alleged 
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nnisance,  and  thus  destroys  or  injures  private  property  or  interferes 
with  private  rights,  whether  he  be  a  public  oflScer  or  private  person, 
unless  he  acts  under  the  judgment  or  order  of  a  court  having  juris- 
diction, does  it  at  his  peril,  and  when  his  act  is  challenged  in  the  regu- 
lar judicial  tribunals  it  must  appear  that  the  thing  abated  was  in  fact 
a  nuisance.  This  rule  has  the  sanction  of  public  policy,  and  is 
founded  upon  fundamental  constitutional  principles." 

The  witnesses  who  speak  as  to  the  condition  of  the  building  after 
the  fire  substantially  agree.  All  say  that  certain  of  the  studding 
which  supported  the  walls  of  the  third  story  were  burned  off; 
that  the  joists  which  formed  the  ceiling  of  the  third  story  and  the 
rafters  were  burned  to  such  an  extent  that  the  roof  fell  in  for  a 
space  of  about  thirty  feet,  on  to  the  floor  below,  and  in  such  position 
that  it  naturally  would  press  the  walls  outward  ;  that  a  heavy  fall  of 
snow  occurring  at  the  time  would  increase  the  pressure  against  the 
walls,  and  that  a  severe  wind  storm  might  or  would  cause  the  walls 
to  fall. 

The  witnesses  called  by  the  defendants  state  in  addition  that  in 
certain  places  the  brick  veneer  was  loose  from  the  sheeting,  and  at 
those  places  projected  into  the  street ;  that  a  part  of  such  veneering 
in  certain  portions  of  the  building  had  fallen  off.  All  agree  that 
the  walls  were  not  plumb,  and  in  places  projected  into  the  street 
from  three  to  four  inches.  The  one  expert  called  by  the  plaintiff, 
Mr.  Brickell,  expressed  the  opinion  that  the  building  as  it  stood  was 
safe,  unless  there  should  be  a  heavy  fall  of  snow;  that  if  that 
occurred  he  did  not  know  whether  the  walls  would  have  fallen  or 
not. 

The  two  experts  called  by  the  defendants  expressed  the  opinion 
that  the  building  was  unsafe  and  was  liable  to  collapse  at  any  time. 
From  the  description  of  the  building  given  by  all  the  witnesses,  it 
would  seem  quite  evident  to  a  person  not  an  expert  that  it  was  liable 
si  any  moment  to  fall,  especially  so  in  case  of  a  heavy  fall  of  snow 
or  a  severe  wind  storm.  Several  of  the  studding  which  supported 
the  wall  of  the  third  story  were  burned  off ;  the  rafters  and  joists 
above  the  floor  of  the  third  stpry  were  burned  to  such  an  extent 
that  they  fell  to  the  floor,  and  were  left  in  such  position  as  that  their 
weight  pressed  outward  against  the  walls ;  that  the  brick  veneer  was 
loosened  in  many  places  from  the  sheeting  and  bulged  outward 
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toward  the  street.  The  building  was  filled  with  water  which  was 
freezing,  and  would  naturally  tend  to  weaken  the  walls,  and  there 
was  nothing,  so  far  as  appears,  to  protect  the  upper  story  of  the 
structure  against  the  action  of  the  elements. 

It  is  impossible  to  determine  positively  what  the  result  would  have 
been  had  the  walls  of  the  building  in  question  remained  standing. 
We  are  only  concerned  in  determining  what  the  preponderance  of 
evidence  indicates  upon  that  question. 

A  careful  examination  of  the  record  leads  us  to  the  conclusion 
that  the  verdict  was  against  the  decided  weight  of  evidence,  and  for 
that  reason  we  think  justice  demands  that  a  new  trial  should  be  had. 
We,  therefore,  conclude  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  a  new  trial  granted.  This  disposition  of  the 
case  renders  it  unnecessary  to  consider  the  further  questions  pre- 
sented by  the  appeal. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


31    224 

ffl*^-         The  People  of  the  State  of  New  York,  Appellant,  v.  Frank  E. 

Klipfel,  Respondent. 

Crime  of  procuring  audit  of  a  false  claim  —  allegations  of  facts  essential  thereto 
which  also  state  another  cHme, 

Ad  indictment  purporting  to  charge  the  defendant,  a  member  of  the  board  of 
supervisors  of  the  county  of  Erie,  with  the  crime,  defined  in  section  166  of  the 
Penal  Code,  of  auditing  and  aUowing  a  false  and  fraudulent  claim  against  that 
county,  alleged  in  substance  that  the  defendant  introduced  and  caused  to  be 
adopted  by  the  board  of  supervisors  a  resolution  directing  that  an  order  be 
drawn  on  the  county  treasurer  in  favor  of  the  defendant  and  certain  other 
county  officials  for  expenses  alleged  to  have  been  incurred  by  them  ;  that  the 
claim  was,  and  was  known  by  the  defendant  to  be,  false  and  fraudulent,  and  that 
he  presented  it  for  audit  to  the  county  auditor,  who  allowed  the  same.  Under 
chapter  178  of  the  Laws  of  1895  it  is  made  the  duty  of  the  county  auditor  of 
Erie  county  to  examine  and  report  upo^  all  claims  against  the  county  before 
the  same  are  audited  or  ordered  paid  by  the  board  of  supervisors,  it  being 
essential  to  a  complete  audit  that  a  claim  should  be  acted  on  both  by  the  county 
auditor  and  by  the  board  of  supervisors. 
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The  indictment  was  demurred  to  upon  the  ground,  among  others,  that,  In  viola- 
tion of  the  provisions  of  sections  278  and  279  of  the  Code  of  Criminal  Procedure, 
more  than  one  crime  was  charged  therein  in  one  count. 

Held,  that  although  the  presentation  of  the  claim  to  the  auditor,  if  it  were  fraudu- 
lent, was  a  crime  within  the  provisions  of  section  672  of  the  Penal  Code,  and 
not  within  the  provisions  of  section  165,  under  which  he  was  indicted,  yet  that 
the  fBiCt  that  certain  of  the  defendant's  acts  alleged  in  the  indictment,  when 
standing  alone,  constituted  a  crime  under  section  672,  did  not  render  the  indict- 
ment demurrable  where  those  acts  were  essential  ingredients  of  the  crime  speci- 
fied in  section  165. 

SemtiU,  that,  in  order  to  convict  the  defendant  under  section  165  of  the  Penal 
Code  of  having  procured  a  full  and  complete  audit  of  the  alleged  fraudulent 
claim,  it  would  be  necessary  to  prove  every  fact  alleged  in  the  indictment  in 
question,  and  that  if  any  of  the  fact^  alleged  therein  had  been  omitted  there- 
from such  omission  would  render  it  defective. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  26th 
day  of  May,  1898,  upon  the  decision  of  the  trial  justice  sustaining 
the  defendant's  demurrer  to  the  indictment,  purporting  to  charge 
the  defendant  with  the  crime  of  auditing  and  allowing  a  false  and 
fraudulent  claim  against  the  county  of  Erie. 

Thomds  Penney  and  Daniel  J.  Eenefick^  District  Attorney^  for 
the  appellant. 

W,  H,  Ticknor^  for  the  respondent. 

McLennan,  J. : 

The  indictment  in  question  alleges  in  substance  that  at  all  the 
times  mentioned  in  the  indictment  the  respondent  was  a  member  of 
the  board  of  supervisors  of  the  county  of  Erie ;  that  on  the  6th  day 
of  October,  1896,  the  respondent  introduced  and  caused  to  be 
adopted  by  the  board  of  supervisoi-s  a  resolution  directing  that  an 
order  be  drawn  on  the  county  treasurer  of  Erie  county,  in  favor  of 
the  respondent  and  certain  other  county  officials,  for  certain  expenses 
alleged  to  have  been  incurred  by  them ;  that  the  claim  was  false  and 
fraudulent,  and  was  so  known  to  be  by  the  respondent ;  that  the 
respondent  presented  such  claim  to  the  county  auditor  for  audit,  and 
that  said  auditor  allowed  the  same. 

The  indictment  was  demurred  to  upon  the  ground,  among  others, 
App.  Div.— Vol.  XXXVII.        29 
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that  more  than  one  crime  is  charged  in  the  indictment  in  one  count, 
in  violation  of  tiie  provisions  of  sections  278  and  279  of  the  Code  of 
Criminal  Procedure. 

Section  278  provides:  "The  indictment  must  charge  but  one 
crime  and  in  one  form,  except  as  in  the  section  provided. 

"  §  279.  The  crime  may  be  charged  in  separate  counts  to  have 
been  committed  in  a  diflferent  manner  or  by  different  means ;  and 
where  the  acts  complained  of  may  constitute  different  crimes,  such 
crimes  may  be  charged  in  separate  counts." 

Section  165  of  the  Penal  Code  provides  as  follows :  "  A  public 
officer  *  *  *  a  part  of  whose  duties  it  is  to  audit,  allow  or  pay, 
or  take  part  in  auditing,  allowing  or  paying,  claims  or  demands  upon 
the  State  or  such  county,  town,  city  or  village,  who  knowingly  audits, 
allows  or  pays,  or  directly  or  indirectly  consents  to  or  in  any  way 
connives  at  the  auditing,  allowance  or  payment  of  any  claim  or 
demand  against  the  State  or  such  county,  town,  city  or  village,  which 
is  false  or  fraudulent,     *     *    *    is  guilty  of  felony." 

Section  672  of  the  Penal  Code  provides :  "  A  person  who  know- 
ingly, with  intent  to  defraud,  presents  for  audit  or  allowance  or  for 
payment,  to  any  officer  *  *  *  of  any  county  *  *  *  author- 
ized to  audit  or  allow,  or  to  pay  bills,  claims  or  charges,  any  false  or 
fraudulent  claim,  bill,  account,  writing  or  voucher,  or  any  bill, 
account  or  demand  containing  false  or  fraudulent  charges  or  claims, 
is  guilty  of  a  felony." 

The  indictment  in  this  case  assumes  to  charge  the  crime  specified 
in  section  165  of  the  Penal  Code.  The  Ist  clause  of  the  indictment 
fitates : 

"The  grand  jury  of  the  county  of  Erie  by  this  indictment 
accuse  Frank  E.  KHpfel  of  the  crime  of  knowingly  auditing  and 
allowing,  and  consenting  to  and  conniving  at  the  auditing  and  allow- 
ing, of  a  false  and  fraudulent  claim  against  a  county,  while  then 
and  there  being  a  public  officer,  a  part  of  whose  duties  was  to  take 
part  in  auditing  claims  and  demands  against  said  county." 

Substantially  the  same  allegation  is  made  the  concluding  part  of 
the  indictment,  following  the  words  "  and  so  the  grand  jury  afore- 
said do  say." 

In  the  body  of  the  indictment,  however,  all  the  acts  of  the 
respondent  which  in  any  way  related  to  the  allowance  of  the  alleged 
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fraudulent  claim  are  fully  set  out.  Such  statement  of  the  defend- 
ant's connection  with  the  claim  in  question,  it  is  urged,  charges  two 
separate  and  distinct  crimes,  one  under  section  165  of  the  Penal 
Code  referred  to,  and  the  other  under  section  672. 

By  chapter  173  of  the  Laws  of  1895  the  office  of  county  auditor 
was  created  for  the  county  of  Erie.  By  that  act  it  was  made  the 
duty  of  such  county  auditor  to  examine  and  report  upon  all  claims 
against  the  county  for  services,  etc.,  to  the  board  of  supervisors  of 
such  county,  before  the  same  are  audited  and  ordered  paid  by  said 
board,  it  is  made  his  duty,  before  reporting  to  the  board  of  supeiv 
visors,  to  ascertain  whether  such  claims  are  just  and  true ;  whether 
the  services  charged  for  have  been  rendered.  After  such  claim  is 
examined,  audited  and  reported  upon  by  the  auditor,  the  board  of 
supervisors  is  then  in  position  to  act  upon  such  claim  and  order 
it  paid. 

Under  the  statute  as  it  existed  at  the  time  when  the  alleged  offense 
charged  in  the  indictment  was  committed,  the  regular  way  of  pro- 
curing an  audit  of  any  claim  against  the  county  of  Erie  was  first  to 
present  such  claim  to  the  county  auditor,  and  if  allowed  by  him 
then  to  present  such  claim  with  the  aitditor's  report  to  the  board  of 
supervisors,  and  procure  the  adoption  of  a  resolution  authorizing 
the  payment  of  the  same.  It  was  essential  to  a  complete  audit  that 
the  claim  should  be  presented  to  the  county  auditor,  and  acted  upon 
by  him  as  well  as  l)y  the  board  of  supervisors. 

It  is  of  no  consequence  that  the  respondent  in  this  case  first  pro- 
cured a  resolution  of  the  board  of  supervisors  to  be  adopted,  author- 
izing the  payment  of  the  claim,  and  that  he  then  presented  the  claim 
to  the  auditor  for  allowance  by  him.  Both  were  necessary  to  com- 
plete the  audit  of  the  claim. 

It  is  clear  that  presenting  the  claim,  if  fraudulent,  by  the  respond- 
ent to  the  auditor,  was  a  crime  within  the  provisions  of  section  672  of 
the  Penal  Code,  but  that  was  not  the  crime  for  which  the  respond- 
ent was  indicted.  He  was  indicted  for  procuring  the  audit  of  a 
fraudulent  claim,  in  violation  of  the  provisions  of  section  165  of  the 
Penal  Code,  and  the  fact  that  certain  of  the  respondent's  acts,  when 
standing  alone,  constituted  a  crime  under  section  672,  cannot  be  of 
importance  when  those  acts  were  essential  ingredients  of  the  crime 
specified  in  section  165. 
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In  order  to  convict  the  respondent  under  section  165  of  the  Penal 
Code  of  having  procured  a  full  and  complete  audit  of  ^he  alleged 
fraudulent  claim,  it  would  be  necessary  to  prove  every  fact  alleged 
in  the  indictment  in  question,  and  if  any  of  the  facts  alleged  were 
omitted  therefrom  it  would  be  defective. 

As  befoi'e  said,  the  fact  that  certain  of  the  acts  alleged  which 
were  necessary  to  complete  the  offense  under  section  165,  when 
taken  by  themselves  constitute  another  and  distinct  offense  nnder 
another  section  of  the  Penal  Code,  cannot  be  of  consequence.  Else 
it  would  be  impossible  to  prepare  a  proper  indictment  charging  a 
person  with  the  offense  specified  in  section  165,  because  it  would  be 
impossible  to  allege  all  the  facts  constituting  that  offense  in  one 
count,  without  being  subject  to  the  objection  urged  on  behalf  of 
the  respondent  in  this  case,  viz.,  that  the  facts  alleged  in  such 
indictment  constituted  two  crimes. 

The  judgment  sustaining  the  demurrer  should  be  reversed,  and 
the  demurrer  overruled. 

All  concurred,  except  Ward,  J.,  not  voting. 

Interlocutory  judgment  reversed  and  demurrer  overruled,  with 
leave  to  the  defendant  to  plead  anew. 


The  City  of  Buffalo,  Respondent,  v.  Edward  Reavey,  Appellant. 

Interstate  commerce  —  when  a  city  ordinance  requiring  payment  of  a  license  by  a 
non-resident  thereof  who  sells  farm  produce  in  tfie  city  is  unconstitutional. 

An  ordinance  of  the  city  of  Buffalo,  which  by  its  terms  makes  it  unlawful  for 
any  person,  not  a  resident  of  that  city,  to  sell  farm  products  therein,  without 
obtaining  a  license  and  paying  therefor  the  sum  of  $100,  except  upon  premises 
leased  or  owned  by  such  person,  or  to  a  person,  firm  or  corporation  who  is  the 
lessee  or  owner  of  such  premises  —  the  ordinance  being  passed  not  as  a  police 
regulation,  or  to  conserve  the  public  health  of  the  residents  of  the  city  of  Buf> 
falo,  but  with  the  sole  purpose  and  object  of  compelling  all  persons  desiring 
to  sell  farm  or  garden  products  in  the  city  of  Buffalo  to  deal  through  commis- 
sion merchants  of  that  city — contravenes  that  provision  of  the  United  Statca 
Ck>n8titution  relating  to  interstate  commerce;  the  fact  that  the  onlinance  affects 
and  applies  with  equal  force  to  the  residents  and  citizens  of  the  State  of  New 
York  as  to  non-residents  thereof  is  immaterial. 
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Appeal  by  the  defendant,  Edward  Reavey,  from  a  judgment  of 
the  Municipal  Court  of  Buffalo  in  favor  of  the  plaintiff,  rendered 
on  the  11th  day  of  November,  1897,  convicting  the  defendant  of 
violating  section  35  of  chapter  7  of  the  ordinances  of  the  city  of 
Buffalo. 

Jioland  Crangle^  for  the  appellant. 
Henry  W.  KiUeen^  for  the  respondent. 

McLennan,  J. : 

The  defendant  was  arrested  on  a  warrant  issued  out  of  the 
Municipal  Court  of  the  city  of  Buffalo,  on  the  6th  day  of  Novem- 
ber, 1897,  charging  him  with  having  violated  section  35  of  chapter 
7  of  the  ordinances  of  the  city  of  Buffalo. 

He  answered  by  putting  in  a  general  denial.  A  trial  was  had 
which  resulted  in*  the  conviction  of  the  defendant,  and  a  fine  was 
imposed  of  twenty  dollars  and  costs,  which  in  the  aggregate 
amounted  to  twenty-three  dollars  and  ninety-five  cents. 

Upon  the  trial  the  ordinance  was  introduced  and  received  in 
evidence,  and  other  evidence  given  was  to  the  effect  that  the 
defendant  at  all  the  times  in  question  was  a  resident  and  citizen  of 
Menominee,  in  the  State  of  Michigan ;  that  in  the  vicinity  of  his 
home  in  the  State  of  Michigan  he  purchased  a  carload  of  potatoes ; 
that  he  shipped  said  carload  of  potatoes  to  the  city  of  Buffalo,  over 
the  Lake  Shore  and  Michigan  Southern  railroad,  for  the  purpose  of 
selling  them  at  that  place;  that  .when  the  carload  of  potatoes 
arrived  at  Buffalo,  and  while  they  were  still  in  the  car  in  the  yard  of 
the  railroad  company,  which  was  within  the  corporate  limits  of  the 
city  of  Buffalo,  the  defendant  sold  the  entire  carload  of  potatoes  to 
a  dealer  in  the  city  of  Buffalo,  the  vendee  to  unload  and  remove 
the  potatoes  from  the  car. 

It  appeared  that  the  defendant  had  not  applied  for  and  did  not 
have  a  license,  as  required  by  the  ordinances  above  referred  to,  and 
it  also  appeared  that  he  was  not  the  owner  or  the  lessee  of  any  real 
estate  within  the  city  of  Buffalo. 

At  the  close  of  the  evidence,  defendant's  counsel  moved  for  a  non- 
suit, and  for  the  discharge  of  the  defendant,  upon  the  ground  that 
the  ordinance  under  which  the  warrant  was  issued  was  unconstitn- 
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tional  and  void,  and  also  upon  the  ground  that  it  was  in  contraven- 
tion of  section  27  of  chapter  17  of  the  General  Laws  of  the  State  of 
New  York  (The  General  Municipal  Law,  Laws  of  1892,  chap.  685), 
and  was,  therefore,  void.  The  motion  was  denied  and  defendant's 
counsel  duly  excepted. 

The  ordinance  under  which  the  defendant  was  arrested  and  con- 
victed, is  as  follows : 

"No  person  or  persons,  firm  or  corporation,  except  market 
gardeners  selling  at  retail  from  vehicles,  and  hucksters,  shall  sell  or 
expose  for  sale  upon  any  of  the  public  markets  of  the  city  of  Buffalo, 
any  farm  or  garden  product,  or  any  eggs,  fruit,  poultry,  butter, 
cheese  or  game,  except  the  same  is  grown  or  produced  by  such  per- 
sons, firm  or  corporation,  upon  lands  leased  or  owned  by  them. 

"No  person  or  persons,  firm  or  corporation,  shall  upon  any  of 
the  public  markets  of  the  city  of  Buffalo,  and  no  person  or  persons, 
firm  or  corporation,  except  lessees  or  owners  of  lands  and  tenements 
within  the  city  of  Buffalo,  shall  elsewhere  in  the  city  of  Buffalo, 
except  in  or  upon  premises  owned  or  leased  by  them,  sell  or  expose 
for  sale  any  garden  or  farm  product  or  fruit,  game,  poultry,  butter, 
eggs  or  cheese,  as  the  agent  for  the  owner  thereof,  or  as  a  commis- 
sion merchant,  so-called. 

"  No  person  or  persons,  firm  or  corporation,  shall  sell  or  expose 
for  sale  in  the  city  of  Buffalo,  except  in  or  upon  premises  leased 
or  owned  by  them,  any  farm  or  garden  product,  fruit,  poultry,  game, 
butter,  eggs  or  cheese,  except  they  shall  first  pay  to  the  mayor  of 
the  city  of  Buffalo  the  sum  of  $100,  and  receive  from  him  a  permit 
or  license  to  sell  such  goods  and  merchandise  elsewhere  than  in  or 
upon  premises  leased  or  owned  by  them,  which  permit  shall  be  valid 
for  one  year. 

"  The  foregoing  last  provision  shall  not  apply  to  merchants  and 
hucksters,  citizens  of  this  State,  provided  they  are  lessees  or  owners 
of  lands  and  tenements  within  the  city  of  Buffalo,  nor  shall  it  apply 
to  market  gardeners  and  farmers  when  selling  their  own  produc- 
tions, provided  said  productions  shall  have  been  by  them  conveyed 
from  the  farm  or  places  of  production  to  the  city  of  Buffalo  by 
teaming. 

"  Any  violation  of  any  of  the  provisions  of  this  ordinance  shall  be 
punishable  by  a  fine  of  not  less  than  $20,  and  not  more  than  $100.** 
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So  far  as  applicable  to  this  case  the  ordinance,  by  its  terms,  makes 
it  unlawful  for  any  person  not  a  resident  of  the  city  of  Buffalo  to 
sell  farm  products  in  the  city  without  obtaining  a  license  and  pay- 
ing therefor  the  sum  of  $100,  except  upon  premises  leased  or  owned 
by  such  person,  or  to  a  person,  firm  or  corporation  who  is  the  lessee 
or  owner  of  such  premises.  The  defendant  not  being  a  resident  of 
the  State,  and  not  being  the  lessee  or  owner  of  premises  in  the  city 
of  Buffalo  upon  which  the  sale  in  question  was  made,  is  subject  to 
the  prohibition  of  the  ordinance.  If  the  defendant  had  been  a  resi- 
dent of  the  State  he  would  have  had  the  right  to  sell  such  products, 
provided  only  he  was  the  owner  or  lessee  of  real  estate  within  the 
city  of  Buffalo,  without  reference  to  whether  such  products  were 
sold  by  him  upon  such  premises  or  elsewhere. 

Under  the  decisions  of  the  courts  of  this  State,  and  also  the 
decisions  of  the  Supreme  Court  of  the  United  States,  it  would  seem 
clear  that  the  ordinance  in  question  is  in  contravention  of  the  com- 
merce clause  of  the  Constitution  of  the  United  States. 

In  the  case  of  People  v.  Hawkins  (157  N.  Y.  1)  it  was  held  that 
a  statute  which,  by  its  terms,  prohibits  the  importation  into  this 
State  of  goods  made  by  convict  labor  in  another  State,  unless  marked 
or  labeled  "  convict  made,"  was  unconstitntional. 

The  court  say  (p.  15),  per  O'Brien,  J. :  "  The  article  described  in 
the  indictment  in  this  case  came  into  this  State  from  a  penal  institu- 
tion in  Ohio  through  the  operation  of  interstate  commerce.  The 
argument  in  favor  of  the  validity  of  the  statute  assumes  and  asserts 
that  it  was  not  only  the  purJ)ose  of  the  statute,  but  of  the  Constitu- 
tion of  the  State,  to  discriminate  against  such  articles,  and  in  favor 
of  the  same  articles,  produced  by  free  labor,  in  the  markets  of  this 
State.  It  was  a  regulation  of  commerce,  by  means  of  which  the 
value  of  merchandise  produced  in  another  State  was  to  be  depressed, 
or  its  sale  entirely  prohibited.  No  State  can  in  its  sovereign  capacity 
or  in  its  fundamental  law  enact  anything  in  violation  of  the  Federal 
Constitution,  any  more  than  can  the  Legislature,  acting  in  a  repre- 
sentative capacity.  *  *  *  A  State  law  which  interferes  with 
the  freedom  of  commerce  is  not  saved  by  the  fact  that  it  applies  to 
all  States  alike,  including  the  State  enacting  it.  Interstate  commerce 
cannot  be  taxed,  burdened  or  restricted  at  all  by  State  laws,  even 
though  operating  wholly  within  its  own  jurisdiction.     If  itisaregu- 
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lation  of  commerce  the  law  relates  to  a  subject  within  the  exclnsive 
jurisdiction  of  Congress,  upon  which  tlie  State  has  no  power  to 
legislate.  It  matters  not  whether  the  regulation  be  under  the 
guise  of  a  law  requiring  a  municipal  license  to  sell  certain  goods^  or 
a  health  law  requiring  inspection  of  the  article,  or  a  label  law,  as  in 
this  case,  requiring  the  article  to  be  branded  or  labeled.  When  they 
operate  as  burdens  or  restrictions  upon  the  freedom  of  trade  or 
commercial  intercourse  they  are  invalid." 

In  the  case  of  Brown  v.  State  of  Maryland  (12  Wheat.  448)  the 
court  say  :  "  Any  charge  on  the  introduction  and  incorporation  of 
the  articles  into  and  with  the  mass  of  property  in  the  country,  must 
be  hostile  to  the  power  given  to  Congress  to  regulate  commerce, 
since  an  essential  part  of  that  regulation  and  principal  object  of  it 
is  to  prescribe  the  regular  means  for  accomplishing  that  introduc- 
tion and  incorporation."  (See,  also,  Bowman  v.  Chicago  cfe  N,  W. 
Bailroad  Company^  125  U.  S.  465.^ 

The  case  of  Leisy  v.  Hardin  (135  U.  S.  100)  was  a  case  in  which 
citizens  of  Illinois,  not  pharmacists,  attempted  to  import  beer  into 
the  State  of  Iowa,  to  be  sold  in  the  original  packages,  against  the 
statute  of  the  State  of  Iowa.  The  court  held  that  they  had  a  right 
to  import  the  beer  and  to  sell  it  in  the  original  packages,  and  the 
court  say  that  up  to  the  time  when  it  became  mingled  witli  the 
common  mass  of  the  property  within  the  State  of  Iowa,  that  "  up  to 
that  point  of  time,  we  hold  that,  in  the  absence  of  congressional  per- 
mission to  do  so,  the  State  had  no  power  to  interfere  by  seizure,  or 
any  other  action,  in  prohibition  of  importation  and  sale  by  the 
foreign  or  non-resident  importer."     (P.  124.) 

A  large  number  of  other  cases  might  be  cited  in  support  of  the 
proposition  that  where  a  State  seeks  by  statute  to  impose  a  burden 
upon  an  article  of  commerce  imported  into  such  State  for  sale,  from 
another  State  of  the  Union,  either  by  imposing  a  tax,  levying  duties, 
or  requiring  certain  markings  or  labeling  which  tend  to  lessen  the 
value  of  such  property  or  its  selling  qualities,  any  such  statute  is 
void  as  being  in  contravention  of  the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  This  proposition  applies  with  full 
force  in  all  cases,  up  to  the  point  where  the  property  so  imported 
has  been  mixed  with  the  mass  of  the  property  of  the  State  into 
which  the  same  has  been  imported. 
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In  the  case  at  bar  the  property  sold  by  the  defendant  had  not 
been  mixed  with  the  general  nif.6S  of  property  of  the  State.  It  wag 
sold  in  bulk,  an  entire  carload.  By  the  ordinance  in  question  it  is 
clear  that  the  sale  of  such  property  was  restricted ;  that  an  addi- 
tional bui*den  was  imposed  upon  it.  If  the  city  of  Buffalo  had  the 
right  to  require  the  defendant  to  pay  $100  in  order  to  entitle  him  to 
sell  his  carload  of  potatoes  in  that  city,  it  had  the  right  to  impose 
any  other  sum,  even  to  the  extent  of  absolutely  prohibiting  such 
sale.  Clearly  under  the  authorities  the  Legislature  of  the  State,  by 
statute,  had  not  the  right  to  impose  such  burden  upon  property 
imported  into  this  State  for  sale,  and  if  this  be  so  it  is  equally  clear 
that  the  Legislature  did  not  have  the  power  to  authorize  a  political 
division  of  the  State  to  impose  a  like  burden,  except  the  article  is 
deleterious  to  the  public  health,  or  is  not  the  article  which  it  is 
claimed  to  be. 

It  is  of  no  consequence,  even  if  the  ordinance  in  question  affects 
and  applies  with  equal  force  to  the  residents  and  citizens  of  the 
State.  One  State,  under  the  commerce  clause  of  the  Constitution, 
has  no  right  to  prohibit  the  importation  into  that  State  of  an  article 
of  commerce  for  sale,  simply  because  it  may  have  by  act  of  its  Legis- 
lature prohibited  the  sale  of  such  article  by  its  own  citizens. 

We  think  that  the  ordinance  in  question  is  in  contravention  of 
the  commerce  clause  of  the  Constitution  of  the  United  States,  and 
is,  therefore,  void.  There  is  nothing  to  indicate  that  the  ordinance 
was  passed  as  a  police  regulation,  or  to  conserve  the  public  health  of 
the  residents  of  the  city  of  Buffalo,  but,  on  the  contrary,  its  only 
purpose  ancl  object  seems  to  have  been  to  compel  all  persons  desir- 
ing to  sell  farm  or  garden  products  in  the  city  of  Buffalo  to  deal 
through  commission  merchants  of  that  city. 

It  follows  that  the  judgment  of  conviction  should  be  reversed, 
with  costs,  and  that  tlie  defendant  having  paid  the  amount  of  the 
iine  and  costs,  restitution  of  the  same  should  be  made. 

All  concurred,  except  Ward,  J.,  not  voting. 

Judgment  of  the  Municipal  Court  of  the  city  of  Buffalo  reversed, 
with  costs,  and  restitution  ordered. 

App.  Div.— Vol.  XXXVIL        30 
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S  630  Henry  H.  Lyman,  as  State  Commissioner  of  Excise  of  the  State  of 

%  ^1  New  York,  Respondent,  v.  Rochester  Title  Insurance  Com- 

^  ^  PANY,   Appellant,   Impleaded   with   Andrew   G.  Schenck   and 

Andrew  P.  Schenck. 

Liquor  Tax  Law  —  a  bond  given  in  1896  may  be  enforced  for  its  face  by  the  State 
Commisiioner  of  Exdee  under  the  authonty  given  by  chapter  812  of  Hie  Laue  of 
1897  —  tJie  statute  is  a  part  of  the  bond. 

In  the  event  of  a  violation  of  the  Liquor  Tax  Law  by  the  bolder  of  a  liquor  tax 
certificate,  who  has  given  the  bond  required  by  section  18  of  the  Liquor  Tax 
Law  (Laws  of  1896,  chap.  112),  an  action  may  be  maintained  against  the  obli* 
gors  on  the  bond  to  recover  the  penalty  thereof,  before  any  criminal  proceed- 
ings have  been  instituted  against  the  principal,  and  entirely  independent  of 
the  provisions  of  sections  34  and  86  of  the  Liquor  Tax  Law. 

Although  the  breach  of  the  condition  of  the  bond  took  place  in  1896.  at  a  time 
when  the  law  as  it  then  stood  did  not  specify  who  miglit  bring  an  action  for 
the  enforcement  of  the  bond,  an  action  may  be  brought  thereon  by  the  State 
Commissioner  of  Excise,  after  the  passage  of  chapter  312  of  the  Laws  of  1897^ 
amending  the  Liquor  Tax  Law,  under  the  authority  thereby  conferred  upon 
him. 

Such  amendment  in  no  way  impairs  the  obligation  of  the  contract,  or  changes 
the  rights  of  the  parties,  but  relates  only  to  the  form  and  mode  of  procedure. 

Where  a  bond  is  given  in  pursuance  of  a  statute,  the  provisions  of  the  statute  are 
in  effect  a  part  of  the  bond,  and  of  the  contract  of  the  surety. 

Appeal  by  the  defendant,  the  Rochester  Title  Insurance  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Ontario  on  the  19th  day  of  April,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Monroe  Special  Teriii,  overruling 
the  said  defendant's  demurrer  to  the  plaintiff's  complaint,  and  also, 
as  stated  in  the  notice  of  appeal,  from  the  order  overruling  the 
demurrer  and  upon  which  an  interlocutory  judgment  was  entered. 

The  action  was  begun  November  5,  1897,  to  recover  the  penalty 
of  a  bond  executed  by  the  defendants  Schenck  as  principals  and  the 
defendant  insurance  company  as  surety. 

In  the  complaint,  it  is  alleged  in  substance  that  the  plaintiff  is  the 
State  Commissioner  of  Excise  of  the  State  of  New  York;  tliat 
the  defendants  Schenck  made  application  for  a  liquor  tax  certificate 
pursuant  to  chapter  112  of  the  Laws  of  1896 ;  that  pursuant  to  the 
provisions  of  said  law  the  defendants  Schenck,  as  principals,  and 
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the  defendant  insurance  company,  as  surety,  made  and  executed 
their  bond  in  the  form  prescribed  by  said  act,  by  which  they  jointly 
and  severally  undertook  that,  if  a  liquor  tax  certificate  should  be 
given  to  the  defendants  Schenck,  the  obligors  upon  said  bond  would 
pay  to  the  People  of  the  State  of  New  York  the  sum  of  $60<)  in 
case  said  defendants  Schenck  violated  any  of  the  provisions  of  the 
Liquor  Tax  Law. 

It  is  further  alleged  that  at  diflferent  times  during  the  year  1896 
the  defendants  Schenck  violated  the  provisions  of  said  Liquor  Tax 
Law,  in  that  they  sold  liquor  on  Sunday.  Judgment  is  demanded 
for  the  amount  of  the  penalty  of  said  bond,  to  wit,  $600. 

The  defendants  Schenck  did  rtot  appear  or  answer.  The  defend- 
ant insurance  company  duly  appeared  and  demurred  to  the  com- 
plaint, upon  the  ground : 

First.  That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and, 

Second,  Upon  the  ground  that  the  plaintiff  has  no  legal  capacity 
to.  sue,  in  that  the  law  gives  him  no  authority  to  sue  on  the  bond 
set  forth  in  the  complaint. 

The  bond  is  annexed  to  and  made  a  part  of  the  complaint,  the 
conditions  of  which  are  as  follows : 

"  Now,  the  conditions  of  the  above  obligation  ai-e  sftch  that  if  the 
said  liquor  tax  certificate  applied  for  is  given  unto  the  said  Andrew 
G.  Schenck  and  Andrew  P.  Schenck,  the  said  Andrew  G.  Schenck 
and  Andrew  P.  Schenck  will  not,  while  the  business  for  *  such 
tax  certificate  is  given  shall  be  carried  on,  suffer  or  permit  any 
gambling  to  be  done  in  the  place  designated  by  the  tax  certificate 
in  which  the  traffic  in  liquors  is  to  be  carried  on,  or  in  any  yard, 
booth  or  garden  appertaining  thereto  or  connected  therewith,  or 
suffer  or  permit  said  premises  to  become  disorderly,  and  will  not 
violate  any  of  the  provisions  of  the  Liquor  Tax  Law,  any  act 
amendatory  thereof  or  supplementary  thereto,  then  this  obligation 
shall  be  void ;  otherwise  it  is  to  be  and  remain  in  full  force  and 
effect." 

Oeorge  F,  Yeoman^  for  the  appellant. 

Edwin  Hicksy  for  the  respondent. 

''Sic. 
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McLennan,  J. : 

The  boDd  in  question  was  given,  and  all  the  alleged  breaches  of 
its  conditions  occurred,  during  the  year  1896,  and,  therefore,  the 
liability  of  the  defendant  must  be  determined  by  the  bond  itself  and 
by  the  statute  as  it  existed  at  that  time. 

It  is  elementary  that  where  a  bond  is  given,  in  pursuance  of  a 
statute,  the  provisions  of  the  statute  are,  in  effect,  a  part  of  the  bond. 
{McChiskey  v.  Crom/voell^  11  N.  Y.  593 ;  People  v.  Chalmers^  60 
id.  164.) 

The  statute  constitutes  a  part  of  the  contract  of  the  surety. 
{People  v.  Pennock,  60  N.  Y.  421,  425.) 

Section  11  of  chapter  112  of  the  Laws  of  1896  specifies  the 
amount  of  tax  which  must  be  paid  for  a  liquor  tax  certificate.  The 
defendants  Schenck  were  lawfully  required  to  pay,  and  did  pay,  the 
sum  of  $300,  and  a  liquor  tax  certificate  in  due  form  was  issued  to 
them. 

Section  18  of  the  act  provides,  in  substance,  that  the  applicant 
for  a  liquor  tax  certificate  must  execute  a  bond  to  the  People  of  the 
State  of  New  York,  with  sureties,  in  double  the  amount  of  the  sum 
paid  for  the  liquor  tax  certificate,  containing,  among  others,  the  pro- 
vision that  if  such  certificate  is  given,  he,  the  applicant,  will  not 
violate  any  of  the  provisions  of  the  Liquor  Tax  Law  while  engaged 
in  the  business  of  trafficking  in  liquors  under  such  certificate.  And 
the  section  further  provides  that  the  bond  so  executed  must  contain, 
in  substance,  the  agreement  that  if  a  hquor  tax  certificate  is  issued 
to  such  appHcant,  and  he  violates  any  of  the  provisions  of  said 
Liquor  Tax  Law,  the  penalty  of  such  bond  shall  become  due  and 
payable  to  the  People  of  the  State,  and  that  the  principals  and  sure- 
ties upon  said  bond  shall  be  jointly  and  severally  liable  for  the 
payment  of  the  same. 

The  bond  in  this  case  follows  substantially  the  language  of  the 
section. 

Section  31  of  the  act  provides,  among  other  thipgs,  that  it  shall 
be  unlawful  for  any  person  holding  a  liquor  tax  certificate  of  the 
kind  issued  to  the  defendants  Schenck  to  sell  liquor  on  Sunday.  It 
is  clear  that  if  the  language  of  the  bond  and  of  section  18  of  the 
act,  under  which  it  is  given,  is  only  considered,  the  liability  of  the 
defendant  insurance  company  would  be  established  upon  proving 
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that  the  defendants  Schenck  sold  liquor  on  Sunday  as  alleged  in 
the  complaint. 

The  contention  of  the  defendant  insurance  company,  stated 
broadly,  is  that  no  liability  can  exist  against  it  upon  the  bond  which 
it  executed  as  surety  until  the  liability  of  its  principals  has  been 
established  as  provided  by  section  36  t)f  the  Liquor  Tax  Law.  That 
section  provides,  in  substance,  as  follows :  "  Upon  the  conviction 
and  sentence  of  any  person  *  *  *  for  a  violation  of  the  pro- 
visions of  this  act  *  *  *  the  court  *  *  *  imposing  the 
sentence,  or  the  clerk  of  the  court,  if  there  be  a  clerk,  shall  forthwith 
make  and  file  in  the  office  of  the  clerk  of  the  county  in  which  such 
conviction  shall  have  been  had  a  certified  statement  of  such  convic- 
tion and  sentence,  and  the  clerk  of  said  county  shall  immediately 
thereupon  enter  in  the  docket  book  kept  by  said  clerk  for  the 
docketing  of  judgments  in  said  office,  the  amount  of  the  penalty 
or  fine  and  costs  imposed,  as  a  judgment  against  the  person  or 
persons  *  *  *  so  convicted  and  sentenced,  and  in  favor  of  the 
State  Commissioner  of  Excise.  *  *  *  If  said  judgment  shall 
not  be  paid  within  'five  days  after  such  conviction  and  sentence  the 
clerk  of  said  county  shall  issue  an  execution  against  the  property 
of  said  judgment  debtor  or  debtors,  against  whom  said  judgment 
is  docketed,  directed  to  the  sherifE  of  the  county,  who  shall  forth- 
with proceed  to  collect  the  amount  due  on  said  judgment,  together 
with  his  legal  fees  and  costs,  by  levy  and  sale  in  the  manner  now 
provided  by  law.  *  *  *  In  case  such  judgment  debtor  or 
debtors  shall  have  given  the  bond  provided  for  in  section  eighteen 
of  this  act,  such  county  treasurer  or  special  deputy  commissioner 
may  proceed  to  collect  the  amount  of  such  judgment,  together  with 
the  costs  of  collection,  from  the  sureties  on  such  bond  by  due  pro- 
cess of  law." 

Section  34  of  the  statute  specifies  the  penalty  which  may  be 
imposed  for  a  violation  of  the  provisions  of  the  Liquor  Tax  Law. 
In  substance  it  provides  that  any  violation  of  the  law  by  the  holder 
of  a  liquor  tax  certificate  shall  be  a  misdemeanor,  and  that  upon 
conviction  therefor  he  may  be  punished  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court  before  whom  such  conviction 
is  had,  and  in  addition,  in  most  cases,  upon  such  conviction,  the 
liquor  tax  certificate  is  required    to   be  canceled   by  the  judg- 
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ment  of.  the  court,  and  the  holder  thereof  disqualified  from  again 
engaging  in  the  business  of  trafficking  in  liquors  for  a  period  of  five 
years. 

If  the  defendants  Schenck  are  guilty  of  violating  one  of  the  pro- 
visions of  section  31,  as  alleged  in  the  complaint,  to  wit,  guilty  of 
selling  liquor  upon  Sunday,  upon  conviction  for  such  offense  they 
may  be  punished  by  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  court  before  whom  siKjh  conviction  may  be  had,  and  the 
sureties  upon  the  bond,  if  given,  are  liable  to  the  amount  of  the  fine 
imposed. 

But  if  this  is  the  entire  liability  of  the  obligors  upon  a  bond  like 
the  one  in  question,  no  force  or  effect  is  given  to  the  express  agree- 
ment contained  in  said  bond.  That  agreement,  which  is  in  accord- 
ance with  the  provisions  of  section  18  under  which  it  is  given,  is 
that  if  a  person  holding  a  liquor  tax  certificate  violates  any  of  the 
provisions  of  the  Liquor  Tax  Law,  the  obligors  upon  the  bond  will 
forfeit  to  the  People  of  the  State  double  the  amount  of  the  tax  paid 
by  the  holder  of  such  certificate. 

The  meaning  of  the  agreement  cannot  be  uncertain  if  the  words 
are  given  their  ordinary  significance.  It  is  that  the  obligors  upon 
the  bond  will  pay  to  the  People  of  the  State  of  New  York  the  sum 
of  |600  in  case  the  principals  in  the  bond  violate  any  of  the  provis- 
ions of  the  Liquor  Tax  Law. 

It  is  urged  that  such  is  not  the  true  meaning  of  the  bond,  by  rea- 
son of  the  provisions  of  the  other  sections  of  the  statute  which  have 
been  referred  to.  If  such  was  not  the  agreement  intended,  but, 
instead,  it  was  intended  that  the  liability  of  the  sureties  should  be 
limited  to  such  fine  as  might  be  imposed  upon  the  holder  of  the 
liquor  tax  certificate,  in  case  of  conviction  for  such  violation  by  him, 
hardly  less  appropriate  language  could  have  been  used  by  the  Legis- 
lature to  express  such  intention. 

We  think  that  the  scope  and  purpose  of  the  statute  in  question  is 
plain ;  that  when  the  language  of  the  bond,  of  section  18  under 
which  it  is  given,  and  of  the  other  provisions  of  the  act  are  all  consid- 
ered, and  the  words  used  are  given  their  ordinary  meaning,  the 
different  provisions  of  the  statute  will  be  found  to  be  in  entire  har- 
mony, and  to  express  clearly  a  reasonable  purpose  and  intent  on  the 
part  of  the  Legislature. 
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By  the  statute  as  a  whole  two  methods  are  provided  for  compel- 
liiig  the  observance  of  the  Liquor  Tax  Law  by  those  engaged  in  the 
business  of  traflScking  in  liquors : 

First  In  case  of  any  violation  of  the  law  by  a  holder  of  a  liquor 
tax  certificate,  who  has  given  a  bond  as  provided  for  in  section  18 
of  the  act^  a  civil  action  may  be  maintained  against  the  obligors 
upon  said  bond  to  recover  the  penalty  of  such  bond.  This  may  be 
done  before  the  institution  of  any  criminal  proceedings,  before  such 
delinquent  is  convicted,  and  entirely  independent  of  the  provisions 
of  sections  34  or  36  of  said  act ;  or, 

Second.  The  holder  of  a  liquor  tax  certificate,  who  has  violated 
any  of  the  provisions  of  the  Liquor  Tax  Law,  may  be  proceeded 
against  criminally,  and  if  found  guilty,  such  person  may  be  punished 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court 
before  whom  such  conviction  is  had,  and  if  a  fine  is  imposed  the 
eorety  upon  a  bond,  such  as  the  one  in  question,  is  liable  for  the 
amount  of  such  fine. 

Such  construction  gives  force  and  effect  to  all  of  the  provisions  of 
the  statute  involved  in  the  case. 

If  we  have  correctly  construed  the  provisions  of  the  statute  and 
properly  interpreted  the  meaning  of  the  bond  in  question,  it  follows 
that  the  complaint  states  a  cause  of  action  against  the  defendants. 

We  believe  that  the  plaintiff  has  legal  capacity  to  maintain  this 
action. 

Section  18  of  chapter  112  of  the  Laws  of  1896  did  not  specify  by 
whom  an  action  might  be  brought  for  the  enforcement  of  a  bond 
given  pursuant  to  such  section,  and  there  was  no  provision  of  the 
statute  whicli  in  express  terms  authorized  the  bringing  of  such 
action  by  the  State  Commissioner  of  Excise. 

The  act  was  amended  by  chapter  312  of  the  Laws  of  1897,  and 
there  was  added  to  section  18  the  following: 

"  The  State  Commissioner  of  Excise  may  at  any  time,  without 
previous  prosecution  or  conviction  for  violation  of  any  provision  of 
the  Liquor  Tax  Law,  or  for  the  breach  of  any  condition  of  said  bond, 
commence  and  maintain  an  action  in  his  name  as  such  Commissioner, 
in  any  court  of  record  in  any  county  of  the  State,  for  the  recovery 
of  the  penalty  for  the  breach  of  any  condition  of  any  bond,  or  for  any 
penalty  or  penalties  incurred  or  imposed  for  a  violation  of  the 
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Liquor  Tax  Law,  and  all  moneys  recovered  in  such  actions  shall  be 
paid  over  and  accounted  for  in  the  same  manner  as  are  moneys  col- 
lected under  subdivision  four  of  section  eleven  of  this  act." 

We  think  that,  by  virtue  of  such  amendment,  the  plaintiff  had 
ample  power  and  authority  to  maintain  this  action,  notwithstanding^ 
the  breaches  of  the  bond  complained  of  occurred  during  the  year 
1896,  and  before  such  amendment  to  the  statute  was  made.  The 
amendment  in  no  way  impairs  the  obligation  of  the  contract.  The 
rights  of  the  parties  have  not  thereby  been  changed.  The  change 
relates  only  to  the  form  and  mode  of  procedure,  and  the  Legislature 
had  the  right  to  make  such  change. 

In  the  case  of  Matter  of  Da/via  (149  N.  Y.  645)  the  court  say 
(Martin,  J.)  :  "  The  method  of  procedure  for  the  enforcement  of 
a  Transfer  or  Inheritance  Tax  Law  was  somewhat  changed  by 
chapter  713  of  the  Laws  of  1887,  and  chapter  399  of  the  Laws  of 
1892.  The  procedure  is  controlled  by  the  statute  as  it  existed  at  the 
time  this  proceeding  was  instituted.  It  is  a  general  rule  that  in  the 
absence  of  words  of  exclusion  a  statute  which  relates  to  the  form  of 
procedure,  or  the  mode  of  attaining  or  defending  rights,  is  applica- 
ble to  proceedings  pending  or  subsequently  commenced.  *  *  * 
Hence,  the  rights  of  the  parties  depend  upon  the  statute  of  1885, 
while  the  method  of  procedure  is  governed  by  that  of  1892." 

In  the  case  of  Lazarus  v.  M.  E,  It,  Co.  (145  N.  Y.  585)  the 
court  say  (Andrews,  Ch.  J.)  :  "  It  is  well  settled  that  the  Legisla- 
ture may  change  the  practice  of  the  court,  and  that  the  change  will 
affect  pending  actions  in  the  absence  of  words  of  exclusion.  {South- 
wick  V.  Southwick^  49  N.  Y.  510.)  The  court  cannot,  under  guise 
of  an  amendment  or  repeal  of  a  statute,  cut  off  any  substantial  right 
of  a  party  to  have  his  case  decided  on  the  merits  according  to  the 
law  of  the  land.  But  it  would  be  a  very  inconvenient  rule,  tending 
to  great  confusion,  if  the  rule  of  practice  existing  when  an  action  is 
commenced  attaches  itself  to  the  substance  of  the  right  in  litigation, 
so  that  it  could  not  be  changed,  or  that  a  law  changing  procedure 
should  be  held  inapplicable  to  subsequent  proceedings  in  pending 
actions,  unless  in  terms  made  applicable  thereto.  It  is  the  right  of 
a  party  to  have  his  case  heard  and  decided  in  the  orderly  course  of 
legal  procedure,  but  he  has  no  right  to  demand  that  the  procedure 
prescribed  when  the  action  was  commenced  should  remain  unchanged. 


Digitized  by 


Googk 


LYMAN  V.  ROCHESTER  TITLE  INSURANCE  CO.    241 

App.  Div.]  Fourth  Defarthbnt,  Jaijuary  Term,  1899. 

He  prosecutes  his  action  subject  to  the  power  of  the  Legislature  in 
matters  of  practice  to  abrogate  rules  existing  when  liis  action  was 
brought,  or  make  additional  rules,  and  all  subsequent  proceedings 
will  be  governed  thereby." 

In  the  case  at  bar,  under  a  provision  of  the  statute  enacted  by  the 
Legislature,  the  defendant  insurance  company  obligated  itself  upon 
the  happening  of  certain  events,  to  pay  to  the  People  of  the  State  of 
New  York  the  sura  of  $600.  It  is  believed  that  even  if  the  Legis- 
lature failed  to  indicate  by  the  act  creating  such  liability  the  person 
or  persons  or  method  by  which  such  obligation  should  be  enforced, 
it  was  entirely  competent  for  a  subsequent  Legislature  to  supply 
such  defect,  and  to  designate  any  person  or  persons  to  represent  the 
People  as  plaintiff  in  an  action  brought  for  the  purpose  of  enforcing 
such  obligation.  This  we  believe  the  Legislature  of  1897  did  by  the 
amendment  referred  to. 

By  the  amendment  of  1897  the  obligation  of  the  defendant  insur- 
ance company  was  not  changed  or  modified  in  any  respect.  It 
simply  was  made  enforcible  in  an  action  brought  by  the  State  Com- 
missioner of  Excise  as  plaintiff. 

The  conclusion  is  reached  that  the  judgment  entered  upon  the 
decision  of  the  court  at  Special  Term,  overruling  the  demurrer  of 
the  defendant  insurance  company,  should  be  aflSrmed,  with  costs, 
but  with  leave  to  the  defendant  insurance  company  to  withdraw  its 
demurrer  and  serve  an  answer  to  the  complaint  within  twenty 
days  from  the  service  of  notice  of  the  judgment  of  this  court,  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 

Judgment  is  ordered  accordingly. 

All  concurred,  except  Ward,  J.,  not  voting. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  defend- 
ant to  withdraw  its  demurrer  and  answer  upon  payment  of  the  costs 
of  the  demurrer  and  of  this  appeal. 

App.  Div.— Vol.  XXXVIL        31 


Digitized  by 


Googk 


I  37    'M2\ 
al67a57tt 


242    CHILDS  &  CO.  v.  WATERLOO  WAGON  CO. 

Fourth  Depabtmekt,  January  Term,  1899.  [Vol.  87. 

Chables  H.  Childs  &  Company,  Respondent,  v,  WArERLoo  Wagon 
Company,  Limited,  Appellant. 

B&pletdn  — contract  wider  which  goods  are  Mpped—when  a  conngnmeTU  on  com- 
mission  and  not  a  sale  —  action  to  recover  t?ie  goods  transferred  in  discharge  of  the 
individual  indebtedness  of  tJie  consignee  —  acceptance  and  discount  of  the  agent^s 
notes  by  the  principal  not  a  bar  to  an  action  to  recover  the  goods —  acts  of  the  agent 
ktiown  to  the  principal  inconsistent  with  his  agency,  not  material  as  to  goods  not 
sold  —  tender  of  notes  of  third  persons  to  the  consignor. 

The  contract  under  which  goods  were  shipped  to  one  Rowerdink  was  as  follows: 

**  Harnesses. 

"Utica,  N.  Y.,  June  3,  1895. 
"Charles  A.  Childs  &  Co.,  Utica,  N.  Y.: 

**  I  hereby  agree  to  act  as  agent  for  you,  as  such  agent  to  receive  all  goods 
that  I  hereby,  or  may  hereafter,  order,  and  to  hold  all  such  goods,  and  all  money 
and  proceeds  of  the  sale  of  the  same,  subject  to  your  order,  and  in  trust  for 
you,  to  sell  prior  to  the  time  designated  by  '  terms,'  or  as  agreed,  as  per  orders 
given,  all  goods  received,  and  to  account  to  you  at  such  time  for  all  goods  so 
received,  either  in  cash  or  satisfactory  bank  notes  bearing  interest.  It  being 
distinctly  agreed  that  the  delivery  and  receipt  of  note  or  notes  does  not,  in  any 
way,  relieve  me  from  liability  as  agent  acting  in  trust  for  you,  and  to  account 
to  you  for  all  goods  and  proceeds  as  such  agent;  nor  shall  the  giving  by  me  of 
any  note  be  construed  to  give  me  title  to  said  property  until  the  same  shall  be 
fully  paid.  In  part  consideration  hereof,  it  shall  be  obligatory  upon  me  to 
protect  the  interest  of  Charles  H.  Childs  &  Co.  in  the  foregoing  referred  to 
property  from  loss  or  damage  by  fire,  exposure  or  otherwise.  All  orders  sub- 
ject to  the  approval  of  Charles  U.  Childs  &  Co.,  and  when  accepted  cannot  be 
canceled.  No  agreement  shall  vary  the  terms  of  this  contract  unless  written 
herein  or  attached  hereto. 

"Gentlemen. —  Please  enter  order  for  the  following  goods:    ♦    ♦    ♦ 

"Ship  about  as  ordered,  via  R.  R. 

"  Terms  4  Mo.     Note  less  5j^. 

"(Harnesses  ordered.) 

"(Signed.)    WILLIAM  H.  ROWERDINK." 

Held,  that  the  contract  operated  as  a  consignment  of  the  goods  to  Rowerdink  to 
be  sold  on  commission,  with  the  implied  agreement  that  Rowerdink  would  not 
sell  at  less  than  the  prices  specified  in  the  invoice,  and  that  the  title  to  said 
goods  remained  in  Childs  &  Co.  until  they  were  sold  by  Rowerdink  in  the  usual 
course  of  business; 

That  Childs  &  Co.  wern  entitled  to  replevy  goods  consigned  under  the  contnot 
from  a  person  to  whom  Rowerdink  had  assigned  such  goods  in  payment  of  an 
existing  indebtedness  due  to  such  assignee  from  Rowerdink,  as  such  assign- 
ment was  not  a  sale  by  Rowerdink  in  the  usual  course  of  business; 

That  the  fact  that  Childs  &  Co.  had  accepted  Rowerdink's  notes  for  such  goods, 
and  had  procured  them  to  be  discounted,  and  that  at  the  time  of  the  commence- 
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raent  of  the  action  such  Dotes  were  held  by  third  parties,  was  not  a  bar  to  the 
maintenance  of  the  action,  where  it  appeared  that  before  the  trial  Childs  &  Co. 
had  become  the  owner  of  such  notes,  and  had  produced  the  same  upon  the  trial 
and  offered  to  surrender  them; 

That,  although  Rowerdink,  to  the  knowledge  of  Childs  &  Co.,  had  mingled  the 
moneys  derived  from  the  sale  of  the  consigned  goods  with  his  own  money,  paid 
notes  given  to  Childs  &  Co.  out  of  his  general  funds,  and  rendered  no  account 
of  the  sales  of  the  consigned  goods,  but  sold  the  same  on  whatever  period  of 
credit  he  chose,  such  a  course  of  business,  while  perhaps  material  in  an  action 
brought  by  Childs  &  Co.  to  charge  Rowerdink  with  an  indebtedness  contracted 
in  a  fiduciary  capacity,  was  not  material  in  an  action  of  replevin  for  goods 
which  had  not  been  sold  by  Rowerdink  as  agent; 

That  Childs  &  Co.  were  not  obliged  to  accept  the  notes  of  third  parties  tendered 
by  Rowerdink  for  consigned  goods  not  sold  by  the  latter  at  the  time  of  the 
tender. 

Appeal  by  the  defendant,  the  Waterloo  Wagon  Company,  Lim- 
ited, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Oneida  on 
the  22d  day  of  January,  1898,  upon  the  report  of  a  referee. 

George  H,  Harris^  for  the  appellant. 

Thomas  D.  Jones^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  the  referee. 

All  concurred. 

The  following  is  the  opinion  of  the  referee : 

William  G.  Tkacy,  Referee : 

This  action  is  one  in  replevin  brought  by  the  plaintiff  to  recover 
from  the  defendant  the  possession  of  a  quantity  of  harnesses,  etc., 
to  which  the  plaintiff  claims  title. 

For  several  years  past  the  plaintiff  has  been  engaged  in  the 
manufacture  and  sale  of  harnesses  and  other  articles  at  Utica,  N.  Y. 
While  some  of  its  business  has  been  carried  on  by  sales  of  such  prop- 
erty on  credit,  the  greater  portion  thereof  has  been  conducted  by 
furnishing  the  same  for  sale  under  written  contracts  to  parties  desig- 
nated as  agents  in  such  contracts.  These  contracts  were  contained 
in  printed  blanks  for  ordering  goods,  prepared  and  furnished  by  the 
plaintiff,  which  were  filled  out  and  signed  by  the  parties  at  the  time 
they  gave  orders  thereon.    In  the  year  1896  the  plaintiff  furnished 
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to  one  William  Rowerdink,  doing  business  at  Rochester,  N.  IT.,  the 
merchandise  mentioned  in  the  complaint,  under  such  contracts  signed 
by  said  Rowerdink,  except  that  for  a  small  portion  of  said  merchan- 
dise no  contract  in  writing  was  signed  by  him  or  by  his  authority. 
It  is  obvious,  however,  that  said  last-mentioned  merchandise  was 
delivered  by  the  plaintiflE  to  said  Rowerdink  upon  the  terms  expressed 
in  the  written  contracts. 

Upon  the  20th  day  of  August,  1896,  there  was  in  the  store  of 
said  Rowerdink,  at  Rochester,  N.  Y.,  the  merchandise  described  in 
the  complaint,  of  the  value  of  $1,500,  received  by  said  Rowerdink 
from  the  plaintiflE  as  aforesaid,  in  the  year  1896.  Said  Rowerdink 
was  then  indebted  to  the  defendant  in  the  sum  of  $1,000  upon  a 
promissory  note  made  by  him  and  held  by  the  defendant,  and  was 
also  further  indebted  in  the  sum  of  $9,261.49  upon  certain  commer- 
cial paper  delivered  by  him  to  the  defendant  for  merchandise  pur- 
chased of  it,  which  said  commercial  paper  had  been  indorsed  by 
the  defendant  and  discounted  by  third  parties,  and  on  which  the 
defendant  was  then  contingently  liable  as  indorser.  Upon  said 
twentieth  day  of  August  said  Rowerdink  sold  and  transferred 
to  the  defendant  the  entire  stock  of  goods  in  his  store,  except  a 
small  portion  which  he  claimed  to  hold  on  consignment  from  other 
parties,  together  with  all  his  bills  receivable,  and  book  accounts. 
This  sale  included  the  merchandise  in  question.  The  only  con- 
sideration for  the  same  was  a  cancellation  and  surrendering  of  said 
$1,000  note  held  by  the  defendant,  and  the  agi-eementof  the  defend- 
ant to  take  up  said  commercial  paper  of  said  Rowerdink  upon  which 
it  was  liable  as  indorser,  and  cancel  and  surrender  the  same,  which 
agreement  had  been  carried  out  by  the  defendant  at  the  time  of  the 
trial  of  this  action. 

The  rights  of  the  parties  to  this  action  must  be  determined  by  the 
construction  to  be  given  to  said  written  contracts  and  the  subsequent 
acts  of  the  parties  thereto  in  reference  to  the  merchandise  ordered 
thereby.    The  following  is  a  copy  of  one  of  said  contracts : 

"HARNESSES. 

"  Utioa,  N.  Y.,  June  3,  1895. 
"  Charles  A,  Childs  &  Co.,  Utica,  N.  Y. : 

"  I  hereby  agree  to  act  as  agent  for  you,  as  such  agent  to  receive 
all  goods  that  I  hereby  or  may  hereafter  order,  and  to  hold  all 
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such  goods  and  all  money  and  proceeds  of  the  sale  of  the  same,  sub- 
ject to  your  order,  and  in  trust  for  you,  to  sell  prior  to  the  time 
designated  by  '  terms '  or  as  agreed,  as  per  orders  given,  all  goods 
received,  and  to  account  to  you  at  such  time  for  all  goods  so  received, 
either  in  cash  or  satisfactory  bank  notes  bearing  interest.  It  being 
distinctly  agreed  that  the  delivery  and  receipt  of  note  or  notes 
does  not  in  any  way  relieve  me  from  liability  as  agent  acting  in 
trust  for  you,  and  to  account  to  you  for  all  goods  and  proceeds  as 
such  agent ;  nor  shall  the  giving  by  me  of  any  note  be  construed  to 
give  me  title  to  said  property  until  the  same  shall  be  fully  paid.  In 
part  consideration  hereof,  it  shall  be  obligatory  upon  me  to  protect 
the  interest  of  Charles  H.  Childs  &  Co.  in  the  foregoing  referred  to 
property  from  loss  or  damage  by  fire,  exposure,  or  otherwise.  All 
orders  subject  to  the  approval  of  Charles  H.  Childs  &  Co.,  and 
when  accepted  cannot  be  canceled.  No  agreement  shall  vary  the 
terms  of  this  contract  unless  written  herein,  or  attached  hereto. 

"Gentlemen  —  Please  enter  order  for  the  following  goods.  *  *  * 

"  Ship  about  as  ordered,  via  R.  R. 

"  Terms  4  Mo.    Note  less  6%. 

"  (Harnesses  ordered.) 

"(Signed)  WIIXIAM  H.  ROWERDINK." 

It  is  claimed  by  the  plaintiff  that,  under  said  contracts,  said 
Rowerdink  was  the  agent  of  the  plaintiff ;  that  said  merchandise 
was  consigned  to  him  by  the  plaintiff  for  sale  on  commission  for 
cash  or  upon  credit ;  that  said  Rowerdink  was  to  receive  as  commis- 
sions all  he  could  obtain  over  and  above  certain  specified  prices  at 
which  the  merchandise  was  consigned  to  him ;  and  that  he  had  no 
right  to  transfer  said  merchandise  in  payment  of  an  existing  debt  of 
his  own,  but  only  to  sell  the  same  for  cash  or  credit  as  an  agent  ordi- 
narily does.  It  is  quite  evident  that  such  was  the  design  and  intent 
of  the  plaintiff,  and  that  said  contracts  were  carefully  prepared  with 
that  purpose  in  view. 

These  contracts  provide  that  the  subscriber  shall  act  as  the  agent 
of  the  plaintiff  and  hold  all  goods  and  proceeds  of  sale  subject  to  the 
order  of  the  plaintiff ;  that  the  subscriber  shall  sell  the  goods  men- 
tioned in  the  contract  within  the  period  of  four  months  or  as  other- 
wise agreed,  and  account  at  tlie  termination  of  such  period  for  the 
goods  received  in  cash  or  satisfactory  bank  notes  bearing  interest. 
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As  I  construe  the  contract,  the  subscriber  is  obliged  to  account,  in 
cash  or  bank  notes,  at  the  end  of  four  mouths  for  only  the  merchan- 
dise sold  by  him  as  such  agent ;  that  he  is  not  bound  by  the  terras 
of  the  contract  to  take  and  pay  for  the  merchandise  then  remaining 
unsold  in  his  hands ;  that  he  is  to  sell  all  goods  received  \vithin 
four  months'  time,  and   to  account  for  the  same  in  cash  or  bank 
notes.     The  only  liability  that  the  subscriber  to  the  contract  incurs 
by  reason   of  his  failure  to  sell  the   consigned   goods  within  the 
period  prescribed,  is  the  damage  the  plaintiff  may  sustain  by  reas^on 
of  his  failure  to  do  so.     I  find,  from  the  provisions  of  these  con- 
tracts, that  there  was  no  sale  of  merchandise  on  credit,  but  a  con- 
signment of  the  same  at  certain  prices  by  a  principal  to  his  agent, 
for  sale  on  commission,  with  the  implied  agreement  that  the  agent 
shall  not  sell  at  less  than  the  prices  specified  in  the  invoice,  receiv- 
ing for  his  commissions  all  he  obtains  over  such  prices.     The  giv- 
ing of  notes  at  the  time  the  goods  were  received  did  not  make  the 
transaction  a  sale  of  goods  on  credit  because  the  contracts  expressly 
provided  that  the  execution  of  such  notes  should  not  have  that  effect. 
It  appears  from  the  evidence  that  notes  were,  given  by  Rower- 
dink  to  the  plaintiff  from  time  to  time  ;  that  sometimes  the  notes 
included  two  or  more  consignments  of  merchandise,  but  that  the 
same  were   not  given  on  general  account;  that  the  plaintiff  fre- 
quently procured  said  notes  to  be  discounted,  and  from  time  to  time 
they  were  partly  paid,  by  Rowerdink  to  the  plaintiff,  and  partly 
renewed  by  Rowerdink ;  that  notes  were    given  by  Rowerdink  to 
the  plaintiff  for  all  the  merchandise  involved  in  this  action ;  and 
that  goods  of  the  value  of  ninety-two  dollars  and  sixty  cents,  for 
which  a  recovery  is  souglit,  were  covered  by  notes  which  had  been 
discounted  by  tfie  plaintiff  and  were  held  by  third  parties  at  the 
time  of  the  commencement  of  this  action  ;  that  none  of  said  notes 
given  by  Rowerdink  for  the  goods  involved  lierein  have  been  paid. 
Upon  the  trial  of  this  action  it  appeared  that  the  plaintiff  had  become 
the  owner  of  all  of  said  notes  above  mentioned,  and  it  produced  the 
same  upon  the  trial  of  this  action  and  offered  to  surrender  the  same. 
This,  I  think,  was  all  that  was  required  of  the  plaintiff  to  enable  it 
to  maintain  this  action. 

Mr,  Rowerdink  mingled  the  moneys  derived  from  the  sale  of 
goods  received  from  the  plaintiff  with  his  moneys,  and  from  time  to 
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time  paid  notes  given  the  plaintiff  out  of  his  general  funds,  render- 
ing no  account  of  sales  of  said  goods,  and  selling  the  same  on  what 
period  of  credit  he  chose,  all  of  which  the  plaintiff  knew,  or  had 
reason  to  believe  was  the  case.  The  contracts  provided  that  Rower- 
dink  should  insure  the  interest  of  the  plaintiff  in  the  merchandise, 
but  it  does  not  appear  whether  such  insurance  was  ever  placed 
thereon.  Whatever  effect  such  a  course  of  business  might  have  as  to 
the  proceeds  of  goods  sold  by  Rowerdink,  if  this  action  was  brought 
by  the  plaintiff  against  Rowerdink  to  charge  him  with  an  indebtedness 
conti-acted  in  a  fiduciary  capacity,  as  to  goods  not  sold  by  Rower- 
dink as  agent  of  the  plaintiff  he  is  bound  by  his  contract. 

The  defendant  claims  that  it  is  entitled  to  retain  the  goods  in 
question,  upon  the  ground  that  it  is  a  honajide  purchaser  for  value 
of  said  merchandise.  In  my  view  of  this  case,  the  goods  were  con- 
signed by  a  principal  to  its  agent  for  sale  on  commission,  the  title 
remaining  in  the  principal  until  the  goods  were  sold  by  the  agent  in 
the  usnal  course  of  business.  The  fact  that  the  agent  was  to  receive 
as  commissions  all  he  could  obtain  over  a  certain  price  at  which  the 
goods  were  consigned  to  him,  instead  of  a  percentage  on  sales,  did 
not  change  the  transaction  to  a  sale  of  goods.  Certainly  an  agent 
has  no  right  to  turn  over  consigned  goods  in  payment  of  a  debt  of 
his  own,  and  confers  no  title  by  so  doing. 

It  is  further  claimed  by  the  defendant  that  the  plaintiff  has 
waived  its  right  to  recover  because  it  refused  to  accept  certain  notes 
of  third  parties  tendered  it  by  Rowerdink,  saying  that  it  preferred 
Rowerdink's  notes.  The  evidence  does  not  show  that  this  was  an 
offer  to  account  and  furnish  notes  under  the  contracts  for  goods 
sold,  or  that  the  notes  tendered  were  bank  notes,  satisfactory  or 
collectible.  Nor  was  the  plaintiff  obliged  to  accept  such  notes  for 
consigned  goods  not  sold  by  Rowerdink  at  tiie  time  the  same  were 
tendered. 

I  think,  therefore,  that  the  plaintiff  is  entitled  to  a  recovery  in 
this  action. 


Digitized  by 


Googk 


Casies 


DETEBHINED  IN  THE 


FOURTH   DEPARTMENT 


IN  THE 


APPELLATE    DIVISION, 
"gtbvtmvvir  1899. 


aifl2a6i5|  The  Pkople  OF  THE  State  OF  New  York  ex  rel.  Isaac  L.  Smith 
and  Walteb  H.  Millard,  Respondents,  v.  James  E.  Allen, 
Commissioner  of  Highways  of  the  Town  of  West  Turin,  in  the 
County  of  Lewis,  New  York,  Appellant. 

Highway  Law  —  laying  out  a  highway — failure  to  serve  notice  upon  oioners  and 
occupants  of  the  land —  t?ie  objection  may  be  made  by  a  highway  commissioner  in 
opposition  to  a  proceeding  for  a  mandamus  commanding  him  to  open  the  highway. 

The  failure  to  serve  notice  upon  two  owners  and  occupants  of  lands  through 
which  a  proposed  highway  is  to  be  laid  out,  as  required  by  section  85  of  the 
Highway  Law  (Laws  of  1890,  chap.  568),  is  fatal  to  the  proceedings,  so  far  as 
the  property  of  such  owners  and  occupants  is  concerned. 

The  objection  that  the  proceedings  are  invalid  as  to  the  ow^ners  and  occupants 
upon  whom  notice  was  not  served,  may  be  interposed  by  the  commissioner  of 
highways,  on  the  hearing  of  an  application  for  a  writ  of  peremptor3'  mandamus, 
commanding  him  to  open  and  work  such  highway. 

Appeal  by  the  defendant,  James  E.  Allen,  commissioner  of 
highways  of  the  town  of  West  Turin,  in  the  county  of  Lewis,  New 
York,  from  an  order  of  the  Supreme  Court,  made  at  the  Jefferson 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Lewis  on  the  14th  day  of  June,  1898,  granting  the  relator's 
application  for  a  peremptory  writ  of  mandamus  commanding  the 
said  commissioner  to  forthwith  proceed  to  open  and  work  and  put 
in  condition,  suitable  and  proper  for  public  travel  thereon,  all  that 
part  of  the  proposed  highway  situate  in  the  said  town  of  West 
Turin,  particularly  described  in  said  order,  with  notice  of  an  inten- 
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tion  to  bring  up  for  review  upon  such  appeal  an  order  of  the  County 
Court  of  Lewis  county,  bearing  date  the  25th  day  of  June,  1895, 
and  entered  in  said  clerk's  office,  coniirming  the  report  of  the  com- 
missioners appointed  in  the  proceeding. 

On  the  3d  day  of  October,  1894,  Isaac  L.  Smith  and  Walter  H. 
Millard  presented  their  petition  to  the  county  judge  of  Lewi3 
county  asking  for  the  appointment  of  three  commissioners  to  lay 
out  -a  highway  in  the  towns  of  Turin  and  West  Turin  upon  the  route 
therein  particularly  described.  On  that  day  the  county  judge  made 
an  order  appointing  three  commissioners  to  examine  as  to  the  neces- 
sity for  laying  out  said  highway  and  to  assess  the  damages  caused 
thereby.  On  the  twenty-fifth  of  October  the  commissioners  met  to 
view  the  proposed  highway  and  to  take  testimony  in  relation  to  the 
necessity  of  the  said  proposed  highway  and  the  damages  caused 
thereby.  On  the  25th  of  May,  1895,  they  made  a  decision  wherein 
they  decided  that  the  proposed  highway  was  necessary  and  ordered 
the  same  to  be  laid,  and  assessed  the  damages  of  the  persons  named 
in  the  application,  which  order  was  filed  May  27,  1895,  in  the  Lewis 
county  clerk's  office.  On  the  twenty-fifth  of  June  proceedings  were 
taken  before  the  county  judge  upon  a  motion  for  confirmation,  and 
the  county  judge  made  an  order  confirming  the  same,  which  was 
entered  December  4,  1895.  In  December  1895,  James  E.  Allen,  as 
commissioner,  and  Charles  F.  Taylor,  as  supervisor,  of  the  town  of 
West  Turin  made  a  petition  to  obtain  a  writ  of  certiorari  to  review 
the  proceedings,  and  in  the  petition  it  was  stated,  viz. :  "  That  Jennie 
L.  Whittlesey  was  the  owner  in  fee  of  the  equal  undivided  one-half 
part  of  about  eighty-two  acres  of  land  in  the  town  of  West  Turin 
through  which  said  proposed  highway  ran,  and  through  which  it 
was  laid  by  the  commissioners  by  the  order  above  referred  to.  That 
by  reason  of  that  fact  said  commissioners  had  no  power  or  jurisdic- 
tion to  lay  said  highway  without  notice  to  said  Jennie  L.  Whittlesey. 
That  no  notice  of  the  proceedings  nor  any  part  thereof  was  given 
her.  That  her  deed  of  said  premises  was  duly  recorded  in  the  Lewis 
county  clerk's  office  January  14,  1890,  in  book  No.  80  of  Deeds  at 
page  248.  That  the  objection  to  said  proceedings,  on  account  of  want 
of  notice  to  her,  was  duly  and  timely  taken  upon  said  proceedings  and 
overruled  by  said  commissioners.  That  the  executors  and  trustee  of 
App.  Div.— Vol.  XXXVII.        32 
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the  last  will  of  Gertrude  M.  Whittlesey  was  the  owner  in  fee  of  the 
equal  undivided  one-half  part  of  said  eighty-two  acres  of  land,  and 
her  title  was  evidenced  by  the  deed  referred  to  in  the  preceding 
paragraph  of  this  petition,  and  the  sauie  objection  was  taken  to  said 
proceedings  on  account  of  her  title,  and  the  want  of  notice  to  said 
executor  and  trustee,  as  in  the  case  of  Jennie  L.  Whittlesey  above 
mentioned,  which  objection  was  overruled  by  said  commissioners." 
A  motion  was  made  at  Special  Term  to  dismiss  the  certiomri,.and 
was  denied  on  the  28th  of  December,  1895.  An  appeal  was  taken 
from  that  order  and  was  brought  to  argument  and  decided  by  this 
court  in  July,  1896,  reversing  the  order  and  quashing  the  writ  of 
certiorari.  The  opinion  delivered  in  behalf  of  the  court  is  found 
reported  in  8  Appellate  Division,  395.  On  the  twenty-eighth  of 
May,  the  relators  gave  notice  of  a  motion  for  the  Jefferson  Special 
Term  asking  a  peremptory  writ  of  mandamus.  In  opposition  to 
the  motion  the  appellant  a])peared  and  read  an  affidavit  in  which  he 
claimed  that  the  proceedings  were  void  for  the  following  reasons : 
"  No  notice  of  any  of  the  proceedings,  or  hearing  before  the  commis- 
sioners was  given  to  two  of  the  landowners  through  whose  lands 
the  proposed  highway  ran,  to  wit,  E.  B.  Woohvorth,  who  held  the 
one-half  interest  and  title  in  about  eighty-two  acres  of  land,  as  execu- 
tor and  trustee  under  the  last  will  and  testament  of  Gertrude 
Whittlesey,  deceased,  and  Jennie  Whittlesey  6f  Lyons  Falls,  N.  Y., 
the  wife  of  Walter  Whittlesey,  who  owned  the  undivided  one-half 
of  the  same  lands,  and  who  for  many  years  last  past  resided  upon 
and  occupied  said  premises.  The  title  of  said  parties  was  recorded 
in  the  clerk's  office  of  Lewis  county  in  book  No.  80  of  Deeds  at  page 
248,  and  the  possession  and  occupation  of  said  premises  by  said 
Jennie  Whittlesey  was  open  and  notorious,  and  had  been  for  a  long 
time  previous  to  the  date  of  said  proceedings."  It  was  also  stated 
in  the  affidavit'  that  Woolworth  and  Jennie  Whittlesey  had  refused 
to  receive  the  compensation  allowed  by  the  commissioners  for  the 
right  of  way  across  said  premises,  to  wit,  $150,  which  allowance 
was  made  to  Walter  Whittlesey  and  not  to  the  owners  or  either  of 
them.  The  affiant  also  stated  that  said  parties  "  have  served  notice 
upon  deponent  that  if  he  enters  upon  said  premises  and  undertakes 
to  open  said  highway,  he  will  be  sued  and  enjoined."  He  also  pro- 
duced and  set  out  in  his  affidavit  a  letter  which  he  had  received  from 
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an  attorney  advising  him  that  no  lawful  higliway  had  been  laid  over 
the  Whittlesey  farm,  and  that  any  one  who  attempts  to  open  such 
supposed  road  will  be  enjoined  at  once. 

Walter  BaUou^  for  the  appellant. 
H.  H.  liyel,  for  the  respondents. 

Hardin,  P.  J. : 

Section  82  of  the  Highway  Law  (Laws  of  1890,  chap.  568,  1  E. 
S.  [9th  ed.]  695)  provides,  viz. :  "  Any  person  or  corporation  assess- 
able for  highway  labor  may  make  written  application  to  the  com- 
missioners of  highways  of  the  town  in  which  he  or  it  shall  reside^ 
or  is  assessable,  to  alter  or  discontinue  a  highway,  or  to  lay  out  a 
new  highway." 

Sections  83  and  84  provide  under  what  circumstances  applica- 
tion may  be  made  to  the  county  judge  for  the  appointment  of 
commissioners. 

In  section  85  it  is  provided  that  the  applicant  shall  cause  at  least 
eight  days'  written  or  printed  notice  to  be  posted  in  not  less  than 
three  public  places  in  the  town,  specifying  as  near  as  may  be  the 
highway  to  be  laid  out,  altered  or  discontinued,  the  tracts  or  parcels, 
of  land  through  which  it  runs,  and  the  time  and  place  of  the  meet- 
ing of  the  commissioners  appointed  by  the  County  Court  to  examine 
the  highway  as  mentioned  in  the  last  section.  The  section  further 
provides,  viz. :  *'  Such  notice  shall,  also,  in  like  time,  be  personally 
served  on  the  owner  and  occupant  of  the  land,  if  they  reside  in  the 
town,  or  by  leaving  the  same  at  tlieir  residence  with  a  person  of 
mature  age ;  if  they  do  not  reside  in  the  same  town,  or  service  can- 
not be  made,  a  copy  of  such  notice  shall  be  mailed  to  such  oioner 
and  occupant  if  their  post  office  address  is  known  to  the  applicant 
or  ascertainable  by  him  upon  reasonable  inquiry." 

No  notice  was  served  in  any  manner  upon  Jennie  Whittlesey  or 
E.  B.  Woolworth.  The  omission  is  fatal  to  the  proceedings  so  far 
as  they  affect  the  property  of  those  respective  owners  and  occupants. 
Doubtless  the  parties  conducting  the  proceedings  supposed  the  prop- 
erty was  owned  and  occupied  by  Walter  Whittlesey.  Indeed,  the 
commissioners  who  made  the  award  of  $150  declared  it  to  be  to 
Walter  Whittlesey  for  damages  sustained  in  crossing  the  eighty-two 
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acres  of  land.  The  owners  and  occupants  of  the  land  were  clearly 
entitled  to  the  notice  mentioned  in  the  section  just  quoted,  and 
because  of  the  absence  of  that  notice  their  land  is  not  bound  by  the 
proceedings  had,  however  effectual  they  may  be  as  to  the  other 
parties  who  have  received  proper  notice. 

It  is  contended  in  behalf  of  the  respondents  that  certain  objec- 
tions were  taken,  or  might  have  been  taken,  in  the  proceedings  in 
the  County  Court,  and  that  the  commissioner  of  highways  ought 
not  to  be  heard  in  opposition  to  the  application  for  a  writ  for  per- 
emptory mandamus  to  raise  the  objections  which  he  seeks  in  his  affi- 
davit before  the  Special  Term.     We  think  the  contention  is  not  sound. 

In  People  v.  Commissioners  of  Highways  of  Seward  (27  Barb. 
94)  it  was  held  that  a  jurisdictional  fact  was  open  to  contradiction. 
It  was  further  held :  "  The  proceeding  by  mandamns,  to  compel 
commissioners  of  liighways  to  open  a  road,  should  not  be  resorted 
to  where  its  necessary  effect  would  be  to  subject  the  commissioners 
to  an  action  for  trespass.  If  the  facts  show  a  want  of  jurisdiction^ 
so  as  to  make  the  proceedings  entirely  void,  this  is  a  sufficient  ground 
for  not  awarding  a  peremptory  mandamus.  Commissioners  of  high- 
ways are  not  estopped  by  the  fact  that  tliey  have  assumed  an  unlaw- 
ful authority  and  acted  under  it,  from  asserting  their  want  of  juris- 
diction and  refusing  to  proceed  further,  whenever  they  discover 
their  error." 

Under  the  Revised  Statutes  (1  R.  S.  519,  §  91 ;  Id.  514,  §  62) 
a  notice  in  writing  of  three  days  to  the  occupant  of  the  land  through 
which  the  road  was  to  run  was  necessary  before  the  judges  could 
proceed  to  lay  out  the  higliway.  In  tlie  absence  of  such  a  notice  it 
was  held  in  People  ex  reL  Edick  v.  Oshorn  &  Others^  Jtidges  of 
Ilerlcimer  Common  Pleas  (20  Wend.  186),  that  the  proceedings 
were  unauthorized. 

In  People  ex  rel,  Dana  v.  Robertson  (17  How.  Pr.  74),  in  refer- 
ring to  the  same  provision  of  the  Revised  Statutes  requiring  the 
three  days'  notice,  it  was  said  :  "  This  notice  is  indispensable  to  give 
the  referees  jurisdiction  to  proceed."  In  that  case  a  motion  for  a 
peremptory  writ  of  mandamus  was  denied. 

It  is  alleged  that  Walter  Whittlesey  has  consented  to  the  proceed- 
ings and  that  he  had  notice  thereof  and  that  he  took  part  in  the 
inquiry  as  to  damages  that   should   be  awarded   for  crossing    the 
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eightj-'two  acres  of  land,  and  that  the  commissioners  acted  upon  the 
assumption  that  he  was  the  owner  and  occupant.  Doubtless,  so  far 
as  he  was  concerned,  the  proceedings  might  be  held  efficient,  but 
they  are  wholly  inefficient  as  to  Jennie  Whittlesey  and  E.  B.  Wool- 
worth;  and,  therefore,  the  commissioner  of  highways  ought  not  to 
be  required  to  take  steps  to  open  the  highway  across  their  lands  and 
thus  subject  himself  to  an  action  for  trespass. 

We  think  the  order  allowing  a  peremptory  writ  of  mandamus 
should  be  reversed,  with  costs. 

All  concurred. 

Order  reversed,  with  costs. 


Habby  J.  Gould,  Appellant,  v,  Lenox  Corporation,  Respondent.       |ai66»632| 

Contract  of  employment -^  agreement  to  furnish  an  employee  a  room  and  board  euch 
as  y>ere  furnished  Vie  guests  of  an  apartment  house — what  constitutes  a  breach 
thereof. 

In  an  action  to  recover  damages  for  the  breach  of  a  written  contract,  whereby 
the  defendant,  the  owner  of  an  apartment  house,  agreed  to  employ  the  plaintiff 
for  the  period  of  one  year,  and  to  furnish  him  and  his  wife  without  charge  a 
room  and  board  in  its  apartment  house,  said  room  and  board  to  be  of  such  char- 
acter and  quality  as  was  and  is  regularly  furnished  to  the  guests,  boarders  and 
tenants  of  said  apartment  house  by  the  defendant,  evidence  was  given  tending- 
to  show  that  the  defendant  refused  to  permit  the  plaintiff  and  his  wife  to  take 
their  meals  in  the  public  dining  room,  although  there  were  vacant  places  there, 
and  required  them  to  take  their  meals  in  the  "  Ordinary,"  which  was  a  room  in 
said  apartment  house  where  the  nurses,  maids  of  tenants  and  waiters  took  their 
meals;  and  that  the  defendant  sought  to  place  the  plaintiff  and  his  wife  in  a 
room  intended  to  be  occupied  by  a  single  person,  which  room  was  on  the 
seventh  floor,  opening  on  a  freight  elevator,  by  which  all  the  garbage  was- 
taken  up  and  down,  and  was  so  situated  that  a  person  could  not  go  from  it  to 
the  main  corridors  of  the  building  except  by  going  up  stairs  to  the  kitchen  or 
down  to  the  rear  apartments. 

Held,  that  the  evidence  presented  a  question  of  fact  as  to  whether  the  defendant 
had  committed  a  breach  of  the  contract,  which  should  have  been  submitted  to- 
the  jury. 

Appeal  by  the  plaintiff,  Harry  J.  Gould,  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  ofirce  of  the  clerk  of  the  county  of 
Erie  on  the  27th  day  of  May,  1898,  upon  the  verdict  of  a  jury  ia 
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favor  of  tlie  plaintiff  for  forty-seven  dollars,  rendered  by  direction 
of  the  court,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  25th  day  of  August,  1898,  denying  his  motion  for  a  new  trial 
made  upon  the  minutes. 

The  defendant  is  a  domestic  corporation  owning  and  operating  an 
apartment  house  in  the  city  of  Buffalo ;  and  in  the  complaint  it  is 
alleged  that  on  the  7th  of  August,  1897,  it  entered  into  an  agree- 
ment and  contract  in  writing  with  the  plaintiff  "whereby  said 
defendant  promised  and  agreed  to,  and  did  then  and  there,  engage 
the  services  of  this  plaintiff  for  a  period  of  one  year,  commencing  on 
the  9th  day  of  August,  1897,  and  whereby  said  defendant  agreed,  as 
consideration  for  the  rendering  of  the  said  services  by  the  plaintiff . 
(1)  To  pay  the  plaintiff  the  monthly  salary  of  seventy-five  dollars 
($75.00),  and  to  furnish  to  plaintiff  and  plaintiff's  wife,  without 
charge,  a  room  and  board  at  the  *  Lenox '  Apartment  House  in  the 
city  of  Buffalo,  said  room  and  board  to  be  of  such  character  and 
quality  as  was  and  is  regularly  furnished  to  the  guests,  boarders  and 
tenants  of  said  apartment  house,  by  the  defendant ;  or  (2)  to  pay  to 
plaintiff  the  monthly  salary  of  seventy-five  dollars  ($75.00),  and  to 
provide  room  and  board,  without  charge,  for  plaintiff  and  plaintiff's 
wife,  in  a  building  other  than  the  said  '  Lenox '  Apartment  House  ; 
or  (3)  to  pay  to  plaintiff  the  salary  of  one  hundred  twenty-five  dol- 
lars ($125.00)  per  month  in  lieu  of  other  compensation,  as  defend- 
ant should  from  time  to  time  elect." 

The  plaintiff  entered  into  the  employment  of  the  defendant  under 
the  contract  and  remained  in  the  service  of  the  defendant  until 
some  day  in  the  month  of  November,  1897,  when  it  is  alleged  that 
the  defendant  repudiated,  broke  and  dissolved  the  contract  and  dis- 
<5harged  the  plaintiff  and  refused  to  further  furnish  plaintiff  and 
plaintiff's  wife  with  the  said  board  and  room  in  the  Lenox  Apart- 
ment House,  or  to  provide  board  and  room  for  the  plaintiff  and 
plaintiff's  wife  in  a  building  other  than  the  said  Lenox  Apartment 
House,  or  to  pay  to  plaintiff,  then  or  at  any  time  thereafter,  the  sal- 
ary of  $125  per  month  in  lieu  of  other  compensation,  according  to 
the  terms  of  the  said  contract.  It  is  further  alleged  in  the  com- 
plaint that,  by  reason  of  the  breach  of  said  contract  on  the  part  of 
the  defendant,  there  became  due  to  the  plaintiff  the  sum  of  $420. 

The  defendant,  in  its  answer,  admitted  that  it  was  a  corporatioii, 
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and  that  on  the  7th  of  August,  1897,  it  entered  into  an  agreement 
and  contract,  in  writing,  with  the  plaintiff.  It  alleges  that  the 
plaintiff  was  furnished  by  the  defendant  "  with  a  room  and  board 
at  the  said  *  Lenox'  Apartment  House,  according  to  the  terms  of  the 
said  contract."  The  answer  also  sets  out  the  contract  entered  into 
between  the  parties  on  the  7th  of  August,  1897.  That  contmct  con- 
tains the  following  clauses,  to  wit :  "  It  is  understood  that  if  we 
desire,  we  can  pay  you  $125.00  per  month,  in  lieu  of  S75.00  per 
month,  and  furnishing  you  and  wife  room  and  board.  The  dura- 
tion of  this  contract  to  be  one  year,  but  it  is  agreed  that  this  con- 
tract may  be  dissolved  by  us  at  the  end  of  any  month,  after  two 
months  from  this  date,  by  paying  you  three  hundred  dollars  ($300) 
in  advance." 

It  is  alleged  in  the  answer  that  the  defendant,  on  the  12th  day  of 
November,  1897,  broke  and  violated  the  contract,  and  **  so  con- 
tinned  to  and  until  the  19th  day  of  November,  1897,  at  which  last- 
mentioned  time  plaintiff  violated  said  contract  and  refused  further  to 
perform  the  said  contract,  without  the  consent  or  acquiescence  of 
the  defendant."  It  is  further  alleged  that  during  such  time  plain- 
tiff performed  all  the  labor  and  services  required  of  him  by  defend- 
ant under  said  contract,  and  continued  to  occupy  the  rooms  assigned 
him  in  the  defendant's  building ;  that  plaintiff  thereby  waived  the 
alleged  breach  by  defendant  of  said  contract,  and  ratified,  confirmed 
and  acquiesced  in  said  alleged  wrongful  acts  of  defendant. 

kelson  M,  Redjield^  for  the  appellant. 

Edward  C.  Mason^  for  the  respondent. 
Habdin,  p.  J. : 

Plaintiff,  upon  the  trial,  gave  evidence  to  show  that  the  defend- 
ant committed  a  breach  of  the  contract  by  declining  and  refusing  to 
permit  the  plaintiff  to  occupy  the  public  dining  room,  and  by  requir- 
ing and  insisting  that  he  and  his  wife  omit  to  take  seats  and  their 
meals  in  the  public  dining  room.  The  evidence  tends  to  show 
that  the  price  for  the  meals  in  the  public  dining  room  was  at  the 
rate  of  nine  dollars  per  week  for  each  person.  The  evidence  also 
tends  tb  show  that  the  defendant  insisted  upon  the  plaintiff  and  his 
wife  taking  their  meals  in  the  "  Ordinary  "  with  the  servants,  nurse 
girls  and  other  employees  of  the  defendant.     The  evidence  tends  to 
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show  that  the  price  for  meals  in  the  Ordinary,  which  was  a  room  on 
the  side  of  the  building  where  the  nurses  and  maids  of  tenants  in  the 
building  took  their  meals,  as  well  as  the  waiters,  was  three  dollars 
and  fifty  cents  to  four  dollars  per  week.  There  was  evidence  that 
there  were  between  forty-five  and  fifty  persons  taking  their  meals  in 
the  public  dining  room,  and  that  there  were  vacant  places  in  that 
room  which  might  have  been  occupied  by  the  plaintiff  and  his  wife,  the 
evidence  being  that  the  seating  capacity  of  the  public  dining  room 
was  seventy-eighf.  The  defendant  sought  to  place  the  plaintiff  and 
his  wife  in  a  room  that  was  "  intended  to  be  occupied  singly  and 
alone"  on  the  seventh  floor,  which  room  had  a  door  on  to  the 
freight  elevator  only.  It  was  a  medium-sized  room,  in  which  there 
was  no  running  water,  and  off  from  it  was  a  small  closet  and  one 
small  window  looking  out  right  by  the  side  of  the  house  for  the 
freight  elevator,  and  was  next  to  a  room  used  by  the  waiters  for 
their  dressing  room  and  lounging  room.  "  All  the  garbage  was 
taken  up  and  down  the  freight  elevator,  and  the  only  place  for  the 
garbage  cans  to  be  put  were*  out  on  that  platform,  which  was  a  very 
small  platform  right  here  by  the  freight  elevator ;  there  was  a  stair- 
way there  and  all  the  garbage  from  the  kitchen  of  the  house,  for 
the  main  dining  room,  went  down  this  freight  elevator." 

There  is  some  evidence  tending  to  show  that  the  room  to  which 
the  defendant  sought  to  assign  the  plaintiff  and  his  wife  was  so 
situated  that  a  person  could  not  get  from  there  to  the  main  corri- 
dors of  the  building,  and  that  persons  occupying  it  were  obliged  to 
go  up  stairs  to  the  kitchen  or  to  go  down  stairs  to  the  rear  apart- 
ments, and  that  in  going  down  stairs  to  the  basement  they  could  get 
to  the  other  floors  and  hallways  to  the  front  of  the  building. 

We  think  that  the  evidence  tended  to  show  that  the  defendant 
had  committed  a  breach  of  the  contract,  and  that  the  plaintiff  and 
his  wife  were  not  properly  furnished  with  facilities  for  taking  their 
meals  in  the  public  dining  room,  and  that  they  were  improperly 
required  to  take  their  meals  in  the  *'  Ordinary." 

The  plaintiff  requested  the  court  to  direct  a  verdict  in  his  behalf 
for  the  unpaid  wages  and  for  the  $300  mentioned  in  the  contract. 
The  court  declined  the  request  thus  made  and  the  plaintiff  took  an 
exception. 
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The  counsel  for  the  defendant  asked  "  to  go  to  the  jury  on  the 
facts  in  this  case,  upon  the  contract  itself,  upon  the  question  of  dam- 
ages, upon  the  queation  of  breach,  upon  the  question  of  the  *  *  * 
right  to  recover  the  $300  for  the  dissolution  of  the  contract  on  the 
part  of  the  defendant."  This  request  was  declined,  and  an  excep- 
tion was  taken  to  the  refusal.  Thereupon  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  forty-seven  dollars,  to  which  direc- 
tion the  plaintiff  excepted. 

We  think  the  learned  trial  judge  fell  into  an  error  in  refusing  to 
submit  the  questions  of  fact,  presented  by  the  evidence,  to  the  jury. 
If  the  jury,  upon  the  evidence  before  it,  had  found  that  the  defend- 
ant committed  a  breach  of  the  contract,  as  alleged,  and  as  the  evi- 
dence tended  to  support,  then,  in  that  event,  the  plaintiff  was  entitled 
to  recover  the  unpaid  services  and  the  stipulated  damages  of  $300 
mentioned  in  the  contract.  There  was  sufficient  evidence  given 
upon  the  trial  to  have  authorized  the  court  to  submit  the  question 
to  the  jury  as  to  whether  the  defendant  had  not  violated  its  obliga- 
tions to  the  plaintiff  and  thereby  given  him  the  right  to  recover  the 
damages  mentioned  in  the  contract.  We  think  there  should  be  a 
new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


Hebkiheb  County  Light  and  Power  Company,  Plaintiff, 'W.  Thomas 
H.  Johnson  and  Others,  as  Assessors  of  the  City  of  Little  Falls, 
Defendants. 

lax  Law — ntbdivUion  8  of  section  2  thereof  applies  to  apparatiu  used  in  the  manu- 
facture of  gas  and  electricity — it  may  he  taaed  as  real  estate. 

The  language  of  subdivision  8  of  section  2  of  the  Tax  Law  (Laws  of  1896,  chap. 
908),  providing  that  "all  mains,  pipes  and  tanks  laid  or  placed  in,  upon,  above 
or  under  any  public  or  private  street  or  place  for  conducting  »  »  *  elec- 
tricity or  any  property,  substance  or  product  capable  of  transportation  or  con- 
veyance therein  or  that  is  protected  thereby,"  must  be  deemed  applicable  to 
machinery  used  in  connection  with  the  mains  or  wires  generating  or  sending 
forth  electricity  on  the  lines,  or  gas  through  the  mains. 

The  entire  apparatus,  including  an  engine  and  boiler,  used  by  a  corporation  in 
the  manufacture  and  supply  of  gas,  and  engines,  boilers  and  apparatus  used 
App.  Div.— Vol.  XXXVII.        33 
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by  it  in  generating  electricity,  all  of  which  are  known  as  "  trade  fixtures,"  and 
are  situated  in  buildings  standing  upon  land  leased  by  the  corporation,  and  can 
be  removed  from  the  buildings  without  injury  to  the  buildings,  as  well  as  an 
iron  gas  holder  sunk  in  the  ground,  but  removable  in  sections  without  injury  to 
the  freehold,  are  assessable  for  State  and  county  taxes  as  realty  in  the  tax  dis- 
trict where  the  property  is  situated. 
J'OLLBTT,  J.,  dissented  on  the  ground  that  all  the  proper  parties  were  not  brought 
into  court 

Submission  of  a  controversy,  upon  an  agreed  statement  of  facts, 
'pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  plaintiff,  at  the  date  of  the  submission  and  for  some  years 
previous  thereto,  was  a  domestic  corporation,  organized  for  the  pur- 
pose of  manufacturing  and  supplying  gas,  electric  light,  heat  and 
power,  having  its  principal  office  for  transacting  business  at  the  vil- 
lage of  Herkimer,  in  the  town  of  Herkimer,  New  York. 

The  defendants,  at  the  date  of  the  submission  and  for  more  than 
a  year  previous  thereto,  were  the  assessors  of  the  city  of  Little 
Falls,  New  York.  In  July,  1898,  the  plaintiff  was  the  owner  and 
occupant  of  certain  property  used  in  its  business  in  manufacturing 
•and  distiibuting  gas,  and  in  manufacturing  and  distributing  elec- 
tricity for  lighting  and  for  power  in  said  city.  On  the  Ist  day  of 
August,  1898,  said  assessors  completed  their  assessment  roll,  on 
which  they  valued  the  property  of  the  plaintiff  situate  in  said  city 
for  the  purposes  of  taxation  at  $50,000,  and  gave  notice  of  the  com- 
pletion of  said  roll  and  of  the  hearing  of  grievances.  The  property 
valued  for  assessment  at  $50,000  is  made  up  of  seven  items,  all 
assessed  as  realty.  On  grievance  day  the  plaintiff  appeared  before 
the  assessors  and  filed  with  them  a  written  statement,  duly  verified, 
by  which  it  asserted  that  certain  property  assessed  on  said  roll  as 
real  estate,  and  valued  for  taxation  at  $26,300,  was  personal  prop- 
erty, and  assessable  only  in  the  village  and  town  of  Herkimer, 
where  the  plaintiff's  principal  office  was  located,  and  that  the  assess- 
ment thereof  by  the  assessors  of  the  city  of  Little  Falls  was  **  ille- 
gal and  erroneous."  The  facts  in  respect  to  the  property  so  asserted 
to  have  been  assessed  illegally  are  set  forth  in  items  3,  4  and  6  in 
the  agreed  submission,  as  follows : 

"Item  3. 
"  That  contained  in  the  gas  house,  above  mentioned,  are  two  brick 
^as  beaches,  one  having  four  and  the  other  three  iron  retorts; 
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tliese  benches  stand  upon  the  brick  floor  of  the  gas  house ;  the  iron 
retorts  are  each  connected  by  means  of  a  six-inch  iron  pipe  with  an 
eighteen-inch  drum ;  this  drum,  in  turn,  is  connected  by  an  iron 
pipe  with  an  iron  condenser,  and  the  condenser  is  in  the  same  way 
connected  with  an  iron  scrubber,  and  this  scrubber  is  also  connected 
by  means  of  an  iron  pipe  with  two  purifiers  made  of  iron,  and  the 
purifiers  are  likewise  connected  with  the  gas  holders.  The  gas  is 
generated  in  the  retorts  and  passes  through  the  scrubber,  condenser 
and  purifiers  into  the  gas  holders,  from  where  it  is  taken  into  the 
gas  mains  for  distribution.  There  is  also  contained  in  this  building 
one  vertical  two-horse  power  engine  with  a  ten-horse  power  vertical 
boiler,  both  being  set  upon  the  gas  house  floor,  and  are  not  attached 
to  the  floor  or  walls  of  the  building.  All  of  this  apparatus,  which 
constitutes  the  entire  gas  manufacturing  machinery  of  the  plaintiff 
(except  two  gas  holders  and  the  gas  mains  and  pipes),  was  placed  in 
said  building  for  the  purpose  of  manufacturing  and  supplying  gas 
as  trade  fixtures,  and  the  same  can  be  removed  from  the  building 
without  injuring  or  destroying  the  building  or  any  part  thereof, 
and  without  damage  to  the  freehold.  All  of  this  apparatus  was 
included  in  the  above-mentioned  assessment  against  the  plaintiff  at  an 
assessed  valuation  of  $3,000. 

"Item  4. 

"  On  the  firat  day  of  July,  1898,  the  plaintiff  was  in  possession, 
under  a  lease  from  year  to  year,  of  a  small  piece  of  land  belonging 
to  Charles  King,  lying  on  the  south  side  of  East  Mill  street,  in  said 
city,  about  sixty  feet  square,  upon  which  was  located  an  iron  gas 
holder  forty  feet  in  diameter,  standing  in  a  pit  sixteen  feet  deep ; 
this  holder  is  a  trade  fixture,  and  can  be  removed  in  sections  without 
injury  to  the  freehold,  and  was  included  in  said  assessment  against 
the  plaintiff  at  an  assessed  valuation  of  $2,000.  The  land  upon 
which  the  same  stands  was  assessed  upon  the  same  roll  to  the 
owner,  Charles  King.     *     *     * 

"Item  6. 

"  On  the  first  day  of  July,  1898,  the  plaintiff  was  in  possession 

under  a  lease,  a  copy  of  which  is  hereto  annexed,  marked  Exhibit 

A,  and  made  a  part  hereof,  of  lots  Nine,  Ten,  Eleven  and  Twelve, 

located  on  the  south  side  of  East  Mill  street,  in  said  city,  upon 
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which  was  located  a  permanent  stone  building,  three  stories  high, 
in  which  was  contained  electrical  generating  machinery  belonging 
to  plaintiff,  as  follows  : 

"Three  horizontal  tubular  boilers,  of  100  horse  power  each, 
bricked  in,  but  not  attached  to  the  floor  of  the  building  in  any  way, 
except  as  stated.  Each  of  these  boilers  are  connected  by  a  four- 
inch  iron  pipe  with  a  twelve-inch  iron  main,  and  from  this  main  leads 
a  twelve-inch  iron  pipe  conducting  the  steam  from  said  boilers  to 
two  compound  engines  with  condensers,  made  by  Mcintosh,  Sey- 
mour &  Co.,  of  Auburn,  N.  Y.,  the  rated  capacity  of  which  is  150 
horse  power  each.  These  engines  stand  upon  the  floor  of  the  build- 
ing supported  by  masonry,  to  which  the  same  are  bolted,  and  both 
of  which  can  be  removed  from  the  building  and  premises  by 
unscrewing  the  nuts  from  each  bolt,  without  injuring  in  any  way  the 
building  or  freehold.  The  power  from  these  engines  is  transmitted 
to  a  main  line  shaft  by  means  of  friction  clutches,  which  main  shaft 
is  one  hundred  and  thirteen  feet  long,  made  in  five  sections,  sup- 
ported by  iron  floor  stands,  fastened  to  the  floor  with  iron  bolts,  and 
all  removable  in  the  same  way  a6  the  engines.  Connected  with  this 
shaft  by  means  of  driving  belts  are  two  1,000  sixteen  candle  light 
dynamos ;  one  2,000  sixteen  candle  light  dynamo ;  one  100  horse 
power  generator ;  three  dynamos,  of  fifty  2,000  candle  power  lights 
each.  This  machinery  was  included  in  said  assessment  against  plain- 
tiff at  the  following  assessed  valuations : 
7  dynamos  and  connections $9,500 

2  engines  and  connections 5,000 

3  boilers  and  connections 4,000 

Shafting  and  gearing 2,300 

For  other  machinery  connected  with  the  above 500 

"  Total $21,300 


"  The  above-mentioned  machinery  was  placed  upon  said  leased 
premises  soon  after  the  date  of  the  lease  hereto  annexed  by  plain- 
tiff's predecessor.  United  Gas  and  Electric  Companies,  as  trade  fix- 
tures, and  is  now  used  as  such,  and  may  be  removed  therefrom 
without  injury  to  said  building  or  to  the  freehold  in  any  manner 
whatever.    That  the  stone  building  in  which  the  above-mentioned 
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and  described  machinery  is  contained,  together  with  the  land  upon 
which  the  same  stands,  was  assessed  to  Watts  T.  Loomis  and  others, 
as  owners  npon  the  same  assessment  roll,  at  the  sum  of  $15,000. 

"  That  all  of  the  above-mentioned  articles  are  connected  with  the 
wires,  poles  and  apparatus  mentioned  in  '  Item  7,'  and  altogether 
form  and  constitute  plaintiffs  Electric  Light  and  Power  Plant  in 
the  City  of  Little  Falls." 

The  lease  referred  to  in  the  6th  item  is  dated  February  1,  1897, 
and  is  to  continue  unti\  February  1,  1927,  at  an  annual  rental  of 
$1,500,  and  contains  the  following  provisions : 

"  The  option  (to  plaintiflE)  to  purchase  the  demised  premises  dur- 
ing the  continuance  of  the  lease  upon  terms  to  be  agreed  upon,  and, 
in  case  of  non-agreement,  upon  terms  to  be  fixed  by  arbitration 
between  the  parties,  is  hereby  granted.     *    *    * 

"  The  party  of  the  second  part  (plaintiff)  hereby  agrees  to  pay  all 
taxes  and  assessments  levied  upon  the  demised  premises,  as  an  added 
rental  to  the  rent  already  reserved." 

The  assessors  declined 'to  strike  from  the  assessment  roll  items  3, 
4  and  6,  or  any  part  of  them,  and  the  question  submitted  is  whether 
those  items,  or  any  part  of  them,  were  subject  to  assessment  by  the 
assessors  of  the  city  of  Little  Falls. 

Thxymds  F.  Ward^  for  the  plaintiff, 

S.  H.  Newberry,  for  the  defendants. 

Per  Curiam  : 

Under  the  charter  of  the  city  of  Little  Falls  (Chap.  56^  of  the 
Laws  of  1895)  two  assessment  rolls  are  made  in  each  year,  one  in 
February  for  the  city  taxes  (§§  157  and  158  of  the  charter,  as 
amended  by  chapter  13  of  the  Laws  of  1896),  and  one  in  August  for 
State  and  county  taxes.     (§  151,  charter.) 

It  is  not  stated  in  the  submission  whether  the  assessment  com- 
plained of  was  for  city  taxes,  or  for  State  and  county  taxes,  but  from 
the  date  of  the  assessment  it  is  assumed  to  have  been  for  State  and 
county  taxes. 

It  is  assumed  by  counsel  in  their  briefs  that  the  question  sub- 
mitted is  controlled  by  the  Tax  Law  (Chap.  908,  Laws  of  1896),  and 
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that  the  charter  of  the  city  of  Little  Falls  does  not  afEect  the  ques- 
tion ;  and  upon  that  assumption  this  case  will  be  considered. 

It  is  conceded  by  the  litigants  in  their  submission  that  the  prop- 
erty described  in  items  1,  2,  5  and  7  of  the  submitted  case  was 
legally  assessed  to  the  plaintiff  as  real  estate,  and  at  a  fair  valuation. 
It  is  also  conceded  by  the  litigants  in  their  submission  that  the 
properties  described  in  items  3,  4  and  6  of  the  submitted  case  are 
"  trade  fixtures,"  and  can  be  removed  from  the  buildings  wherein 
used  without  injury  to  the  buildings  or  to  the  real  estate  whereon 
they  are  used. 

By  the  3d  subdivision  of  section  2  of  the  Tax  Law  the  terms 
"land,"  "real  estate"  and  "real  property"  are  defined  as  follows: 
"  3.  The  terms  '  land,'  '  real  estate '  and  '  real  property,'  as  used  in 
this  chapter,  include  the  land  itself  above  and  under  water,  all 
buildings  and  other  articles  and  structures,  sub-structures,  super- 
structures, erected  upon,  under  or  above,  or  affixed  to  the  same; 

*  *  *  all  supports  and  inclosures  for  electrical  conductors  and 
other  appurtenances  upon,  above  and  under  ground  ;  *  *  *  all 
mains,  pipes  and  tanks  laid  or  placed  in,  upon,  above  or  under 
any  public  or  private  street  or  place  for  conducting  steam,  heat, 
water,  oil,  electricity  or  any  proj^rty,  substance  or  product 
capable  of  transportation  or  conveyance  therein  or  that  is  protected 
thereby.     *     *     *» 

By  the  4th  subdivision  of  that  section  the  terms  "personal  estate" 
and  "personal  property"  are  defined  as  follows:  "4.  The  terms 

*  personal  estate '  and  '  personal  property '  as  used  in  this  chapter, 
include  .chattels,  money,  things  in  action,  debts  due  from  solvent 
debtors,  whether  on  account,  contract,  note,  bond  or  mortgage; 
debts  and  obligations  for  the  payment  of  money  due  or  owing  to 
persons  residing  within  this  State,  however  secured,  or  wherever 
such  securities  shall  be  held ;  debts  due  by  inhabitants  of  this  State 
to  persons  not  residing  within  the  United  States  for  the  purchase  of 
any  real  estate ;  public  stocks,  stocks  in  moneyed  corporations,  and 
such  portion  of  the  capital  of  incorporated  companies,  liable  to  tax* 
ation  on  their  capital,  as  shall  not  be  invested  in  real  estate." 

It  will  be  observed  that  there  is  no  language  in  the  4th  subdivision 
of  section  2  above  quoted  which  describes  the  property  mentioned 
in  items  3,  4  and  6,  except  the  word  "  chattels,"  and  the  exact  ques- 
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tion  presesented  is,  whether  tlie  properties  described  in  tliose  items 
are  "  chattels"  or  "real  estate  "  within  the  Tax  Law,  for  if  they  are 
"  chattels,"  they  are  not  assessable  in  the  city  of  Little  Falls,  but  are 
assessable  in  the  village  and  town  of  Herkimer,  under  section  11  of 
article  1  of  the  Tax  Law,  which  provides :  "  §  11.  The  real  estate 
of  all  incorporated  companies  liable  to  taxation  shall  be  assessed  in 
the  tax  district  in  which  the  same  shall  lie,  in  the  same  manner  as 
the  real  estate  of  individuals.  All  the  personal  estate  of  every 
incorporated  company  liable  to  taxation  on  its  capital  shall  be  assessed 
in  the  tax  district  where  the  principal  oflSce  or  place  for  transacting 
the  financial  concerns  of  the  company  shall  be,  or  if  such  company 
have  no  principal  oflSce  or  place  for  transacting  its  financial  concerns, 
then  in  the  tax  district  where  the  operations  of  such  company  shall 
be  carried  on." 

"  The  gas  house  above  mentioned,"  referred  to  in  the  3d  item, 
stands  on  land  leased  by  the  owner  from  year  to  year,  as  is  stated  in 
the  2d  item  of  the  submission,  wherein  it  appears  that  the  property 
described  in  the  3d  item  constitutes  the  gas  generating  apparatus 
belonging  to  the  plaintiff  and  is  connected,  as  appears  in  the  5th 
item  in  the  submission,  with  "  about  eight  miles  of  gas  pipes  and 
mains "  laid  underground  and  through  the  streets  of  tlie  city  of 
Little  Falls  for  the  distribution  of  gas  to  the  plaintiff's  customers,, 
which  mains  were  assessed  in  1898,  for  the  purposes  of  taxation,  as 
realty  and  valued  at  $10,000.  By  the  7th  item  of  the  submission  it 
appears  that  when  the  assessment  was  made,  the  plaintiff  owned  500 
poles  and  15  miles  of  line  wire  for  the  distribution  of  electricity  to 
its  customers  in  the  city,  which  lines  are  connected  with  the 
machinery  described  in  the  6th  item.  It  appears  by  the  submission 
that  the  property  assessed  in  the  3d,  4:th  and  6th  items  is  on  land 
leased  by  the  owners  to  the  plaintiff.  The  term  "  trade  fixtures," 
used  in  the  submission,  does  not  tend  to  advance  the  argument  of 
either  litigant,  nor  does  it  aid  the  court  to  decide  the  question  sub- 
mitted, for  the  reason  that  "  trade  fixtures  "  is  a  term  usually  used 
to  describe  property  which  a  tenant  has  placed  on  rented  realty  to 
advance  the  business  for  which  the  realty  was  leased  and  may,  as 
against  the  lessor  and  those  claiming  under  him,  be  removed  at  the 
end  of  the  tenant's  term.  This  concession  would  be  useful  in  deter- 
mining the  rights  between  the  plaintiff  as  lessee  and  its  landlord. 
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Neither  would  it  aid  the  court  to  consider  the  cases  holding  what 
are  or  are  not  fixtures  as  between  vendor  and  vendee,  mortgagor 
and  mortgagee,  heir  or  devisee  and  personal  representative,  mortga- 
gees and  execution  creditors,  or  between  the  owner  of  the  fee  and 
his  judgment  creditors,  because  the  Tax  Law  has  set  up  a  standard 
of  its  own  which  must  govern  the  case. 

Before  the  passage  of  chapter  293  of  the  Laws  of  1881  (amending 
§  2,  tit.  1,  chap.  13,  pt.  1,  R.  S.),  the  definition  of  the  term  "  real 
estate  "  contained  in  the  Revised  Statutes  was  deemed  applicable  to 
tlie  statutes  relating  to  taxation,  but  by  that  act  property  thereto- 
fore assessable  as  personalty  was  declared  to  be  assessable  as  realty. 
Under  that  and  subsequent  acts  relating  to  taxation  the  definition  of 
the  terms  "  real  estate"  and  "  personal  estate,"  as  used  in  the  Tax 
Law,  must  be  defined  by  those  laws  and  not  by  the  general  statutes 
of  the  State.  We  are  of  the  opinion  that  the  language  in  the  3d 
subdivision  of  section  2  of  the  Tax  Law  above  quoted,  that  "  all 
mains,  pipes  and  tanks  laid  or  placed  in,  upon,  above  or  under  any 
public  or  private  street  or  place  for  conducting  *  *  *  elec- 
tricity or  any  property,  substance  or  product  capable  of  transporta- 
tion or  conveyance  therein  or  tliat  is  protected  thereby,"  must  be 
deemed  applicable  to  machinery  used  in  connection  with  the  mains 
or  wires  for  generating  and  sending  forth  electricity  on  the  lines  or 
gas  through  the  mains.  The  property  described  in  the  contested 
items  8,  4  and  6  is  designated  for  use  in  connection  with  these  lines 
and  mains,  which  are  clearly  designated  as  real  estate  by  the  Tax 
Law,  and  the  property  described  in  those  items  is  assessable  as 
realty  in  the  tax  district  where  it  is  situated. 

A  judgment  should  be  directed  in  favor  of  the  defendants  holding 
that  the  property  described  in  the  3d,  4th  and  6th  items  of  the  sub- 
mission was  rightfully  assessed  in  1898  to  the  plaintiff  by  the 
assessors  of  the  city  of  Little  Falls. 

If  it  should  subsequently  appear  that  the  town  or  village  of 
Herkimer  has  any  interest  in  the  question  submitted,  such  interest 
must  be  regarded  as  open  and  undetermined,  and  the  judgment 
entered  must  contain  a  provision  to  that  effect.  {Gray  v.  DanidSj 
18  App.  Div.  466.) 

The  submission  does  not  provide  for  costs,  and  in  such  a  case  the 
awarding  of  costs  is  discretionary  with  the  court.     (Code  Civ.  Proc 
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§  1281 ;  Gray  v.  Daniels^  18  App.  Div.  466.)     Under  the  circum- 
stances we  think  costs  should  not  be  awarded  to  either  party. 

All  concurred,  except  Follett,  J.,  dissenting ;  Ward,  J.,  not 
voting. 

Follett,  J.  (dissenting) : 

Further  consideration  of  this  case  leads  me  to  the  conclusion  tliat 
it  ought  not  to  be  decided  on  the  submission,  because  all  of  the 
parties  interested  in  the  subject-matter  are  not  before  the  court.  It 
is  apparent  that  the  town  and  village  of  Herkinaer,  in  which  the 
principal  place  of  business  of  the  Herkimer  County  Light  and 
Power  Company  is  located,  has  the  same  interest  in  respect  to  the 
tax  district  in  which  the  property  of  the  corporation  is  assessable  as 
has  the  city  of  Little  Falls,  and  a  judgment  should  never  be  ren- 
dered on  a  submission  when  it  is  apparent  that  persons  or  corpora- 
tions are  interested  in  the  subject-matter  that  are  not  parties  to  the 
submission.  {Baumgrass  v.  Brickell,  7  N.  T.  St.  Repr.  686 ; 
Wavle  V.  TutOe,  11  Wkly.  Dig.  186 ;  Bobart  College  v.  Fitzhugh^ 
27  K  T.  130  ;  Wood  v.  Squires^  60  id.  191 ;  Dickinson  v.  Dickey^ 
76  id.  602  ;  Kennedy  v.  The  Mayor^  79  id.  361.)  The  question  is 
an  important  one  as  between  the  city  of  Little  Falls  and  the  town 
and  village  of  Herkimer,  and  while  the  judgment  rendered  on  this 
submission  will  not  be  binding  upon  the  latter,  yet  the  question 
ought  not  to  be  decided  until  the  rights  of  all  the  parties  interested 
can  be  presented.  A  judgment  recovered  in  an  amicable  actioi;,  or 
on  a  submission,  thougli  it  be  in  the  nature  of  a  proceeding  in  rem^ 
is  not  binding  on  persons  not  in  privity  with  the  litigants  and  who 
have  had  no  opportunity  of  being  heard.  {Calhoun  v.  Millard^ 
121  N.  Y.  69 ;  Lord  v.  Veazie,  8  How.  [U.  S.]  251 ;  2  Freem. 
Judg.  [4tji  ed.]  chap.  13.) 

This  judgment  may  result  in  the  Herkimer  County  Light  and 
Power  Company  being  subjected  to  double  taxation  for  the  year  1898. 
It  is  not  stated  in  the  submission  whether  the  assessment  complained 
of  is  for  city  taxes  or  for  State  and  county  taxes,  and  the  court 
cannot  infer  that  it  relates  to  State  and  county  taxes  or  to  city  taxes. 
In  cases  submitted,  pursuant  to  article  2  of  title  2  of  chapter  11 
(§§  1279-1281)  of  the  Code  of  Civil  Procedure,  the  court  cannot 
App.  Div.— Vol.  XXXVIL        34 
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draw  inferences,  and  can  pass  only  on  facts  plainly  stated  in  the  sub- 
mission. {Fearing  v.  Irwin^  55  N.  Y.  486 ;  Crosby  v.  Thed/ard^ 
13  Daly,  150 ;  Departinent  of  Buildings  v.  Fields  9  App.  Div.  500 ; 
Beer  v.  Simpson^  47  N.  Y.  St.  Repr.  219.) 

The  parties  to  this  submission  should  be  required  to  serve  a  copy 
of  it  on  the  supervisor  of  the  town  of  Herkimer  and  on  the  presi- 
dent of  the  village  of  Herkimer  so  that  they  may  have  an  oppor- 
tunity to  be  heard.   . 

The  decision  should  be  postponed  or  the  submission  dismissed, 
without  costs  to  either  party. 

Judgment  directed  for  the  defendant,  without  costs. 


In  the  Matter  of  the  Application  of  The  Common  Council  of  the 
City  of  Syracuse  for  the  Appointment  of  Commissioners  to 
Ascertain  and  Report  the  Just  Compensation  to  be  Paid  on  the 
Proposed  Opening  of  Oneida  Street,  Sixty-six  Feet  in  "Width, 
from  its  Present  Southern  Terminus  to  the  North  Line  of  Tall- 
man  Street,  Opposite  Beacon  Street. 

The  City  of  Syracuse  and  The  Common  Council  of  the  City  of 
Syracuse,  Appellants;  The  Syracuse,  Binghamton  and  New 
York  Railroad  Company,  Respondent. 

Constitutional  law  —  utreet  opening  proceedings  —  a  statute  providing  for  notice  to 
one  class  of  persons  but  not  to  another  held  to  be  constitutional  as  to  the  former  — 
de  minimis  non  curat  lex. 

Conceding  that  section  167  of  the  charter  of  the  city  of  Syracuse  (Laws  of  1885, 
chap.  26,  as  amd.  by  Laws  of  1888,  chap.  449),  providing  for  notice  of  the 
application  for  the  appointment  of  commissioners  to  ascertain  and  report  the 
just  compensation  to  be  paid  to  persons  owning  and  having  an  interest  in  the 
property  proposed  to  be  taken  in  a  street  opening  proceeding  and  shown  to  be 
benefited  by  the  map  adopted  and  filed,  but  which  does  not  in  express  terms 
provide  that  notice  shall  be  given  to  the  owners  of  property  taken  but  not 
benefited,  is  unconstitutional  so  far  as  it  relates  to  the  opening  of  streets  upon 
lands  taken  but  not  benefited;  nevertheless,  that  portion  of  the  section  which 
relates  to  the  opening  of  the  street  through  lands  all  of  which  are  benefited  is 
not  thereby  rendered  unconstitutional,  as  the  latter  provision  may  be  carried 
into  effect  without  the  aid  of  the  former. 

Where  it  appears  in  such  a  proceeding  that  a  portion  of  the  land  affected  by  the 
proceeding  is  owned  by  a  railroad  company  whose  railroad  consists  of  eighty- 
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one  miles  of  single  track  extending  from  Syracuse  to  Binghamton  and  is 
covered  by  two  trust  mortgages  executed  by  the  railroad  aggregating 
$2,000,000,  on  which  $7,750  remains  due,  the  fact  that  notice  of  the  proceed- 
ings was  not  served  upon  the  substituted  trustee  under  such  mortgages,  does 
not,  upon  the  principle  of  de  minimis  non  curat  lex,  invalidate  the  proceedings. 

Appeal  by  The  City  of  Syracuse  and  The  Common  Council 
thereof  from  an  order  of  the  County  Court  of  Onondaga  county, 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the 
20th  day  of  April,  1898,  dismissing  the  proceedings  for  the  exten- 
sion of  Oneida  street. 

•July  6,  1897,  the  common  council  of  the  city  of  Syracuse,  pursu- 
ant to  section  166  of  the  charter  of  that  city,*  adopted  by  a  two- 
thirds  vote  of  the  members  of  said  council  a  resolution,  which  was 
duly  approved  by  the  mayor  July  12,  1897,  directing  the  chief  engi- 
neer of  the  city  to  make  a  survey  and  map  of  a  proposed  extension 
of  Oneida  street  from  its  southern  terminus  to  the  northern  line  of 
Tallman  street.  July  12,  1897,  the  city  engineer  reported  that  he 
had  made  a  survey  of  the  proposed  extension  and  marked  its  bounda- 
'  ries  on  the  ground  by  monuments,  and  presented  a  map  of  such 
proposed  extension  showing  the  land  to  be  taken,  from  whom  to  be 
taken,  and  the  lands  which  would  be  benefited  by  the  extension  of 
the  street,  which  map  was  approved  July  12,  1897,  by  the  common 
council  and  W£i8  filed  July  12,  1897,  in  the  oflSce  of  the  clerk  of  the 
city  of  Syracuse  and  in  the  office  of  the  clerk  of  the  county  of 
Onondaga.  Thereupon,  July  12, 1897,  said  common  council  adopted 
resolutions  declaring  its  intention  to  extend  said  street  from  its 
southern  terminus  to  the  northern  line  of  Tallman  street,  and  par- 
ticularly described  the  land  to  b6  acquired  for  that  purpose,  and 
also  the  land  which,  in  its  judgment,  would  be  benefited  by  the  pro- 
posed improvement,  which  included  the  land  of  the  Syracuse,  Bing- 
hamton and  New  York  Railroad  Company;  and  that  it  would  apply 
to  the  County  Cofirt  of  the  county  of  Onondaga,  at  a  term  to  be 
held  August  27,  1897,  for  the  appointment  of  three  commissioners 
to  ascertain  and  report  the  ju3t  compensation  to  be  paid  to  the  per- 
son or  persons  owning  or  having  an  interest  in  the  property  proposed 
to  be  taken,  as  provided  by  section  167  of  the  charter  of  said  city, 
which  resolutions  were  passed  by  calling  the  ayes  and  nays,  sixteen 

♦Laws  of  1885,  chap.  26,  as  amd.  by  Laws  of  1888,  chap.  449,  §  18.— [Rbp. 
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of  the  nineteen  members  of  the  common  council  voting  in  favor  of 
the  resolntions.  These  resolutions  were  duly  approved  by  the  mayor 
of  said  city  July  15,  1897. 

July  29,  1897,  a  copy  of  the  resolutions  of  July  12,  1897,  was 
duly  mailed  to  the  persons  interested  in  tlie  property  proposed  to  be 
taken  and  which  was  aflFected  by  said  extension,  and  among  them, 
to  the  Syracuse,  Binghamton  and  New  York  Railroad  Company, 
and  was  published  at  least  five  times  in  five  successive  numbers 
(Sundays  and  legal  holidays  excepted)  in  the  two  official  newspapers 
of  said  city,  being  first  so  published  July  29,  1897.  August  27, 
1897,  the  city,  by  its  attorney,  and  the  Syracuse,  Binghamton  and 
New  York  Railroad  Company,  by  its  attorney,  appeared  before  the 
•County  Court,  the  attorney  for  the  railroad  appearing  specially,  and 
the  proceedings  were,  by  consent,  adjourned  until  September  18, 
1897,  when  the  attorneys  for  the  respective  parties  again  appeared, 
and  the  proceedings  were  adjourned  until  October  20,  1897,  on 
which  date  the  railroad  company  appeared  specially  and  filed  the 
following  objections  to  the  proceedings : 

"  First  That  at  the  time  of  the  commencement  of  said  proceed- 
ings there  were  two  mortgages  on  record  in  the  Onondaga  county 
clerk's  oflSce,  covering  a  portion  of  tlie  property  owned  by  the  said 
Syracuse,  Binghamton  and  New  York  Railroad  Company,  which 
portion  was  included  in  the  property  proposed  to  be  taken  by  said 
city  in  these  proceedings,  which  fact  was  shown  by  the  affidavit  of 
Peter  B.  Cole,  presented  to  said  court  by  said  Jeuney  at  the  time, 
and  that  the  owners  of  record  of  said  mortgages  had  not  been  served 
with  notice  of  the  application  in  the  above-entitled  matter. 

*•'  Second,  That  there  was  no  proper  evidence  that  the  map  refeiTed 
to  in  said  notice  had  been  filed  in  accordance  with  the  provisions  of 
section  166  of  the  revised  charter  of  said  city  in  the  Onondaga 
county  clerk's  ofliice  and  in  the  city  clerk's  oflBce  of  the  city  of 
Syracuse. 

"  Third.  That  there  was  no  evidence  that  monuments  had  been 
placed  as  required  by  said  section  of  the  charter,  indicating  the  lines 
of  said  street. 

^^  Fourth.  That  the  *  ayes'  and  ^  nays'  had  not  been  called  on  the 
passage  of  the  resolutions  of  the  common  council,  as  required  by  the 
city  charter. 
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"  Fifth,  That  the  provisions  of  the  city  charter  under  which  said 
proceedings  were  instituted  are  unconstitutional,  because  section  167 
of  the  revised  charter  of  the  city  of  Syracuse  does  not  provide  for 
notice  to  the  person  whose  land  is  to  be  taken,  but  permits  the  taking 
of  such  land  by  the  city  without  due  process  of  law." 

Thereafter  the  proceedings  were  adjourned,  from  time  to  time,^ 
until  March  18,  1898,  when  they  were  dismissed,  and  from  the  order 
entered  the  city  appeals. 

Lem  S.  Chapmariy  for  the  appellant. 
W,  S.  Jenney^  for  the  respondent. 

FOLLETT,  J. : 

In  respect  to  the  first  objection,  it  is  stated,  in  an  affidavit  verified 
October  20,  1897,  that  the  affiant  has  examined  the  records  in  the 
office  of  the  clerk  of  the  county  of  Onondaga,  and  that  it  appears 
from  those  records  that  October  18, 1856,  the  Syracuse  and  Southern 
Railroad  Company  mortgaged  its  road,  extending  from  Syracuse  to 
Binghamton,  to  trustees,  to  secure  the  payment  of  $1,400,000,  and 
that  there  appears  to  be  due  on  that  mortgage  $2,750;  also,  that  it 
appears  by  said  records  that  May  29,  1867,  the  Syracuse,  Bingham- 
ton and  New  York  Railroad  Company  mortgaged  its  said  road  to 
secure  the  payment  of  $600,000,  upon  which  mortgage  there  appears 
to  be  due  $5,000.  It  is  further  stated  that  Percy  R.  Pyne  has  been 
substituted  as  trustee  under  both  mortgages  in  the  place  of  the 
original  trustees,  and  the  contention  is  that  these  proceedings  are 
invalid,  because  no  notice  of  tlie  application  was  mailed  to,  or  served 
on,  him. 

Without  considering  whether  Percy  R.  Pyne  is  an  "owner'* 
within  the  167th  section  of  the  charter,  I  think  this  objection  is  dis- 
posed of  by  the  maxim  de  miniinis  non  curat  lex. 

Assuming  that  tliere  is  a  liability  of  $7,750  existing  under  the 
two  mortgages,  the  sum  is  so  insignificant  in  proportion  to  the  value 
of  the  railroad,  consisting  of  eighty-one  miles  of  single  track,  extend- 
ing from  Syracuse  to  Binghamton,  that  it  may  well  be  disregarded 
in  this  proceeding,  as  it  is  apparent  that  the  security,  if  a  lien 
exists,  will  not  be  impaired  in  the  slightest  degree  by  the  extension 
of  this  street.     Courts  are  not  bound  to  a  strictness  in  the  construc- 
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tion  of  the  application  of  statutes  which  is  harsh  and  pedantic. 
{The  Reward,  2  Dod.  265,  269 ;  White  v.  Beard,  2  Curt.  Ecc.  480, 
492.)  Such  a  construction  is  allowed  only  for  the  protection  of  a 
substantial  right  threatened  with  invasion.  The  first  objection  is 
untenable. 

The  second  objection  is  not  sustained  by  the  record,  for  it  appears 
that  a  map  of  the  proposed  extension  was  made  by  the  city  engineer 
and  duly  filed  July  12, 1897,  in  the  offices  of  the  clerk  of  the  city 
and  of  the  clerk  of  the  county  of  Onondaga. 

The  third  objection  is  untenable,  for  it  appears  by  the  undisputed 
evidence  contained  in  the  record  that,  when  the  proposed  extension 
was  surveyed,  monuments  were  placed  on  the  ground  showing  the 
location  of  the  extension. 

In  respect  to  the  fourth  objection,  it  appears  that  the  resolution  of 
July  6, 1897,  was  adopted  by  a  two-thirds  vote  of  the  common  coun- 
cil, but  that  the  ayes  and  nays  w^ere  not  called,  and  it  also  appears 
that  the  resolutions  of  July  12,  1897,  were  adopted  by  the  aflSrma- 
tive  votes  of  sixteen  of  the  nineteen  members  of  the  common  coun- 
cil upon  a  call  of  the  ayes  and  nays.  Section  29  of  the  charter  pro- 
vides :  "  The  ayes  and  nays  shall  be  called  and  recorded  on  all 
motions  and  resolutions  authorizing  the  expenditure  or  collection  of 
money  or  the  making  of  local  improvements  or  repairs." 

The  resolution  of  July  6, 1897,  neither  authorized  the  expenditure 
or  collection  of  money,  nor  the  making  of  a  local  improvement,  but 
dimply  authorized  the  engineer  of  the  city  to  make  a  survey  and 
map  of  the  proposed  extension  of  the  street,  and  the  question 
whether  it  should  be  extended  was  left  until  the  coming  in  of  his 
survey  and  map,  and  afterwards,  July  12,  1897,  the  resolutions 
directing  the  extension  of  the  street  were  adopted  upon  a  call  of 
the  ayes  and  nays. 

Is  section  167  of  the  charter  unconstitutional  in  so  far  as  it 
relates  to  these  proceedings  ?  The  section  provides  that  notice  of 
the  application  for  the  appointment  of  commissioners  to  ascertain 
and  report  the  just  compensation  to  be  paid  to  persons  owning  or 
having  an  interest  in  the  property  proposed  to  be  taken  and  shown 
to  be  benefited  by  the  map  adopted  and  filed,  but  the  section  does 
not,  in  express  terms,  provide  that  notice  shall  be  given  to  the 
owners  of  property  taken  but  not  benefited.     If  the  provision  of 
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the  section  which  relates  to  the  opening  of  streets  upon  lands  taken 
but  not  benefited  be  unconstitutional,  it  does  not  render  the  portion 
of  the  section  unconstitutional  which  relates  to  a  proceeding  for  the 
opening  of  a  street  through  lands  all  of  which  are  deemed  by  the 
common  council  to  be  benefited,  and  which  are  described  as  benefited 
on  the  map  adopted  and  filed,  and  in  the  resolutions,  for  it  is  well 
settled  that  in  case  two  provisions  are  contained  in  a  statute,  one  of 
which  is  nnconstitutipnal,  such  unconstitutional  provision  will  not 
vitiate  the  other  provision,  provided  it  can  be  carried  into  eflFect 
without  the  aid  of  the  unconstitutional  provision.  {People  ex  reL 
Angerstein  v.  Kenney^  96  N.  Y.  294 ;  Matter  of  New  York  <& 
Long  Island  Bridge  Co,^  148  id,  640.)  The  proceedings  at  bar 
affect  only  lands  which  are  to  be  benefited  by  the  proposed  opening, 
as  is  shown  by  the  map  and  resolutions.  The  section  provides  that 
the  resolutions  shall  designate  the  time  when  and  the  place  where 
application  will  be  made  for  the  appointment  of  commissionere,  and 
that  a  copy  of  the  resolutions  containing  a  notice  of  the  time  and 
place  when  application  will  be  made  shall  be  published  in  the  two 
official  papers  of  the  city,  and  served  personally  or  by  mail  upon 
the  persons  benefited,  at  least  ten  days  before  the  time  designated 
for  making  the  application,  which  provisions  were  strictly  complied 
with  in  this  proceeding.  The  publication  was  duly  made,  and  a 
notice  was  duly  and  personally  served  July  29,  1897,  on  the  rail- 
road, that  the  application  would  be  made  August  27,  1897. 

I  am  unable  to  see  that  any  substantial  legal  defect  in  these  proceed- 
ings is  pointed  out  by  the  counsel  for  the  railroad.  Mere  technical 
objections  interposed  by  railroads  to  the  opening  of  new  streets  and 
highways  over  their  lines  because  it  will  involve  some  expense  on 
their  part,  are  not  favored  by  the  courts,  for  the  reason  that  rail- 
roads hold  their  lands  subject  to  the  interest  of  the  public ;  and 
such  corporations  are  largely  interested  in  the  growth  of  cities  and 
villages  on  their  lines,  for  it  increases  their  revenues,  and  cities  and 
villages  cannot  grow  without  opening  new  streets  and  avenues. 

The  order  should  be  reversed,  with  costs; 

All  concurred. 

Order  reversed,  with  costs. 
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In  the  Matter  of  the  Claim  of  John  Ehrsam,  Jr.,  Respondent, 
against  The  City  of  Utica,  Appellant,  for  Damages  by  Reason  of 
the  Change  of  Grade  on  Genesee  Street  at  the  Crossing  of  the 
Erie  Canal. 

A  tenant  for  years  is  not  included  in  the  phrase  "  any  person  claiming  tTiat  the  real 

estate  owned  by  them.** 

A  lessee  for  years  is  not  an  owner  of  real  estate  within  the  provisions  of  chapter 
560  of  the  Laws  of  1898,  providing  that  ''Any  person  claiming  that  the  real 
estate  owned  by  them,  or  any  part  thereof,"  has  been  damaged  by  the  change 
of  grade  incident  to  the  construction  of  a  bridge  over  the  Erie  canal  in  the  city 
of  Utica,  may  obtain  such  damages  from  the  city. 

Appeal  by  The  City  of  Utica,  pursuant  to  section  6  of  chapter  560 
of  the  Laws  of  1893,  from  an  award  of  commissioners  appointed 
pursuant  to  said  statute,  sustaining  the  claim  of  John  Ehrsam,  Jr. 

By  chapter  341  of  the  Laws  of  1891  it  was  provided  that  a  new 
bridge  should  be  constructed  in  Genesee  street  in  the  city  of  Utica 
over  the  Erie  canal,  at  the  joint  expense  of  the  city  and  of  the  State. 
The  act. provided  :  "  Nor  shall  the  work  be  commenced  until  the  city 
of  Utica  shall,  in  writing,  release  the  state  from  any  liability  that 
may  arise  or  occur  from  the  change  in  the  grade  of  the  approaches 
to  the  said  bridges." 

This  act  was  amended  by  chapter  560  of  the  Laws  of  1893,  by 
which  it  was  provided : 

"  §  4.  Any  person  claiming  that  the  real  estate  owned  by  them,  or 
any  part  thereof,  by  any  change  that  may  be  made  in  the  grade  of 
Genesee  street  by  reason  of  cutting  or  lowering  said  grade,  may,  at 
any  time  within  thirty  days  thereafter,  file  with  the  city  clerk  a  state- 
ment of  the  amount  of  damages  claimed  by  them.  Upon  the  applica^ 
tion  of  the  corporation  counsel  of  the  city  of  Utica,  and  upon  notice  of 
not  less  than  eight  days  to  all  persons  filing  such  claims,  the  Supreme 
Court,  at  any  special  term  thereof  held  in  the  fifth  judicial  district 
of  the  state  of  New  York,  shall,  upon  such  notice,  appoint  three  dis- 
interested freeholders  of  the  city  of  Utica,  as  commissioners  to  esti- 
mate and  award  damages,  if  any,  which  any  owner  of  real  estate 
may  sustain  by  reason  of  change  of  grade  aforesaid  and  fix  the  time 
and  place  of  their  first  meeting. 
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"  §  5.  The  commissioners  shall  view  the  property  and  may,  at 
their  discretion,  receive  any  legal  evidence  affecting  the  same.  They 
shall  ascertain  and  award  to  each  owner  of  real  estate  such  damages 
as  in  their  opinion  will  fairly  compensate  them  for  injury  occasioned 
by  the  change  of  such  grade  after  deducting  the  benefits,  if  any^ 
received  by  them. 

"  §  6.  The  report  of  the  commissioners,  or  a  majority  of  them, 
shall  be  final  and  shall  be  filed  with  the  said  city  clerk  within  ten 
days  thereafter.  Unless  an  appeal  shall  be  taken  to  the  Supreme 
Court  within  thirty  days  from  the  filing  of  said  report,  the  aggre- 
gate amount  of  such  awards,  if  any,  shall  be  a  charge  on  the  city  of 
Utica,  and  shall  be  included  in  the  next  annual  tax  levy  of  said  city, 
and  the  money  raised  thereby  shall  be  paid  to  the  said  claimants, 
according  to  the  awards  made  in  their  cases,  respectively." 

The  old  bridge  which  was  superseded  by  the  new  one,  constructed 
pursuant  to  said  acts,  was  a  fixed  structure  elevated  high  enough 
above  the  canal  to  admit  of  the  passage  of  boats,  and  approaches 
were  constructed  on  the  north  and  south  sides  thereof  which  raised 
the  grade  of  Genesee  street  on  both  sides  of  the  old  bridge  above 
the  natural  level  of  the  street.  This  old  bridge  had  been  in  exist- 
ence, or  one  like  it,  since  the  Erie  canal  was  constructed.  The  Dev- 
ereux  block  is  on  the  south  side  of  the  Erie  canal  and  on  the  west 
side  of  Genesee  street  and  opposite  to  the  south  approach  to  said 
old  bridge.  The  Devereux  block  is  occupied  by  many  tenants  for 
stores  and  oflSces.  The  new  bridge  authorized  by  said  acts  was 
begun  November  15,  1893,  and  completed  May  2, 1894.  The  claim- 
ant, during  the  period  of  construction,  was  a  lessee  of  a  store,  at  an 
annual  rental  of  |800,  in  the  Devereux  block,  known  as  No.  138 
Genesee  street,  under  a  lease  dated  March  5, 1891,  for  one  year  with 
the  privilege  of  renting  it  for  three  years,  which  was  extended  until 
the  Ist  day  of  May,  1896,  at  which  time  it  was  further  extended. 

January  8,  1H95,  the  claimant  filed  a  claim  against  the  city  in 
which  he  asserted  that  the  rental  value  of  his  store  was  greatly 
diminished  by  the  blocking  of  the  street  and  sidewalk  during  the 
construction  of  the  new  bridge,  interrupting  travel  in  front  of  his 
store,  and  greatly  diminished  his  business  as  a  dealer  in  hats,  caps 
and  gentlemen's  furnishing  goods,  for  which  purpose  the  store  was 
App.  Drv.— Vol.  XXX VIL        35 
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occupied.  The  commissioners  sustained  in  part  his  contention  and 
awarded  $400  damages  in  a  report  separately  stating  the  facts  f onnd 
and  the  conclusions  of  law.  The  city  filed  exceptions  to  the  award, 
and  has  appealed  therefrom. 

Ja/mea  Coupe^  for  the  appellant. 
Thmnaa  S,  Jonea^  for  the  respondent. 

FOLLETT,  J. : 

Words  and  terms  having  a  precise  and  wellnsettled  meaning  in  the 
jurisprudence  of  a  country  are  to  be  understood  in  the  same  sense 
when  used  in  its  statutes  unless  a  different  meaning  is  unmistakably 
intended.  {Perkhia  v.  Smithy  116  N.  Y.  441 ;  Stephenson  v.  Hig- 
ginson^  3  H.  L.  Cas.  638 ;  McCool  v.  Smith,  1  Black.  459 ;  Clark 
V.  City  of  Utica,  18  Barb.  461 ;  Cruger  v.  The  Hudson  Miver  B. 
H.  Co,,  12  N.  Y.  190,  198 ;  Wynehamer  v.  People,  13  id.  378, 427 ; 
End.  Tnterp.  St»t.  5,  §  3 ;  23  Am.  &  Eng.  Ency.  of  Law,  324. 
The  term  "  real  estate  "  has  a  precise  and  well-settled  meaning  in  the 
jurisprudence  of  this  State,  and  the  interest  of  a  tenant  of  realty 
under  a  lease  for  years  is  not  real  estate,  but  is  a  chattel  real,  and  is 
not  liable  to  sale  on  an  execution.  (1  K.  S.  722,  §  5 ;  2  E.  8.  [Banks' 
'9th  ed.]  1789,  §  5  ;  chap.  547,  Laws  of  1896,  §  23 ;  Lewis  v.  Thmipson^ 
■3  App.  Div.  329;  State  Trust  Co.  v.  Casino  Co.,  5  id.  381,  387; 
Despard  v.  Churchill^  53  N.  Y.  192 ;  Smith  v.  Ferris,  6  Hun,  553 ; 
Burr  V.  Stenton,  52  Barb.  377 ;  aflfd.,  43  N.  Y.  462 ;  The  Mayor 
of  N.  Y.  V.  Mahie,  13  id.  151,  158.)  The  interest  of  a  Jessee  under 
such  a  lease  does  not  descend  in  case  of  his  death  to  his  heirs,  but 
goes  to  his  personal  representative.     "The  terms  ^real  estate'  and 

*  lands,'  as  used  in  this  chapter,  shall  be  construed  as  co-extensive  in 
jneaning  with  lands,  tenements  and  hereditaments."  (1  R.  S.  750, 
§  10 ;  2  R.  S.  [Banks'  9th  ed.]  1822,  §  10 ;  chap.  647,  Laws  of  1896, 
f  1 ;  5  R.  S.  [Banks'  9th  ed.]  3544,  §  1.)  The  term  real  property 
includes  real  estate,  lands,  tenements  and  hereditaments,  corporeal 
and  incorporeal."  (Chap.  677,  Laws  of  1892 ;  1  R.  S.  [Banks'  9th 
€d.]  110,  §  3,  The  Statutory  Construction  Law.)    "This  chapter 

*  *  *  is  applicable  to  every  statute  unless  its  general  object,  or 
the  context  of  the  language  construed,  or  other  provisions  of  law, 
indicate  that  a  different  meaning  or  application  was  intended  from 
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that  required  to  be  given  by  this  chapter."  (Chap.  677,  I^aws  of 
1892,  §  1 ;  1  R.  S.  [Banks'  9th  ed.]  110,  §  1.)  The  Statutory  Con- 
struction Law  was  in  force  when  chapter  560  of  the  Laws  of  1893, 
under  which  the  claim  was  made  was  enacted.  Leases  for  years  are 
not  real  estate.  ( WesUrvelt  v.  The  People^  20  Wend.  416,  a%. 
S.  C,  «w&  nom.  People  ex  rel.  Sears  v.  Westervelt^  17  id.  673.) 
Such  was  the  rule  at  common  law.  (2  Black.  Com.  16.)  For 
definitions  of  the  term  "real  property,"  as  used  in  the  statutes 
of  this  State,  see  1  Revised  Statutes  (Banks'  9th  ed.).  Ill,  note  to 
section  4.  There  is  no  language  in  chapter  560  of  the  Laws  of 
1893  broad  enough  to  bring  a  lessee  for  years  within  the  term 
"  owner  of  real  estate  "  as  used  in  that  chapter.  Persons  having 
chattel  interests  in  real  estate  affected*  by  a  change  of  grade  of 
Genesee  street,  are  not  within  the  terms  o  f  the  act,  and  it  seems  to 
me  that  it  was  the  clear  intention  of  the  Legislature  simply  to 
authorize  the  owners  of  abutting  real  estate  damaged  by  the  change 
of  grade  to  recover  their  damages  of  the  city.  Such  real  estate 
would  necessarily  be  permanently  affected  by  the  change  of  grade, 
and  the  owner  put  to  expense  to  adjust  the  property  to  the  new 
grade  of  the  street,  and  it  was  not  intended  to  give  a  claim  for 
damages  to  tenants  occupying  rooms  or  stores,  for  short  periods,  in 
the  real  estate  affected. 

It  is  well  settled  by  a  long  line  of  cases  that  a  municipality  of 
this  State  is  not  liable  to  an  owner  or  tenant  of  realty  abutting  on 
a  street  for  damages  caused  by  changing  the  grade  of  the  street 
unless  there  is  a  statute  imposing  a  liability.  {Radcliff^a  Ececutors 
V.  The  Mayor,  etc,,  4  N.  Y.  195 ;  Conklin  v.  N,  Y.,  0.  cfe  W.  Ry. 
Co,,  102  id.  107 ;  Matter  of  Grade  Crossing  Commissioners,  154 
id.  550 ;  6  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  548,  and  cases  cited.) 

No  matter  how  great  the  damages  sustained  by  the  claimant  may 
be,  lie  is  without  remedy  unless  he  brings  his  case  within  the  terms 
of  the  statute,  which,  I  think,  he  is  unable  to  do. 

The  Matter  of  Grade  Crossing  Commissioners  (154  N.  Y.  650) 
does  not  sustain  the  contention  of  the  claimant.  The  statute  under 
which  damages  were  awarded  in  that  case  is  much  broader  than  the 
statute  under  consideration.  The  statute  provides  that  the  "  owners 
or  persons  interested"  in  property  which  should  be  injured  by  the 
change  of  grade  might  recover  their  damages,  but  no  such  language 
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or  any  language  equivalent  to  it  is  found  in  the  acts  relating  to  the 
Genesee  street  bridge. 

Having  reached  this  conclusion,  it  is  unnecessary  to  consider 
whether  the  claimant  filed  his  claim  within  tliirty  days,  the  time 
limited  by  the  4th  section  of  the  act. 

The  statute  does  not  provide  that  costs  may  be  awarded  for  the 
proceedings  before  the  commissioners,  or  on  an  appeal  therefrom, 
and  though  this  is  a  special  proceeding  in  which  the  court  may  grant 
or  withhold  costs,  I  think  that  under  the  circumstances  the  claim- 
ant, having  suffered  damages  which  he  cannot  recover,  and  the  stat- 
ute not  having  been  construed,  the  award  should  be  reversed  and 
the  claim  dismissed,  without  costs  to  either  party. 

All  concurred. 

Award  reversed  and  claim  dismissed,  without  costs  to  either  party. 


I  87    27tf| 

*KJ}B         Mart  A.  Keefe  and  Margaret  M.  Keefe,  an  Infant,  by  Mary  A, 
Iil85aie9j  Keefe,  her  Guardian  ad  Litem,  Respondents,  v.  The  Supreme 

Council    of    the    Catholic    Mutual    Benefit    Association, 

Appellant. 

Becordr  of  vital  statistics  —  it  is  prima  facie  evidence^  in  an  action  on  an  insuranes 
policy,  of  the  cause  of  death  —  statements  made  to  the  insured  admissible  on  the 
question  of  good  faith  —  aearsay  evidence  as  to  statements  by  doctors. 

The  original  record  of  vital  statistics  kept  pursuant  to  chapter  661  of  the  Laws 
of  1898,  section  22  of  which  provides  that  certified  copies  of  such  records 
"  shall  be  presumptive  evidence  in  all  courts  aud  phices  of  the  facts  therein 
stated/'  is  admissible  in  evidence  upon  the  trial  of  an  action  upon  a  policy  of 
life  insurance  in  order  to  prove  the  cause  of  the  insured's  death,  where  an. 
objection  is  not  taken  that  a  certified  copy  is  not  produced. 

In  such  an  action  evidence  concerning  information  imparted  to  the  insured  with, 
reference  to  the  disease  with  which  his  sister  was  afflicted,  is  competent  solely 
as  bearing  upon  the  good  faith  of  the  insured  in  answering  questions  contained 
in  the  application  as  to  whether  the  deceased's  sister  had  died  of  consumption 
or  any  pulmonary  complaint,  but  is  not  competent  upon  the  question  aa  to  the 
disease  with  which  she  was  afflicted. 

Evidence  of  third  persons,  as  to  statements  made  by  physicians  concerning  the 
disease  with  which  the  insured's  sister  was  afflicted,  is  incompetent  as  hearsay, 
where  it  appears  that  the  physicians  are  alive  and  within  the  juriBdiction  of 
the  court. 
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Appeal  by  the  defendant,  The  Supreme  Council  of  the  Catholic 
Mutual  Benefit  Association,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
county  of  Monroe  on  the  6th  day  of  November,  1897,  upon  the  ver- 
dict of  a  jury,  with  notice  of  an  intention  to  bring  up  for  review 
upon  such  appeal  an  order  entered  in  said  clerk's  office  on  the  10th 
day  of  November,  1897,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

C  J.  Church,  for  the  appellant. 

James  M.  K  0^  Grady,  for  the  respondents. 

FoLLETT,  J. : 

This  action  was  begun  January  16,  1897,  to  recover  $2,000  on  a 
certificate  of  membership  issued  by  the  defendant  February  21, 
1896,  to  James  Keefe,  payable  to  his  wife,  Mary  A.  Keefe,  and  to 
his  daughter,  Margaret  M.  Keefe,  equally.  He  died  December  13, 
1895.  The  certificate  was  issued  upon  the  written  application  of 
James  Keefe,  signed  by  him  and  dated  December  1,  1894,  in  which 
he  answered  certain  questions,  which  answers  are  asserted  by  the 
defendant  to  be  untrue.  In  his  application  it  is  stipulated  that  the 
application  and  the  answers  to  the  various  questions  therein  and  in 
the  medical  report  should  form  the  exclusive  and  only  basis  of  the 
agreement  between  the  applicant  and  the  defendant,  and  that  any 
fraudulent  or  untrue  answers  or  statements  should  vitiate  the  con- 
tract. Among  other  questions  contained  in  the  application  and  in 
the  report  of  the  medical  examiner,  also  signed  by  James  Keefe,  are 
the  following,  the  answers  to  which  are  alleged  by  the  defendant  to 
be  false:  "To  what  extent  do  you  use  intoxicating  liquors? 
None.  *  *  *  Have  you  ever  used  them  to  excess,  or  to  the  extent 
of  impairing  your  health  ?     No." 

Among  other  questions  contained  in  the  record  is  tlie  following : 
*^  Have  any  of  you  f  *  *  *  or  sisters  died  of  or  ever  had  con- 
sumption   *     *     *    or  any  pulmonary  complaint    *    *    *  ?    No." 

He  also  stated  that  he  had  had  one  sister  who  died  at  the  age  of 
thirty  years,  and  that  tlie  cause  of  her  death  was  uterine  trouble. 

i  Sic. 
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In  the  application  James  Keefe  declared  "  that  he  is  not  now  afflicted 
with  any  disease  or  disorder." 

The  action  was  defended  upon  the  ground  that  the  answers  to 
these  questions  and  the  declaration  were  false.  On  the  trial  of  the 
action  the  clerk  of  the  town  in  which  James  Keefe  died  was  called 
as  a  witness  and  produced  the  records  of  vital  statistics.  The 
defendant  then  offered  to  show  by  the  records  that  James  Keefe 
died  of  tuberculosis,  whicli  was  objected  to  by  tlie  plaintiffs  on  the 
ground  tliat  it  was  incompetent  and  immaterial,  and  the  objection 
was  sustained.  The  vital  statistics  were  kept  pursuant  to  chapter 
661  of  the  Laws  of  1893  (the  Public  Health  Law).  By  the  22d 
section  of  this  act  it  is  provided  that  copies  of  the  entries  of  the 
deaths  and  causes  of  deaths  entered  in  the  records,  when  certified  to 
be  correct,  "  sliall  be  presumptive  evidence  in  all  courts  and  places 
of  the  facts  therein  stated."  The  objection  to  the  evidence  was  not 
placed  upon  the  ground  that  certified  copies  were  not  produced 
instead  of  the  original  records.  A  copy  of  this  record  duly  certified 
was  competent  evidence.  (  Woohey  v.  Trustees  of  JElletiviUej  84 
Hun,  236 ;  affd.,  155  JS.  Y.  573 ;  Marhowitz  v.  Dry  Dock,  K  B, 
c&  B.  E.  li.  Co.,  12  ]VIisc.  Rep.  412.)  A  certified  copy  of  the 
record  being  declared  by  the  statute  to  be  presumptive  evidence,  the 
onginal  record  has  the  same  effect,  and  was  admissible  in  evidence. 
Besides,  the  objection  was  not  upon  the  ground  that  a  duly  certified 
copy  of  the  record  was  not  produced,  but  the  objection  went  to  the 
competency  of  the  evidence,  and  the  court  erred  in  sustaining  the 
objection.  A  part  of  the  records  of  vital  statistics.  No.  288,  relat- 
ing to  the  cause  of  death  of  Margaret  J.  Keefe,  the  sister  of  James 
Keefe,  was  admitted  in  evidence,  wherein  it  was  stated  that  she  died 
February  14,  1894,  of  phthisis  puhnonalis,  and  that  her  attending 
physician  was  L.  W.  Byam.  To  rebut  this  evidence  the  plaintiffs 
were  permitted  to  prove  by  Fannie  Ward,  over  the  objection  of  the 
defendant,  that  Dr.  Borden,  a  physician  at  one  time  in  attendance 
upon  Margaret  J.  Keefe,  stated  to  the  witness  that  Margaret  was 
afflicted  with  a  "  female  trouble."  This  was  hearsay.  It  appears 
by  the  record  that  the  doctor  was  living  at  the  time  of  the  trial,  and 
he  should  have  been  called  instead  of  proving  his  statements. 

Patrick  Keefe,  a  brother  of  James  Keefe,  was  permitted  to  testify 
that  Margaret  J.  Keefe  was  at  one  time  treated  by  Dr.  Smedley  at 
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a  sanitarium  at  Auburn,  who  told  the  witness  and  James  Keefe  that 
Margaret  was  afflicted  with  a  *' female  trouble"  and  that  "her  liver 
was  bad."  The  witness  was  further  permitted  to  testify  that  James. 
Keefe  told  him  that  Margaret  had  told  his  wife  that  she  was  suffer- 
ing from  a  female  difficulty,  and  that  his  wife  repeated  the  conver- 
sation to  James  Keefe. 

Mary  A.  Keefe,  one  of  the  plaintiffs,  was  called  and  testified  that 
Margaret  told  her  that  she  was  suffering  from  a  female  trouble^ 
which  information  she  communicated  to  her  husband,  James  Keefe. 
The  information  which  came  to  James  Keefe  in  respect  to  the 
disease  with  which  his  sister  was  afflicted  was  competent  solely  aa 
bearing  upon  his  good  faith  in  making  the  answers  to  the  questions 
in  the  application,  but  it  was  not  competent  upon  the  question  as  to 
the  disease  with  which  she  was  afflicted. 

The  learned  trial  judge  in  submitting  the  issues  instructed  the 
jury  that  they  might  take  this  hearsay  evidence  into  consideration  in 
determining  whether  the  sister  died  of  consumption  or  of  a  female 
difficulty.  There  was  no  competent  evidence  in  the  case  tending  to 
show  that  Margaret  J.  Keefe  died  from  a  female  difficulty  as  stated 
in  the  application.  The  physicians  who  treated  Margaret  should 
have  been  called  to  testify  in  respect  to  the  disease  from  which  she 
was  suffering,  and  the  statements  of  the  physicians,  they  being  alive 
and  within  the  jurisdiction  of  the  court,  were  not  competent  as 
bearing  upon  the  question  of  what  disease  she  died.  This  was 
hearsay. 

For  these  errors  the  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  tlie  event. 

All  concurred. 

Judgment  and  order  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 
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137    280| 
ri62*5So|  The  People  of  the  State  of  New  York,  Respondent,  v,  James 

O.  Smith,  Appellant. 

Arion  — pracf  of  tJie  cainmimon  of  oimes  of  like  character  to  tliote  charged  in  an 
indictment  —  question  as  to  illicit  intercourse,  tending  to  impair  the  moral  charac- 
ter of  the  prisoner,  asked  on  his  cross-examination. 

An  indictment  contained  two  counts,  the  first  charging  the  defendant  with  the 
crime  of  arson  in  the  second  degree,  as  defined  by  subdivision  8  of  section  487 
of  the  Penal  Code,  and  the  second  charged  him  with  the  crime  of  arson  in  the 
third  degree,  under  subdivision  1  of  section  488  of  that  Code,  the  essential  alle- 
gation of  the  second  count  being  that  the  defendant  and  his  father  had  burned 
the  buildings  in  question  **  with  the  intent  then  and  there  unlawfully  and 
feloniously  to  prejudice  the  insurers  thereof."  In  opening  the  case  to  the  jury 
the  prosecuting  attorney  stated,  "  We  shall  show  you,  if  permitted,  that  before 
this  fire,  which  occurred  at  the  Boulevard,  in  which  some  seven  buildings, 
owned  by  the  mother  and  family  of  this  defendant,  were  burned,  many  other 
buildings  which  this  defendant  had  assisted  in  erecting,  or  in  which  he  was 
interested,  were  destroyed  in  a  similar  manner.  Within  a  year  before  the  fire 
on  the  Boulevard."  An  objection  interposed  to  such  statement  upon  the 
ground  that  it  was  improper,  having  been  overruled  and  an  exception  taken, 
the  prosecuting  attorney  remarked:  **  If  counsel  insists  upon  it  I  will  not  go 
into  the  matter  at  this  time." 

Held  that,  conceding  that  evidence  of  the  character  which  the  prosecuting  attor- 
ney stated  that  he  could  produce  was  improper,  the  ruling  of  the  court  did  not 
constitute  prejudicial  error  requiring  the  reversal  of  a  judgment  of  conviction. 

Semble,  however,  that  evidence  of  the  character  referred  to  was  competent,  in 
order  to  establish  the  commission  of  the  crime  set  out  in  the  second  count  of 
the  indictment,  as  tending  to  show  a  fraudulent  motive  or  intent  on  the  part  of 
the  defendant,  although  one  effect  of  such  evidence  might  be  to  prove  other 
crimes  than  the  one  charged  in  the  iudictnient. 

Hardin,  P.  J.,  and  Follett,  J.,  dissented. 

Where  the  defendant  goes  upon  the  stand  inhis  own  behalf,  and  upon  his  direct 
examination  contradicts  in  the  most  unequivocal  manner  the  evidence  of  wit- 
nesses called  by  the  prosecution  tending  to  connect  him  with  the  offense 
charged  in  the  indictment,  he  may  properly  be  asked,  upon  his  cross  examina- 
tion, if  he  had  not  for  five  or  six  years  past  been  living  in  criminal  intercourse 
with  a  certain  woman,  as  such  evidence  tends  to  affect  his  moral  character  and 
bears  directly  upon  his  credibility  as  a  witness. 

Appeal  by  the  defendant,  James  O.  Smith,  from  a  judgment  of 
the  Connty  Court  of  Monroe  county  in  favor  of  the  plaintiflE, 
entered  in  the  office  of  the'  clerk  of  the  county  of  Monroe  on  the 
26th  day  of  May,  1897,  convicting  him  of  the  crime  of  arson  in 
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the  second  degree,  and  also  from  an  order  entered  in  said  clerk's 
oflSce  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes,  with  notice  of  an  intention  to  bring  up  for  review  upon 
such  appeal  the  decision  of  the  court  overruling  the  defendant's 
demurrer  to  the  indictment. 

P.  Chambei'lain^  for  the  appellant. 

W.  A,  Mataon^  Assistant  District  Attorney^  for  the  respondent. 

Adams,  J. : 

Of  the  various  reasons  assigned  by  the  learned  counsel  for  the 
defendant  why  the  judgment  of  conviction  in  this  case  should  be 
reversed,  tliere  are  but  two  which,  as  I  view  it,  seem  to  require 
serious  consideration. 

Upon  the  trial  the  defendant  oflEered  himself  as  a  witness  in  his 
own  behalf,  and  upon  his  cross-examination  he  was  asked  by  the 
prosecuting  attorney  if  he  had  not  for  five  or  six  yeare  past  been 
living  in  criminal  intercourse  with  a  certain  woman  whose  name  was 
given  ;  and  when,  upon  stating  that  he  did  not  know  what  was  meant 
by  that  term,  he  was  asked  whether  or  not  he  had  not  had  inter- 
course with  this  woman,  he  answered  "  I  might  have."  This  evi- 
dence was  received  under  objection,  and  the  exception  taken  to  its 
reception  raises  one  of  the  questions  upon  which  counsel  apparently 
places  great  reliance. 

The  right  of  a  party  charged  with  the  commission  of  a  crime  to 
testify  in  his  own  behalf  is  one  which  did  not  exist  under  the  com- 
mon law,  nor  was  it  conferred  by  statute  until  a  comparatively 
recent  period ;  but  now  that  the  right  does  exist,  a  party  who  avails 
himself  of  it  and  enters  the  witness  box  stands  in  precisely  the 
same  situation  as  any  other  witness,  and  upon  his  cross-examination 
may  be  required,  unless  he  claims  his  privilege,  to  answer  any  and 
every  question  which  tends  to  affect  his  credibility.  This  rule  is 
too  well  settled  to  require  the  citation  of  authorities,  but  the  reason 
for  it  is  quite  fully  discussed  in  Peoph  v.  Living  (95  N.  Y.  541) ; 
Peojple  V.  Tice  (131  id.  651),  and  People  v.  Webster  (139  id.  73,  84). 

The  extent  to  which  the  cross-examination  of  a  party  may  be 
permitted  is,  of  course,  a  matter  of  discretion  with  the  trial  court, 
App.  Div.— Yol.  XXXYII.        36 
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but  it  should  always  be  eontined  to  inquiries  as  to  particular  facts 
which  may  legitimately  tend  to  discredit  him  as  a  witness.  {People 
V.  Brovm,  72  N.  Y.  571.) 

In  the  case  under  consideration,  the  defendant,  upon  his  direct 
examination,  had,  in  the  most  unequivocal  manner,  contradicted  the 
evidence  of  various  witnesses  upon  the  part  of  the  prosecution, 
tending  to  connect  him  with  the  offense  charged  in  the  indictment ; 
and  when  asked  upon  his  cross-examination  if  he  was  not  living  in 
open  adultery  with  a  female,  although  he  had  a  wife  from  whom 
he  had  never  obtained  a  divorce,  instead  of  claiming  his  privilege, 
he,  as  we  have  seen,  answered  the  question  in  the  affirmative.  This 
answer  certainly  tended  to  affect  his  moral  character  and  consequently 
I  do  not  see  why  it  did  not  bear  directly  upon  his  credibility  as  a 
witness,  and  if  so,  why  the  evidence  was  not  perfectly  competent 
and  proper. 

The  other  reason  to  which  reference  has  been  made  is  one  which 
at  first  glance  would  seem  more  serious,  and  yet  it  is  one  which  upon 
mature  reflection  I  am  persuaded  is  not  sufficient  to  justify  this 
court  in  granting  the  defendant  a  new  trial. 

It  appears  that  in  opening  the  case  to  the  jury,  the  learned  attorney 
for  the  prosecution,  in  rehearsing  the  facts  which  he  expected  to 
prove,  used  this  language  :  "  We  shall  show  you,  if  permitted,  that 
before  this  fire  which  occurred  at  the  Boulevard,  in  which  some 
seven  buildings  owned  by  the  mother  and  family  of  this  defendant 
were  burned,  many  other  buildings  which  this  defendant  had 
assisted  in  erecting,  or  in  which  he  was  interested,  were  destroyed 
in  a  similar  manner.  Within  less  than  a  year  before  the  fire  on  the 
Boulevard.     *    *     *» 

Before  this  statement  was  completed  the  counsel  for  the  defend- 
ant raised  the  objection  that  it  was  improper.  This  objection  was, 
however,  overruled  by  the  court,  to  which  ruling  an  exception  was 
taken,  whereupon  the  prosecuting  attorney  remarked  :  "  If  counsel 
insists  upon  it,  I  will  not  go  into  the  matter  at  this  time." 

It  is  now  contended  that  the  statement  objected  to  related  to 
proof  which  the  People  claimed  to  possess  of  the  commission  by  the 
defendant  of  independent  crimes,  which  were  irrelevant  to  the  issue, 
and  which,  therefore,  could  in  no  view  of  the  case  become  compe- 
tent ;  that  by  overruling  this  objection  the  court  virtually  intimated 
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to  the  jury  that  such  proof  was  competent,  and  that  such  an  intima- 
tion  must  necesfiarily  have  been  highly  prejudicial  to  the  defendant* 

If  it  be  conceded  that  proof  of  this  character  would  have  been 
irrelevant  and  improper  if  offered  on  behalf  of  the  People,  it  would 
still  be  exceedingly  doubtful,  in  my  opinion,  whether  the  defend- 
ant's exception  possesses  the  merit  claimed  for  it,  for  I  am  unable 
to  see  how,  in  the  circumstances  of  the  case,  the  ruling  of  the  trial 
court  can  be  regarded  as  prejudicial  error.  Suppose,  by  way  of 
illustration,  that  the  district  attorney  had  called  a  witness  and 
attempted  to  prove  by  him  the  facts  stated  in  his  opening,  and  the 
trial  court  had  held,  notwithstanding  the  defendant's  objection,  that 
such  proof  was  competent,  would  it  be  contended  that,  this  ruling 
would  involve  error  requiring  a  reversal  of  the  judgment,  if  the  dis- 
trict attorney,  instead  of  acting  upon  it,  liad  dismissed  the  witness 
without  insisting  upon  an  answer  to  his  inquiry  ?  I  hardly  think  so^ 
and  yet  the  implication  that  such  evidence  was  competent  would  be 
quite  as  strong  in  the  case  suggested  as  in  the  case  in  hand.  But  just 
here  the  inquiry  which  naturally  suggests  itself  is,  why,  in  the 
peculiar  circumstances  of  this  case,  would  evidence  of  this  character 
have  been  incompetent  had  it  been  offered  ? 

The  indictment  under  which  the  defendant  was  tried  charged  him 
and  his  father,  James  Smith,  who  died  before  the  present  trial  took 
place,  with  having  set  fire  to  certain  buildings  therein  specifically 
mentioned,  and  it  contained  two  counts,  the  first  of  which  alleged 
facts  constituting  the  crime  of  arson  in  the  second  degree,  as  defined 
by  subdivision  3  of  section  487  of  the  Penal  Code ;  while  the  aver- 
ments contained  in  the  second  count  were  obviously  designed  to 
bring  the  case  within  the  provisions  of  subdivision  1  of  section 
488,  which  defines  the  crime  of  arson  in  the  third  degree,  the 
essential  allegations  of  the  second  count  being  that  the  buildings  in 
question  were  insured  against  loss  or  damage  by  fire,  and  that 
they  were  burned  by  the  defendant  and  his  father,  "  with  the  intent 
then  and  there  unlawfully  andfeloniouslf/  to  prejudice  the  insurers 
thereof:' 

In  other  words,  the  defendant,  although  indicted  for  the  crime  of 
arson,  pure  and  simple,  also  stood  charged  with  the  crime  of  having 
conspired  with  his  father  to  cheat  and  defraud  certain  insurance 
companies  by  setting  fire  to  and  causing  the  destruction  of  various 
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buildings  upon  which  they  had  previously  obtained  insurance  from 
tliose  companies.  In  order,  therefore,  to  convict  the  defendant  of 
the  crime  set  out  in  the  second  count,  it  was  of  the  utmost  import- 
ance that  a  fraudulent  motive  or  intent  upon  his  part  should  be 
established ;  and  to  that  end  it  was  competent,  I  tliink,  for  the  Peo- 
ple to  show  that  shortly  previous  to  the  commission  of  this  particu- 
lar act  the  defendant  had  been  guilty  of  similar  acts  under  like 
circumstances,  although  one  effect  of  such  evidence  might  be  to 
prove  other  crimes  than  the  one  charged  in  the  indictment.  It  is 
well  settled  that  evidence  of  this  character  is  perfectly  competent 
upon  the  trial  of  an  indictment  for  forgery  by  uttering  a  forged 
check.  {People  v.  Everhardt^  104  N.  Y.  591 ;  People  v.  Altmany 
147  id.  473.) 

So,  too,  in  cases  where  a  party  is  charged  with  obtaining  money 
under  false  pretenses,  or  with  having  received  stolen  property, 
knowing  it  to  have  been  stolen,  evidence  that  the  accused  had  made 
similar  representations  to  other  parties,  or  had  received  similar  arti- 
cles under  like  circumstances,  is  always  proper  upon  the  question  of 
evil  motive  or  fraudulent  intent.  (  Weymaii  v.  People^  4  Hun,  511 ; 
People  V.  Jefferey^  82  id.  409  ;  Copperinan  v.  People^  56  N.  Y.  591 ; 
Mayei^  v.  People,  80  id.  364.) 

The  case  of  People  v.  Dimick  (107  N.  Y.  13-32)  is  in  principle, 
if  not  in  its  facts,  analogous  to  the  one  under  consideration.  There 
the  crime  alleged  was  larceny,  and  one  of  the  counts  of  the  indict- 
ment charged  in  substance  that  the  defendant,  with  intent  to  deprive 
a  marine  insurance  company,  of  which  his  lirni  was  the  agent,  of 
its  property  and  to  apportion  the  same  to  its  own  use,  feloniously, 
falsely  and  fraudulently  represented  to  the  company  that  it  had, 
through  the  firm,  insured  the  cargo  of  a  vessel  for  the  sum  of  $5,000 
for  the  benefit  of  some  person  unknown ;  that  a  loss  had  occurred 
whereby  the  insurance  company  had  become  liable  to  pay  the  amount 
of  the  insurance,  and  that  in  consequence  of  such  representations 
the  company  paid  over  to  the  defendant  the  sum  of  $4,975.  Upon 
the  trial  the  People  were  allowed  to  give  evidence,  under  objection 
and  exception,  that  the  defendant,  during  the  same  season  in  which 
the  alleged  crime  was  committed,  had  committed  other  similar  frauds ; 
and  in  considering  the  propriety  of  this  character  of  evidence,  it  was 
said  by  Earl,  J. :  "    *    *    *    Here  it  was  necessary  for  the  People 
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to  show  the  evil  motive  and  fraudulent  intent  of  the  defendant  in 
changing  the  insnrance  upon  the  cargo  of  the  Wade^  after  knowl- 
edge of  the  I088,  from  the  Continental  to  the  Thames  and  Mersey ; 
and  for  the  purpose  of  showing  the  motive  and  intent  it  was  com- 
petent for  the  People  to  show  that  the  defendant  had  done  other 
similar  acts,  although  it  might  thus  be  shown  that  he  was  guilty  of 
other  crimes.  *  *  *  The  proof  as  to  the  other  crimes  may 
have  been  inconclusive,  but  the  People  had  the  right  to  give  it  and 
have  it  submitted  to  the  jury  with  proper  instructions  for  their 
consideration." 

Tliis  court  has  had  occasion  to  quote  this  language  with  approval 
in  a  very  recent  case  {People  v.  WickSy  11  App.  Div.  539, 550),  and 
I  am  unable  to  see  why  it  is  not  equally  applicable  to  the  case  iu 
hand. 

In  a  still  more  recent  case  it  was  held  by  the  Court  of  Appeals 
that  upon  the  trial  of  an  indictment  for  subornation  of  perjury, 
where  a  conspiracy  was  alleged,  evidence  of  other  transactions^ 
otherwise  material  or  relevant,  was  not  inadmissible  merely  because 
it  tended  to  prove  another  crime.  {People  v.  Van  TaaseL^  156  N. 
T.  561.) 

"While  in  the  case  of  Wright  v.  People  (1  N.  Y.  Crim.  Rep.  462) 
the  precise  question  which  is  here  presented  appears  to  have  been 
decided  adversely  to  the  contention  of  the  appellant's  counsel. 

The  record  before  us  contains  abundant  evidence  tending  to  show 
that  the  defendant,  with  his  father,  conspired  to  defraud  certain 
insurance  companies  by  obtaining  from  them  insurance  upon  build- 
ings to  an  amount  far  in  excess  of  the  value  of  the  property  insured, 
and  that  they  thereafter  set  lire  to  and  destroyed  the  property 
insured.  Having  made  this  proof,  it  is  difficult  to  see  why,  within 
the  principle  of  the  cases  cited,  the  People  would  not  have  been 
entitled  to  follow  it  with  evidence  of  similar  transactions  occurring 
at  other  times  within  the  same  year,  for  the  purpose  of  establishing 
the  fraudulent  intent  of  the  defendant.  And  if  so,  the  learned 
prosecuting  attorney  transgressed  no  rule  of  propriety  in  stating  to 
the  jury  that  he  expected  to  make  proof  of  these  facts ;  nor  did  the 
learned  trial  judge  commit  any  error  in  refusing  to  sustain  the 
objection  to  such  statement ;  for  although  he  gave  no  reason  for  his 
ruling,  it  may  be  safely  assumed  that  had  evidence  of  this  character 
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been  oflEered  the  jnry  would  have  been  instructed  as  to  the  purpose 
and  tlie  only  purpose  for  which  it  was  received. 

The  judgment  and  order  appealed  from  should  be  affirmed. 
Judgment  of  conviction  and  order  affirmed  and  judgment  certified 
to  County  Court  pursuant  to  section  547  of  the  Code  of  Criminal 
Procedure. 

McLennan  and  Spring,  JJ.,  concurred.  Dissenting  memorandum 
by  Hardin,  P.  J.,  in  which  Follett,  J.,  concurred. 

Hardin,  P.  J.  (dissenting) : 

Defendant  was  indicted  jointly  with  his  father  James  Smith  for 
the  crime  of  arson  in  the  second  degree  by  the  grand  jury  of  Mon- 
roe county  in  January,  1897.  A  motion  was  made  to  quash  the 
indictment,  which  was  denied,  and  a  demurrer  was  interposed  to  the 
indictment  and  overruled,  and  after  the  defendant  had  plead  not 
^ilty  a  trial  was  had  in  the  County  Court  of  Monroe  county  before 
a  jury,  and  a  verdict  of  guilty  was  rendered.  A  motion  for  a  new 
trial  was  made  and  denied.  Defendant  was  sentenced  to  be 
imprisoned  in  the  State  prison  at  Auburn  for  the  period  of  nine 
years,  where  he  is  now  serving  out  his  sentence.  He  appeals  from 
the  judgment  of  conviction  and  also  from  the  order  denying  his 
motion  for  a  new  trial,  and  gives  notice  of  his  intention  to  bring  up 
for  review  the  order  overruling  and  disallowing  the  demurrer  to  the 
indictment,  and  also  the  order  denying  his  motion  to  quash  the 
indictment. 

By  the  appeal  book  it  appears  that  when  the  jury  was  completed 
the  assistant  district  attorney,  during  his  opening,  said,  viz.:  "We 
shall  show  you,  if  permitted,  that  before  this  fire  which  occurred  t 
the  Boulevard,  in  which  some  seven  buildings  owned  by  the  mother 
and  family  of  this  defendant  were  burned,  many  other  buildings 
which  this  defendant  had  assisted  in  erecting,  or  in  which  he  was 
interested,  were  destroyed  in  a  similar  manner.  Within  less  than  a 
year  before  the  fire  on  the  Boulevard.  *  *  *  "  Thereupon  the 
counsel  for  the  defendant  "  objected  as  improper,"  and  thereupon 
the  objection  was  overruled  and  an  exception  was  taken.  The 
assistant  district  attorney,  who  was  opening  the  case  to  the  jury,  con- 
tinued, "  if  the  counsel  insists  upon  it,  I  will  not  go  into  that  matter 
at  this  time,"     When  the  objection  was  made  to  the  statement  made 
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in  the  opening  the  conrt  overruled  the  objection,  thereby  holding 
that  it  was  proper  that  such  a  statement  be  made  to  the  jury  during 
the  opening.  The  language  used  tended  to  indicate  that  the  prose- 
cution could  prove  that  the  defendant  had  been  guilty  of  a  similar 
crime  to  the  one  embraced  in  the  indictment  preceding  the  occasion 
of  the  fire  mentioned  in  the  indictment.  It  seems  that  the  assistant 
district  attorney,  having  obtained  the  ruling  of  the  court  in  the 
presence  of  the  jury  that  the  statement  so  far  as  he  had  made  it  was 
proper,  desisted  himself  from  further  statement,  acting  perhaps  upon 
the  consciousness  that  the  statement  he  had  already  made  was 
improper,  although  the  court  had,  by  its  ruling,  sustained  the  course 
adopted  in  referring  to  antecedent  fires.  The  improper  statement 
made  by  the  assistant  district  attorney  to  the  jury  may  have  influ- 
enced them  in  the  determination  of  the  principal  questions  submitted 
to  them  at  tlie  close  of  the  trial.  To  establish  the  defendant's  guilt 
the  People  resorted  to  circumstantial  evidence  with  a  view  of  estab- 
lishing that  there  was  a  conspiracy  between  the  defendant  and  sev- 
eral other  parties  to  burn  the  buildings  mentioned  in  the  indictment 
with  a  view  to  obtain  the  insurance  resting  upon  the  buildings. 
Whether  that  conspiracy  was  established  depended  upon  grouping 
the  circumstances  that  were  oflfered  tending  to  support  the  allega- 
tion that  there  was  a  conspiracy.  Confessedly  the  defendant  was 
not  at  the  place  of  the  fire  on  the  night  of  the  fire.  Instead,  he  was 
at  the  city  of  Rochester  some  distance  from  Greece  where  the  build- 
ings that  were  burned  were  located.  Doubtless,  the  reference  made 
to  the  alleged  connection  of  the  defendant  with  antecedent  fires  was 
the  result  of  the  zeal  of  the  counsel  in  behalf  of  the  prosecution. 
If  the  trial  judge,  instead  of  having  sustained  the  irregular  course 
adopted  in  the  opening,  had  properly  checked  it,  or  when  the  objec- 
tion was  raised  sustained  it  and  thereby  indicated  to  the  jury  that 
that  part  of  the  opening  which  was  objected  to  was  improper,  it 
might  not  have  had  any  impression  upon  the  jury,  but,  under  the 
circumstances,  the  judge,  having  overruled  the  objection,  impliedly 
said  in  the  presence  of  the  jury  that  the  statement  made  by  counsel 
was  proper,  and  the  impression  left  upon  the  jury  by  the  opening 
and  by  the  ruling  may  have  been  prejudical  to  the  rights  of  the 
defendant. 

In  the  course  of  the  opinion  delivered  in  Haljpem  v.  Nassau 
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Electric  E.  R.  Co,  (16  App.  Div.  90)  statements  made  by  plaintiffs' 
counsel  to  the  jury  of  facts  which  had  no  support  in  the  evidence 
and  tended  to  inflame  the  minds  of  the  jurors  were  not  condemned 
by  the  court  at  the  trial,  and  it  was  held  that  an  error  was  com- 
mitted ;  that  it  was  the  duty  of  the  trial  court  to  prevent  improper 
and  immaterial  matter  from  being  presented  to  the  jury.  Near  the 
close  of  the  opinion  in  that  case  it  was  said  that  **'  Possibly  this  decis- 
ion may  have  a  salutary  influence  in  restraining  the  introduction  by 
counsel  in  their  summing  up  of  matters  not  connected  with  the  issues 
on  trial  to  the  end  that  the  rights  of  parties  litigant  may  be  pro- 
tected and  not  abused,  and  that  juries  may  be  limited  to  the  con- 
sideration of  evidence  affecting  the  issues  submitted  to  them,  and  to 
that  evidence  alone." 

If  the  conviction  in  this  case  be  reversed,  it  may  deter  overzeal- 
ous  counsel  for  prosecutions  from  interjecting  by  way  of  opening, 
or  otherwise,  during  the  progress  of  a  trial,  matters  irrelevant  or 
improper. 

Permitting  improper  matter  to  be  presented  to  a  jury  during  a 
trial  was  the  subject  of  examination  and  condemnation  in  Griebel  v. 
HocJieater  Printing  Company  (24  App.  Div.  288). 

Criminal  trials  should  be  conducted  in  accordance  with  the  law 
and  the  rules  of  evidence,  and  extraneous  matters  calculated  to 
prejudice  the  accused  should  be  excluded.  No  speculation  should 
be  indulged  in  in  respect  to  the  extent  of  the  injury  done  to  the 
defendant  by  assertions  in  the  presence  of  the  jury,  with  the  appro- 
bation of  the  court,  of  improper  matters. 

The  objection  made  by  the  learned  counsel  for  the  defendant  was 
improperly  overruled,  and  the  exception  taken  to  such  ruling  pre- 
sents an  error  which  ought  not  to  be  disregarded. 

The  conviction,  judgment  and  orders  should  be  reversed  and  a 
new  trial  ordered  in  the  County  Court  of  Monroe  county. 

FoLLETT,  J.,  concurred. 

Judgment  of  conviction  and  order  affirmed,  and  judgment  to  be 
entered  and  certified  to  the  County  Court  of  Monroe  county,  pursu- 
ant to  section  547  of  the  Code  of  Criminal  Procedure. 
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Hattie  De  Put,  Eespondent,  v.  Cynthia  L.  Stevens,  as  Executrix,, 
etc.,  of  Nancy  Sibbalds  (Substituted  in  Place  of  the  Onondaga 
County  Savings  Bank),  Appellant. 

CUft  inter  vivos  —  evidence  necessary  to  sustain  it  —  right  to  take  as  surviwr,  when 

not  established. 

The  proof  coDsidercd  which  is  insufficient  to  establish  a  gift  inter  vivos,  or  a  right 
to  take  as  survivor,  where  it  appears  that,  about  one  month  before  the  death 
of  one  Nancy  Sibbalds,  one  Hattie  De  Puy  presented  a  check,  drawn  by  the 
former  upon  a  savings  bank  for  the  amount  of  a  savings  bank  deposit  stand- 
ing in  her  name,  which  check  was  made  payable  to  the  order  of  "  new  account 
or  bearer: ''  and  that  a  new  account  was  thereupon  opened  in  the  name  of  "Mrs. 
Nancy  Sibbalds  or  Miss  Hattie  De  Puy,"  and  a  deposit  book  issued  bearing 
those  names  with  the  following  words  added,  "either  or  survivor  to  draw." 

To  support  a  gift  of  this  character  there  must  be  evidence  of  an  actual  or  sym- 
bolical delivery  of  the  property,  accompanied  by  an  intent  on  the  part  of  the 
donor  to  divest  himself  of  all  title  to  and  dominion  over  the  same.  Such  evi- 
dence must  be  clear,  satisfactory  and  convincing. 

The  intent  of  Nancy  Sibbalds  to  vest  in  Hattie  De  Puy  the  title  to  the  deposit 
would  be  an  essential  element  to  sustain  a  claim  upon  her  part  as  survivor  — 
survivorship  being  an  incident  of  joint  tenancy  seldom  presumed. 

Appeal  by  the  defendant,  Cynthia  L.  Stevens,  as  executrix,  etc., 
of  Nancy  Sibbalds  (substituted  in  place  of  the  Onondaga  County 
Savings  Bank),  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiflf,  entered  in  the  office  of  the  clerk  of  the  county  of 
Onondaga  on  the  4th  day  of  May,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Onondaga  Special  Term. 

J.  N.  Hammond^  for  the  appellant. 

James  Devine^  for  the  respondent. 

Adams,  J. : 

This  action  was  brought  originally  against  the  Onondaga  County 
Savings  Bank  to  recover  a  balance  of  $999.64  remaining  on  deposit 
in  that  institution,  the  plaintiff  claiming  that  she  had  received  the 
same  by  gift  from  one  Nancy  Sibbalds  during  the  latter's  lifetime. 

The  defendant,  as  sole  executrix  of  the  last  will  and  testament  of 
Mrs.  Sibbalds,  who  departed  this  life  shortly  after  having  made  the 
App.  Div.— Vol.  XXXVII.        37 
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gift  in  the  manner  alleged  by  the  plaintiff,  contests  this  claim,  and 
insists  that  whatever  money  remains  on  deposit  in  the  bank  belongs 
to  the  estate  which  she  represents. 

By  reason  of  these  conflicting  claims  the  defendant  was,  by  an 
order  of  interpleader,  duly  substituted  as  defendant  herein  in 
the  place  of  the  savings  bank,  and  the  single  question  which  the 
case  now  presents  relates  to  the  ownership  of  this  money. 

It  appears  that  the  testatrix  was,  for  many  years  prior  to  her. 
death,  a  resident  of  the  village  of  Seneca  Falls,  in  this  State,  during 
which  time  she  had  money  on  deposit  in  the  Onondaga  County 
Savings  Bank.  In  January,  1896,  the  plaintiff  went  to  Seneca 
Falls,  and  after  remaining  about  a  week  at  the  house  of  the  testatrix 
took  the  latter  home  with  her  to  the  village  of  Baldwinsville,  near 
Syracuse,  where  they  arrived  oh  the  fourteenth  day  of  January. 
At  about  this  time  the  money  which  the  testatrix  had  on  deposit  in 
the  bank  amounted  to  $1,332.74:,  and  on  the  twenty-flfth  day  of 
January  the  plaintiff  presented  to  the  bank  a  check  for  that 
amount  which  bore  the  signature  of  the  testatrix.  This  check  was 
payable  to  "  new  account  or  bearer,"  and  upon  its  presentation  an 
account  for  the  amount  thereof  was  opened  upon  the  books  of  the 
bank  in  the  name  of  *'  Mrs.  Nancy  Sibbalds  or  Miss  Hattie  De  Puy," 
and  a  deposit  book  was  handed  to  the  plaintiff  which  bore  the  names 
of  the  depositors  as  above  stated,  with  these  words  added,  "either 
or  survivor  to  draw."  On  the  third  day  of  February,  thereafter,  a 
check  for  $100  was  signed  by  Mrs.  Sibbalds,  payable  to  Hattie 
De  Puy  or  bearer,  and  that  amount  was  subsequently  drawn  from 
the  bank  by  the  payee.  On  the  twenty-sixth  day  of  the  same  month 
Mrs.  Sibbalds  died,  and  on  the  day  of  her  death  the  plaintiff  drew 
$250  from  the  bank  upon  her  own  check,  which  she  claims  to  have 
used  in  payment  of  funeral  expenses  and  other  indebtednesses  of 
the  deceased.  Thereafter,  and  on  the  2d  day  of  March,  1896,  the 
plaintiff  signed  another  check  for  $2.70,  which  was  likewise  paid 
by  the  bank,  and  some  accrued  interest  was  soon  thereafter  credited 
to  the  account,  which  brought  the  balance  up  to  the  amount  here- 
tofore mentioned,  viz.,  $999.64. 

At  the  time  the  alleged  gift  was '  made  in  the  manner  just 
described,  the  donor,  Mrs.  Sibbalds,  although  somewhat  advanced 
in  years  and  not  over  vigorous  in  body,  apparently  liad  no  expecta- 
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tion  of  departing  this  life  in  the  immediate  future,  and  consequently 
it  cannot  with  any  propriety  be  claimed  that  the  gift,  if  there  was 
one,  was  executed  in  view  of  the  near  approach  of  death.  If  any 
such  idea  was  ever  entertained,  it  was  abandoned  by  the  learned 
counsel  for  the  plaintiff  upon  the  argument  of  this  appeal,  for  he 
then  frankly  conceded  tliat  his  client's  right  to  recover  herein  rested 
solely  upon  her  ability  to  establish  her  title  to  the  money  in  dispute 
by  a  gift  inte?'  vivos  /  and  it  is,  therefore,  to  a  consideration  of  the 
case  from  that  standpoint  that  our  attention  must  be  directed. 

It  is  a  rule  of  law  of  long  standing  that  to  support  a  valid  gift 
of  the  character  just  mentioned  there  must  be  an  actual  or  symboli- 
cal delivery  of  the  property  donated  accompanied  by  an  intention  on 
the  part  of  the  donor  to  divest  himself  of  all  title  to  and  dominion 
over  the  same,  the  reason  for  this  rule  being,  that  until  these  essen- 
tial conditions  have  been  fulfilled  there  always  remains  the  locus 
pmnitenticBy  that  is,  "  the  opportunity  for  the  giver  to  repent  and 
change  his  purpose."  (2  Schouler  Tit.  Per.  Prop.  [1st  ed.]  70 ; 
Young  v.  Young,  80  N.  Y.  422.) 

The  important  and  vital  question,  therefore,  with  which  we  have 
now  to  deal,  is  this :  Does  the  evidence  furnished  by  the  plaintiff 
satisfy  the  requirements  of  this  rule  ? 

In  answering  this  question  it  is  to  be  borne  in  mind  that  the  lips 
of  the  alleged  donor  are  sealed  in  death,  in  consequence  of  which 
we  are  deprived  of  any  direct  and  positive  evidence  as  to  the  intent 
with  which  she  made  the  change  in  her  bank  account,  and  this  cir- 
cumstance furnishes  an  additional  reason  why  the  rule  that  one  who 
alleges  a  gift  must  prove  it  satisfactorily  should  be  strictly  enforced 
in  this  particular  instance,  and  why  the  plaintiff  should  be  permitted 
to  establish  her  title  by  nothing  less  than  evidence  of  the  highest 
probative  force.  {Doty  v.  Willson^  47  N.  Y.  580 ;  Cambreleng  v. 
Graham^  79  Hun,  247 ;  Matter  of  Rogers^  10  App.  Div.  593  ; 
Jones  V.  Perkins,  29  id.  37.) 

Upon  examination  of  the  record  before  us  we  discover  that  the 
evidence  relied  upon  to  support  tlie  gift  consists  chiefly  of  the 
declarations  of  the  donor,  the  principal  and  most  important  portion 
thereof  being  furnished  by  the  mother  of  the  donee,  who  undertakes 
very  briefly  to  relate  a  conversation  which  she  claims  to  have  over- 
heard between  her  daughter  and  the  donor^  in  which,  as  she  testifies. 
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the  latter  directed  the  plaintiff  to  take  her,  Mrs.  Sibbalds',  book  to 
the  bank  and  have  it  made  out  in  the  name  of  both,  so  that  "  either 
could  draw  at  any  time ;"  and  she  further  testified  that  after  the 
account  had  been  thus  changed  her  daughter  brought  the  book  back 
and  showed  it  to  Mrs.  Sibbalds,  who  looked  at  it  and  then  returned 
it  to  the  plaintiff  with  the  remark  that  it  was  all  right,  and  added, 
"  It  is  yours,  take  it  and  put  it  away  and  take  good  care  of  it ;" 
that  the  plaintiff  then  said,  "  They  will  talk  after  this,"  whereupon 
Mrs.  Sibbalds  replied,  "  What  do  you  care,  you  are  all  right."  This 
evidence,  together  with  that  of  one  or  two  witnesses  who  testified  to 
declarations  made  by  the  testatrix  long  before  the  transfer  of  the 
bank  account,  to  the  effect  that  she  intended  to  make  some  provision 
for  the  plaintiff,  and  the  fact  that  the  account  was  changed  in  the 
manner  described,  is  absolutely  all  there  is  in  the  case  to  show  that 
in  making  the  change  the  testator  intended  to  give  the  money 
which  she  had  on  deposit  in  the  bank,  or  any  portion  thereof,  to 
this  plaintiff. 

Practically,  therefore,  the  plaintiff's  title  to  this  money  rests  upon 
the  unsupported  evidence  of  a  single  witness,  and  that  witness  her 
mother,  who,  it  appears,  also  made  a  claim  of  $150  against  the  estate 
of  the  decedent  for  six  weeks'  board,  washing  and  attendance. 

Such  evidence  as  this,  even  though  it  were  uncontradicted,  is  not, 
in  our  opinion,  altogether  satisfactory  and  convincing,  and  what  pro- 
bative force  it  does  possess  is  very  materially  weakened  when  it  is 
considered  in  connection  with  other  evidence  in  the  case  by  which 
it  is  made  to  appear  that  subsequent  to  the  death  of  the  testatrix  the 
plaintiff  filed  a  claim  against  the  estate  amounting  to  $275  for  serv- 
ices alleged  to  liave  been  rendered  on  behalf  of  the  decedent  in  trans- 
acting her  banking  business,  not  only  prior  to  the  transfer  of  the 
account,  but  down  to  February  29,  1896,  or  three  days  after  the 
death  of  the  alleged  donor ;  all  of  which  would  seem  to  indicate 
that  the  plaintiff  at  least  did  not  suppose  when  she  filed  her  claim 
that  she  had  any  interest  in  the  money  in  the  bank,  which  virtually 
constituted  the  entire  estate  of  the  decedent. 

This  inference  is  considerably  strengthened  by  the  evidence  of 
the  treasurer  of  the  savings  bank,  who  testified  that  the  change  in 
the  account  was  made  at  his  suggestion,  and  because  of  the  fact 
that  he  was  informed  by  the  plaintiff  that  Mrs.  Sibbalds  was  in 
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poor  health  and  wished  to  have  tlie  account  so  arranged  that  money 
could  be  drawn  without  compelling  her  to  sign  checks  therefor.  It 
is  further  strengthened  by  the  evidence  of  the  defendant,  who  tes- 
tified that  the  plaintiff  stated  to  her  that  she  did  not  think  Mrs. 
Sibbalds  fully  realized  what  she  was  doing  when  she  signed  the 
transfer  check ;  that  it  was  signed  so  that  if  Mrs.  Sibbalds  became 
unconscious  the  plaintiff  could  draw  money  for  her ;  that  she  did 
not  suppose  Mrs.  Sibbalds  intended  that  she  should  have  what 
money  remained  in  the  bank,  and  that  she  would  relinquish  all 
right  or  title  which  she  might  have  thereto  if  the  defendant  would 
pay  her  claim  and  that  of  her  father  and  mother.  It  is  still  further 
strengthened  by  the  fact  that  the  plaintiff  drew  $250  of  this  money 
after  the  death  of  the  testatrix,  and  used  the  same  to  pay  debts  and 
funeral  expenses,  which  she  was  certainly  under  no  legal  obligation 
to  do  if  the  money  belonged  to  her.  And  finally  it  gains  material 
strength  from  the  conceded  fact  that  the  pretended  donor  actually 
exercised  dominion  over  the  money  on  deposit  after  the  change  in 
the  account  had  been  accomplished,  by  drawing  her  check  for  $100, 
which  she  delivered  to  the  plaintiff,  who  received  the  avails  thereof 
from  the  bank.  So  that,  without  further  elaboration  of  this  feature 
of  the  case,  we  think  we  may  say  without  hesitation  or  qualification 
that  the  evidence,  as  a  whole,  not  only  falls  far  short  of  fulfilling 
the  requirements  of  the  rule  to  which  reference  has  already  been 
made,  but  that  it  likewise  fails  to  answer  the  requirements  of  the 
further  rule,  viz.,  that  in  order  to  support  a  gift,  either  intej^  vivos 
or  causa  mortis^  which  is  not  asserted  until  after  the  death  of  the 
alleged  donor,  the  evidence  tliereof,  whether  direct  or  circumstantial, 
naust  be  clear,  satisfactory  and  convincing.  {liix  v.  Ilimt,  16  App. 
Div.  540 ;  Matter  of  Manhardt,  1 Y  id.  1 ;  Til  ford  v.  Bank  for  Sav- 
ings, 31  id.  565 ;  Matter  of  O'Connell,  33  id.  483.) 

Having  thus  reached  the  conclusion  that  the  plaintiff  has  failed 
to  establish  title  to  the  moneys  in  question  by  a  gift  inter  vivos,  it 
only  remains  to  consider  another  question  which  is  apparently 
regarded  by  the  plaintiff's  counsel  as  subsidiary  to  his  main  conten- 
tion, and  that  is  whether  or  not  the  plaintiff  takes  the  residuum  of 
the  fund  on  deposit  as  survivor. 

The  only  theory  upon  which  such  a  contention  can  be  maintained 
is  that  a  joint  ownership  was  created  when  the  fund  was  withdrawn 
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from  the  bank  and  redeposited  in  the  name  of  Mrs.  Sibbalds  and 
the  plain tiflE ;  and  whether  or  not  this  was  accomplished  depends 
largely  upon  the  intent  with  which  that  change  was  made. 

As  the  plaintiff's  interest,  whether  joint  or  otherwise,  is  founded 
upon  the  alleged  gift  from  the  defendant's  testatrix,  we  think  that 
much  of  wliat  has  already  been  said  applies  as  well  to  the  question 
of  survivorship  as  to  that  of  a  gift  inter  vivos.  In  either  case  the 
intent  of  the  donor  is  an  essential  element,  and  the  circumstances  to 
which  reference  has  been  made  tend  with  as  much  force  in  the  one 
as  in  the  other  to  prove  the  absence  of  an  intent  on  the  part  of  Mrs. 
Sibbalds  to  vest  the  plaintiff  with  any  title  whatever  to  the  money 
which  she  had  on  deposit.  Indeed,  the  inference  which  would  most 
naturally  be  drawn  from  the  form  in  which  the  new  account  was 
opened,  as  well  as  from  the  circumstances  attending  its  opening,  is 
that  the  moneys  which  it  represents  were  deposited  in  the  name  of 
"  Mrs.  Nancy  Sibbalds  or  Miss  Hattie  De  Puy,"  in  order  that  the 
latter,  who  was,  as  slie  claims,  acting  as  the  financial  agent  of  the 
former,  might  draw  them  from  the  bank  without  putting  her  princi- 
pal to  the  trouble  and  annoyance  of  signing  checks  therefor,  and 
the  privilege  of  drawing  was  doubtless  extended  to  the  survivor  upon 
the  assumption  that  the  agent  would  in  all  probability  survive  her 
principal,  and  if  so,  that  she  would,  as  proved  to  be  the  case,  require 
money  with  which  to  defray  the  funeral  expenses  of  the  principal. 

Joint  tenancy,  whether  in  land  or  personalty,  is  not  favored  either 
in  law  or  equity,  and  it  will  never  be  inferred  where  any  other 
deduction  can  be  fairly  made.  In  consequence  survivorship,  which 
is  an  incident  to  joint  tenancy,  is  seldom  presumed.  (Perry  on 
Trusts,  §  136.) 

Our  attention  has  been  directed  to  a  number  of  authorities,  which 
apparently  recognize,  if  they  do  not  establish,  a  different  doctrine 
than  the  one  just  stated,  notably  Sanford  v.  Sanford  (58  N.  Y.  69) 
and  McElroij  v.  Natl.  Sav.  Bank  (S  App.  Div.  192).  But  it  is  to 
be  observed  that  in  both  of  these  cases  the  relation  of  husband  and 
wife  existed,  and  that  in  the  one  first  mentioned  the  note  upon  which 
the  action  was  brought  was  fSiyMejomtlf/  to  the  plaintiff  and  her 
husband.  The  circumstances  of  the  case  last  cited  are  more  like 
those  of  the  one  under  consideration,  for  there,  as  here,  a  deposit 
had  been  made  in  the  bank  to  the  credit  of  one  or  the  other  of  two 
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persons  with  the  provision  attached  that  the  survivor  might  draw, 
but,  as  has  already  been  suggested,  the  parties  were  husband  and 
wife,  and  it  was  said  that  the  intent  of  the  former  that  the  latter 
should  take  as  survivor  was  made  to  appear  very  plainly,  wherein 
consists  the  material  difference  between  the  two  cases. 

We  have  given  the  careful  consideration  to  this  case  which  its 
importance  demands,  but  the  more  we  examine  it  the  more  are  we 
impressed  with  the  idea  that  the  conclusion  reached  by  the  learned 
trial  justice  is  not  supported  by  the  evidence ;  we  consequently  feel 
constrained  to  reverse  the  judgment  appealed  from. 

All  concurred,  except  McLennan,  J.,  not  sitting. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


In  the  Matter  of  the  Application  of  Tamar  M.  Coatsworth,  Har-        leo*  ua 
RiET  M.  Jackman  and  Albert  T.  Coatsworth,  Landlords,  for  the 
Removal  of  Locis  Schoellkopf  and  Others,  Tenants  and  Under 
Tenants,  from  Premises. 

Louis  Schoellkopf  and  Alfred  Schoellkopf,  Tenants,  Appellants ; 
Tamar  M.  Coatsworth  and  Others,  Landlords,  Respondents. 

Landlord  and  tenant  —  reneucal  of  a  Uase  if  loritten  notice  hy  the  lesnors  that  tliey 
would  pay  for  improvements  by  tJie  leasee  be  not  giren —  what  notice  is  insufficient 
—  a  cotentint  to  pay  for  improvements  which  binds  heirs  and  assigns  of  the  lessors, 
though  not  named  tJierein  —  their  cost  an  equitaMe  charge  ac^mpanied  with  right 
of  possession. 

A  lease,  the  term  of  which  began  the  1st  day  of  April,  1848,  for  a  term  of  four- 
teen years,  provided  that  if  the  lessors  did  not  give  the  lessee,  his  executors, 
administrators  or  assigns,  at  least  six  months'  notice  in  writing,  before  the 
1st  day  of  April,  1862,  of  their  election  to  take  possession  of  the  said  demised 
premises,  and  to  pay  for  certain  buildings,  vaults  and  sidewalks  (which  the 
lessee  agreed  to  erect)  at  an  appraised  value,  the  lease  should  be  deemed  to  be 
renewed  for  a  term  of  five  years,  and  "  that  so  often  as  they  (the  lessors)  shall 
fail  to  give  said  six  months'  notice  boforc  the  termination  of  such  renewed 
term,  they  will  renew  the  said  demise  and  lease,  and  such  failure  shall  be 
deemed  a  renewal  thereof  for  five  years  from  the  termination  thereof,  on  the 
same  terms  and  conditions  as  the  said  first  renewal  r.nd  continuance." 

JEkld,  that  a  notice  given  by  the  successors  in  interest  of  the  original  lessors  six 
months  before  the  expiration  of   the   renewal  term,   to  the  effect  that  they 
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*' hereby  elect  to  take  possession  of  the  said  demised  premises,  pursuant  to  the 
provisions  of  said  lease  on  the  1st  day  of  April,  1897  (the  expiration  of  the 
renewal  period),  and  iiereby  notify  you  that  said  lease  shall  terminate  on  that 
day,"  was  not  suflScient  to  terminate  the  tenancy; 

That  a  statement  that  the  lessors  would  take  possession  "  pursuant  to  the  pro- 
visions of  said  lease,"  was  not  equivalent  to  the  statement  required  by  the  lease 
to  be  contained  in  the  notice,  t.  e, ,  that  the  lessors  would  pay  for  the  buildings, 
vaults  and  sidewalks; 

That  the  covenant  of  the  original  lessors  to  pay  for  the  buildings,  vaults  and 
sidewalks  erected  by  the  original  lessee  upon  the  demised  premises,  might  be 
enforced,  by  persons  claiming  under  the  original  lessee  through  various  con- 
veyances, transfers  and  assignments,  who  had  been  recognized  as  tenants  and 
occupants  of  the  premises  under  the  lease,  by  the  lessors  and  their  successors 
in  interest,  against  an  heir  at  law  of  one  of  the  lessors,  and  the  devisees  of  a 
devisee  under  the  will  of  another  of  the  original  lessors  —  as,  although  some  of 
the  covenants  contained  in  the  lease  on  the  part  of  both  the  lessors  and  the 
lessee  omitted  the  words  *'  heirs  or  assigns,"  these  covenants  were  inseparably 
connected  with  other  covenants  where  the  heirs  or  assigns  were  bound  by 
name,  and  the  whole  scheme  of  the  lease  contemplated  that  all  of  its  provis- 
ions should  embrace  them. 

JSembUy  that  although  the  covenant  to  pay  for  the  buildings,  vaults  and  side- 
walks might  not  technically  run  with  the  land,  yet  in  equity  it  was  a  charge 
upon  the  leased  property,  which  could  be  enforced  by  the  successors  in  interest 
of  the  lessee  against  the  successors  in  interest  of  the  lessors,  w^ho  had  notice 
of  the  contents  of  the  lease,  both  actual  and  constructive,  and  who  had  received 
benefits  under  the  lease. 

SembUj  that  the  successors  in  interest  of  the  lessee  had  an  equitable  right  to  retain 
possession  of  the  premises  until  they  had  been  paid  the  value  of  the  buildings. 

Appeal  by  Louis  Schoellkopf  and  Alfred  Schoellkopf,  tenants, 
from  a  final  order  of  the  county  judge  of  Erie  county,  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  9th  day  of  March, 
1898,  directing  that  a  warrant  issue  to  remove  the  said  tenants  and 
their  under  teiiants  and  all  persons  claiming  under  them  from  the 
demised  premises,  excluding  from  the  decision,  however,  the  validity 
of  the  claims  of  the  said  Louis  Schoellkopf  and  Alfred  Schoellkopf 
to  compensation  for  the  value  of  the  buildings,  vaults  and  sidewalks 
on  said  premises,  and  without  prejudice  to  their  riglits  to  institute 
such  actions  at  law  as  they  may  be  advised  to  test  the  validity  of  the 
said  claims. 

On  the  30th  day  of  December,  1897,  the  petitioners,  the  Coats- 
worths  and  Jackraan,  presented  their  petition  to  the  county  judge  of 
Erie  county  instituting  summary  proceedings  under  article  1  of  title  2 
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of  chapter  17  of  the  Code  of  Civil  Procedure  to  recover  possession  of 
certain  premises  in  tlie  city  of  Buffalo  having  a  frontage  of  forty- 
eight  feet  on  Main  street,  sixty-two  feet  on  Washington  street  and 
two  hundred  and  eighty-eight  feet  on  Quay  street  in  that  city,  the 
petition  alleging  that  tlie  petitioners  were  the  landlords  of  the 
Schoellkopfs  and  their  under  tenants  occupying  the  premises,  and 
that  they  (the  tenants)  were  holding  over  and  continuing  in  posses- 
sion of  the  said  premises  after  the  expiration  of  their  term. 

The  tenants  answered  in  the  proceeding  denying  the  petition  and 
alleging  that  they  held  and  occupied  the  premises  by  virtue  of  a 
lease  executed  between  Caleb  Coatsworth  and  John  Coatsworth,  the 
persons  under  whom  the  petitioners  claimed  as  heirs  at  law  and 
devisees,  and  Thomas  J.  Dudley,  under  wliom  the  tenants  claimed 
and  asserted  the  right  of  possession  in  the  premises. 

Such  proceedings  were  had  before  the  county  judge  that  he  issued 
a  warrant  dispossessing  the  tenants  and  placing  the  petitioners  in 
possession  of  the  premises. 

From  the  final  order  made  in  the  proceeding  the  said  Louis 
Schoellkopf  and  Alfred  Schoellkopf,  tenants,  on  tiie  5th  day  of 
April,  1898,  appealed  to  this  court. 

In  the  lease  referred  to,  the  Coatsworths,  Caleb  and  John,  with 
their  wives,  constituted  the  parties  of  the  first  part  and  Thomas  J. 
Dudley  the  party  of  the  second  part,  and  the  lease  provided  : 

"  That  the  said  party  of  the  first  part,  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter  contained,  on  tlie  part  of 
the  said  party  of  the  second  part,  and  also  in  consideration  of  the 
sum  of  one  dollar  to  them  in  hand  paid,  *  *  *  have  demised,  let 
and  leased,  and  by  these  presents  do  demise,  let  and  lease,  unto  the 
said  party  of  the  second  part  and  to  his  executors,  administrators 
and  assigns,  for  and  during  the  term  hereinafter  mentioned  (the 
premises,  describing  them),  and  to  have  and  to  hold  the  portion  so 
excepted  to  the  said  party  of  t)ie  second  part,  his  executors,  admin- 
istrators and  assigns,  from  the  first  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  forty-eight,  for  and  during  the  full  end 
and  term  of  fourteen  years  thence  next  ensuing,  fully  to  be  com- 
pleted and  ended." 

The  rent  was  stipulated  at  increasing  amounts  per  year  until  it 
App.  Div.— Vol.  XXXVII.        38 
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reached  the  annual  sum  of  $700,  payable  on  the  first  of  October  and 
April  in  each  year ;  and  if  default  on  the  part  of  the  second  party 
should  occur  in  the  payment  of  the  rent  for  thirty  days,  '^  then  and 
from  thenceforth  it  shall  and  may  be  lawful  for  the  said  party  of 
the  first  part,  their  heirs,  executors,  administrators  or  assigns,  into  or 
on  the  said  demised  premises  or  any  part  thereof  in  the  name  of  the 
whole  to  enter,  and  the  same  premises  to  have  again,  repossess  and 
enjoy  as  in  their  first  and  former  estate  or  estates,  and  the  said  party 
of  the  second  part,  his  executors,  administrators  or  assigns  *  *  * 
from  thence  utterly  to  expel,  remove  and  put  out,  anything  in 
these  presents  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding." 

The  party  of  the  second  part  covenanted  to  pay  the  rent  as  pro- 
vided in  the  lease  and  all  taxes  and  assessments  that  might  be 
imposed  upon  tlie  premises,  and  the  lease  further  provided : 

"  And  the  said  party  of  the  second  part  further  covenants  and 
agrees  to  and  with  the  said  party  of  the  first  part  that  he  will  within 
three  years  from  the  first  day  of  April,  184:7,  at  his  own  proper  cost 
and  expense,  erect  good  substantial  brick  buildings,  suitable  for  com- 
mercial and  business  purposes  on  all  of  said  demised  premises  cover- 
ing the  premises  hereby  demised,  or  covering  them  as  nearly  as 
is  practical  for  business  purposes  with  such  buildings  as  aforesaid. 

"  And  the  party  of  the  first  part  covenant  and  agree  to  and  with 
the  party  of  the  second  part,  his  executors,  administrators  and 
assigns,  that'  at  the  expiration  of  the  term  above  created,  unless  they 
give  the  notice  hereinafter  provided  for,  for  the  purpose  of  renew- 
ing and  continuing  this  lease  (upon  the  said  party  of  the  second  part 
having  kept  and  performed  all  these  covenants  and  agreements 
herein  contained  on  his  part),  they  will  pay  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  the  value  of  the 
said  buildings  that  may  then  be  standing  upon  said  demised  premises, 
with  the  vaults  and  sidewalks  that  shall  have  been  constructed  on 
said  premises  as  the  said  value  thereof  shall  then  be.  Such  value  to 
be  ascertained  in  the  way  hereinafter  provided." 

Provision  is  then  made  to  ascertain  the  value  of  the  buildings, 
etc.,  by  appraisal  by  three  disinterested  men. 

"  And  the  said  parties  of  the  first  part  further  covenant  and  agree 
to  and  with  the  party  of  the  second  part,  his  executors,  adminis- 
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trators  and  assigns,  that  in  case  they  do  not  give  the  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  at  least  six 
months  notice  in  writing  before  the  first  day  of  April,  1S62,  of 
their  election  to  take  possession  of  the  said  demised  premises  at 
the  expiration  of  this  lease  and  to  pay  for  said  buildings,  vaults  and 
sidewalks  at  such  appraised  Value,  that  then  and  in  that  event,  they 
will  renew  and  continue  this  present  demise  and  lease,  and  such 
omission  to  give  said  notice  shall  be  deemed  and  taken  to  be  a 
renewal  and  continuance  of  this  demise  and  lease  for  five  years  from 
the  said  first  day  of  April,  1862,  upon  the  same  terms  and  conditions 
hereinbefore  expressed,  except  that  the  rent  for  the  said  renewed  and 
continued  term  shall  be  seven  hundred  dollars  per  annum,  payable 
in  the  same  way  as  the  last  five  years  rents  above  provided  for. 

"  And  they  also  covenant  and  agree  as  aforesaid  that  so  often  as 
they  shall  fail  to  give  said  six  months^  notice  hefore  the  terinination 
of  such  renewed  tertn  they  will  renew  the  said  demise  and  lease^ 
a/nd  such  failure  shall  he  deemed  a  renewal  thereof  for  jive  years 
from,  the  termination  thereof  on  the  same  terms  and  conditions  as 
the  said  first  renewal  and  continuance, 

"  And  the  parity  of  the  second  part  covenants  with  the  party  of 
the  first  part  that  in  case  of  the  renewal  and  continuance  of  this 
lease  and  demise  as  aforesaid,  he  will  accept  and  contftiue  the  same 
on  the  terms  aforesaid,  and  will  pay  the  said  parties  of  the  first  part, 
their  executors,  administrators  or  assigns,  the  rents  hereinbefore  men- 
tioned on  such  continuance  and  renewal  of  seven  hundred  dollars 
per  annum  for  each  year  of  such  renewal  and  continuance  and  pay 
all  taxes  and  assessments  assessed  as  aforesaid  during  such  renewal 
and  continuance  so  long  as  and  until  such  renewals  and  continuance 
shall  end.     *     *     * 

"  And  the  said  part}'  of  the  first  part  hereby  covenants  with  the 
party  of  the  second  part,  his  executors,  administrators  and 
assigns,  that  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators and  assigns  paying  the  rent  and  performing  all  and  singular 
the  covenants  and  agreements  in  these  presents  contained  on  his 
part  to  be  performed  and  kept,  shall  and  may  lawfully,  peaceably  and 
quietly  have,  hold,  enjoy  and  occupy  the  said  demised  premises  with 
the  buildings  thereon  to  be  erected  for  and  during  the  said  term 
aforesaid,  hereinbefore  granted  without  any  lawful  let,  suit,  trouble, 
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eviction,  molestation,  expulsion  or  interruption  of  or  by  them,  the 
said  party  of  the  first  part,  their  heirs  or  assigns,  or  by  any  other 
person  whomsoever  lawfully  claiming  or  to  claim  by,  from  or  under 
them  or  either  of  them,  or  by  or  with  any  of  their  consent,  privity 
or  procurement." 

The  lease  was  recorded  in  the  Erie  county  clerk's  office  April  20, 
1847. 

As  provided  in  the  lease,  the  lessee,  Thomas  J.  Dudley,  con- 
structed upon  the  leased  premises  substantial  brick  buildings,  several 
stories  high,  as  near  as  practical  covering  the  land  demised,  at  large 
expense,  and  the  value  of  such  buildings  at  the  time  of  the  eviction 
under  the  warrant  of  the  county  judge  was  at  least  $25,000. 

The  lessee  and  his  assigns  and  successors  in  interest  paid  promptly 
the  stipulated  rent  and  the  taxes  assessed  upon  the  premises,  and 
performed  all  the  conditions  by  the  lessee  to  be  performed  as  pro- 
vided in  the  lease  up  to  the  time  of  the  commencement  of  the  sum- 
mary proceedings,  except  the  rent  due  October  1,  1897,  which  was 
duly  tendered  by  appellants.  And  the  lessors  and  their  heirs  and 
-devisees  received- the  stipulated  rent,  except  the  rent  due  October  1, 
1897,  which  was  refused,  and  have  never  served  the  notice  required 
by  the  lease,  but  have  treated  the  tenancy  as  renewed  every  five 
years  under  tne  provisions  of  the  lease  until  on  the  6th  of  August, 

1896,  the  petitioners  served  upon  the  Schoellkopfs  a  notice  in  writ- 
ing addressed  to  them  as  follows : 

"  Sirs. —  You  will  take  notice  that  we,  ds  owners  of  premises 
bounded  by  Main  street,  Quay  street,  Washington  street  and  the 
Hamburg  canal  and  more  particularly  described  in  a  certain  lease 
bearing  date  April  1st,  1847,  executed  by  Caleb  Goatsworth  and  Jane 
F.,  his  wife,  John  Goatsworth  and  Jane  Goatsworth  of  the  city  of 
Buffalo,  N.  Y.,  of  the  first  part,  and  Thomas  J.  Dudley  of  the 
same  place  of  residence,  of  the  second  part,  and  recorded  in  the  Erie 
county  clerk's  office  in  liber  106  of  deeds,  at  page  356,  April  20th, 
1849,  hereby  elect  to  take  possession  of  the  said  demised  premises 
pursuant  to  the  provisions  of  said  lease  on  the  first  day  of  April, 

1897,  and  hereby  notify  you  that  said  lease  shall  terminate  on 
that  day." 

The  last  renewal  of  five  years  terminated  on  the  1st  day  of  April, 
1897,  and  a  new  term  of  five  years  commenced  at  that  time  as 
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claimed  by  the  Schoellkopfs  (the  appellants),  becaase  the  notice  was 
insufficient  to  terminate  the  tenancy,  and  the  tenancy  could  not  be 
terminated  without  payment  to  them  for  the  buildings  constructed 
on  the  premises. 

The  counsel  for  the  petitioners  claimed  before  the  county  judge 
that  the  petitioners  were  entitled  to  the  possession  of  the  property^ 
including  the  buildings  and  improvements,  without  making  any  com- 
pensation for  the  buildings,  and  none  has  been  made  or  oifered,  and 
such  was  his  position  upon  the  argument  of  this  appeal. 

The  appellants  went  into  possession  of  the  leased  premises  in  the 
spring  of  1892,  having  obtained  all  the  rights  and  privileges  of  the 
original  lessee  in  the  lease  through  various  conveyances,  transfers 
and  assignments,  and  the  several  persons  through  whom  such  interest 
passed  to  the  appellants,  and  the  appellants  paid  rent  to  the  original 
lessors  or  to  their  heirs  and  devisees  (the  petitioners)  and  were  recog- 
nized by  them  as  tenants  and  occupants  of  the  premises  under  the 
lease. 

John  L.  Romer^  for  the  appellants. 
John  Cunneen^  for  the  respondents. 

Wabd,  J. : 

The  final  order  of  the  county  judge  of  Erie  county  in  the  sum- 
mary proceedings  directed  that  a  warrant  issue  to  remove  the  appel- 
lants and  their  under  tenants  from  the  leased  premises,  and  that  the 
petitioners  be  put  in  full  possession  thereof,  and  awarded  costs  to 
the  petitioners,  "  excluding  from  decision,  however,  the  validity  of 
the  claims  of  the  said  Louis  Schoellkopf  and  Alfred  Schoellkopf  to 
compensation  for  the  value  of  the  buildings,  vaults  and  sidewalks 
on  said  premises,  and  without  prejudice  to  their  rights  to  institute 
such  actions  at  law  as  they  may  be  advised  to  test  the  validity  of  the 
said  claims." 

The  county  judge,  therefore,  assumed  to  dispose  of  important 
rights  of  the  appellants  under  the  lease  in  this  summary  manner, 
leaving  the  appellants  to  their  legal  remedies  if  they  possessed  any 
after  theii'  eviction  from  the  premises. 

Unless  the  notice  to  surrender  possession  was  sufficient  to  termi- 
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nate  the  tenancy,  a  new  tenancy  of  five  years  commenced  on  the  Ist 
of  April,  1897.  The  appellants  were  lawfully  in  possession  of  the 
premises,  and  the  order  appealed  from  was  erroneous. 

The  lease  prescribes  what  the  notice  shall  contain.  It  shall  state 
the  election  of  the  lessors  to  take  possession  of  the  demised  premises 
at  the  expiration  of  the  lease  and  "  to  pay  for  said  buildings,  vaults 
and  sidewalks  at  such  appraised  value.  *  *  *  And  such  omis- 
sion to  give  said  notice  shall  be  deemed  and  taken  to  be  a  renewal 
and  continuance  of  this  demise  and  lease  for  five  years  from  the 
said  first  day  of  April,  1862,  upon  the  same  terms  and  conditions 
hereinbefore  expressed  except  that  the  rent  for  said  renewed  and 
continued  term  shall  be  seven  hundred  dollars  per  annum  payable 
in  the  same  way  as  the  last  five  years  rents  above  provided  for.  *  *  * 
That  so  often  as  they  (the  lessors)  shall  fail  to  give  said  six  months' 
notice  before  the  termination  of  such  renewed  term,  they  will  renew 
the  said  demise  and  lease,  and  such  failure  shall  be  deemed  a  renewal 
thereof  for  five  years  from  the  termination  thereof  on  theBaine  terms 
and  conditions  as  the  said  first  renewal  and  continuance." 

Recurring  to  the  notice  that  was  in  fact  given,  it  will  be  seen  that 
it  fails  to  comply  with  the  requisitions  of  the  lease.  It  is  simply  an 
election  to  take  possession  of  the  demised  premises,  in  eflfect,  a 
notice  to  quit.  It  is  true  that  the  expression  is  used  that  the  peti- 
tioners will  take  possession  pursuant  to  the  provisions  of  the  lease, 
and  it  is  claimed  by  the  respondents'  counsel  that,  if  they  are  respon- 
sible for  the  value  of  the  buildings,  the  notice  means  that  they 
will  pay  for  them  under  the  provisions  of  the  lease.  This  statement 
is  not  equivalent  to  the  statement  required  by  the  lease  to  be  in  the 
notice,  that  the  respondents  would  pay  for  the  buildings,  vaults  and 
sidewalks,  and  the  claim  thus  made  seems  inconsistent  with  the 
position  assumed  by  the  learned  counsel  for  the  respondents,  before 
the  county  judge  and  upon  the  argument  of  this  appeal,  that  the 
respondents  were  not  liable  to  pay  for  the  buildings  and  that  such 
payment  was  not  a  condition  precedent  to  the  right  of  the  respond- 
ents to  recover  the  possession  of  the  premises. 

As  this  notice  was  clearly  insufficient  to  terminate  the  tenancy, 
and  as  a  case  was  not  made  before  the  county  judge  for  dispossess- 
ing the  appellants,  we  would  be  justified  in  stopping  here  and 
reversing  the  order  appealed  from  \  but  as  the  question  is  in  the 
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case  whether  the  covenant  to  pay  for  the  buildings  binds  the  respond- 
ents and  whether  the  appellants  can  enforce  the  covenant  against 
them,  we  will  give  it  consideration. 

We  shall  not  attempt  at  any  great  extent  to  discuss  the  cases  bear- 
ing upon  the  question  as  to  what  covenants  run  with  the  land. 

It  is  insisted  by  the  learned  counsel  for  the  respondents  that,  as 
they  were  not  the  original  lessors,  Albert  T.  Coatsworth  being  the 
sole  heir  at  law  of  John  Coatsworth  and  taking  as  such,  and  Tamar 
M.  Coatsworth  and  Harriet  N.  Jackraan  taking  as  devisees  under 
the  will  of  Frances  Amelia  Coatsworth,  who  was  the  daughter  and 
devisee  of  Caleb  Coatsworth,  the  covenant  of  the  original  lessors  to 
pay  for  the  buildings  is  not  binding  upon  the  respondents,  but  was 
simply  the  personal  covenant  of  the  lessors ;  that  the  lessee  cove- 
nanted for  himself  personally  and  not  for  his  heirs  and  assigns  that 
he  would  erect  the  building,  and  that  the  right  of  the  lessee  in  the 
covenants  in  the  lease  had  not  been  transmitted  through  the  mesne 
conveyances  and  assignments  to  the  appellants,  and  they,  therefore, 
could  not  enforce  the  covenant  to  pay  for  the  building. 

From  the  record  before  us,  we  think  it  appears  that  the  appellants 
have  all  the  right  to  enforce  the  covenant  in  the  lease  which  were 
secured  by  it  to  the  lessee,  Thomas  J.  Dudley. 

The  respondents  rely  upon  the  Spencer  Case  (5  Coke,  16),  where 
it  is  held  that  where  the  covenant  relates  to  a  thing  not  in  esse^  but 
to  be  done  upon  the  land  demised,  the  assignee  is  bound  if  named, 
but  if  not  named,  he  is  not  bound  ;  and  Tallman  v.  Coffin  (4  N.  Y. 
134),  which  seems  to  sanction  this  rule. 

It  is  true  that  in  the  covenant  to  pay  for  the  buildings  the 
heirs  or  assigns  are  not  named  in  immediate  connection  with  that 
covenant. 

It  is  also  true  that  the  heirs  or  assigns  are  not  named  in  immediate 
connection  with  the  lessee's  covenant  to  build ;  but  in  construing 
this  lease,  and  in  determining  whether  the  heirs  or  assigns  are  bound, 
we  must  consider  the  whole  instrument  and  the  intention  of  the 
parties  as  indicated  thereby. 

In  Masury  v.  Southworth  (9  Ohio  St.  341)  it  was  held  that  a 
covenant  relating  to  a  thing  not  in  esse  might  run  with  the  land, 
though  the  assigns  of  the  covenantor  were  not  expressly  named, 
provided  that,  by  equivalent  words  or  a  clear  intent  shown  by  the 
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whole  instrument,  it  appeared  that  sucli  was  the  intention  of  the 
parties ;  and  see  Mohr  v.  Parmelee  (43  N.  Y.  Super.  Ct.  320). 

Where  a  covenant  is  for  the  benefit  of  an  estate  demised  it  run* 
with  the  land,  and  will  extend  to  the  assignee,  though  he  is  not 
named.     (Wood  Landl.  &  Ten.  502,  §  310,  and  cases  cited  in  note  7.) 

Some  of  the  covenants  in  the  lease  on  both  sides  omit  the  words 
"  heirs  or  assigns ; "  but  these  covenants  are  inseparably  connected 
with  other  covenants  where  the  **  heirs  and  assigns  "  are  bound  by 
name,  and  the  wiiole  scheme  of  the  lease  contemplates  that  all  its  pro- 
visions embrace  them. 

A  brief  reference  to  these  covenants  will  make  this  proposition 
clear. 

The  lease  is  under  seal,  and  the  premises  are  leased  to  the  lessee^ 
^^  his  executors,  administrators  and  assigns."  If  tlie  rent  is  unpaid 
for  thirty  days,  the  lessors,  "  their  heirs,  executors,  administrators  or 
assigns,"  may  enter  the  demised  premises  and  again  repossess  and 
enjoy  them  as  in  their  first  and  former  estate  or  estates,  and  expel 
the  lessee,  "his  executors,  administrators  or  assigns,"  from  the  prem- 
ises. And,  finally,  the  lessors,  "  their  heirs  or  assigns,"  covenant 
with  the  lessee,  his  "  executors,  administrators  or  assigns,"  that  upon 
the  lessee,  liis  "  executors,  administrators  and  assigns  "  paying  the  rent 
and  performing  all  and  singular  the  agreements  on  his  part  to  be 
performed  and  kept,  they  shall  lawfully,  peaceably  and  quietly  have, 
hold,  enjoy  and  occupy  the  said  demised  premises,  with  the  hiildings 
thereon  to  be  erected^  for  and  during  the  said  term. 

The  riglit  of  the  lessors,  tiieir  heirs  and  assigns,  to  re-enter  upon 
the  non-payment  of  rent,  and  the  duty  of  protection  to  the  lessee 
and  his  assigns  specified  in  the  concluding  covenant,  seem  to  make 
them  parties  to  all  the  other  covenants  which  affect  and  directly  con- 
cern the  estate  demised,  and  establish  the  privity  of  the  heirs  and 
assigns  of  both  parties  to  the  lease  with  the  covenant  as  to  the 
buildings. 

The  covenants  as  to  the  construction  of  the  buildings,  and  as  to 
the  compensation  for  their  value,  affect  the  quality,  value  and  mode 
of  enjoyment  of  the  estate.  The  buildings  conferred  an  immediate, 
permanent  and  beneficial  effect  on  the  land  leased  and  were  indis- 
pensable in  carrying  out  the  purposes  of  the  demise.  The  lessors 
and  the  lessee  had  both  privity  of  contitict  and  privity  of  estate  in 
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the  buildings  which  were  put  upon  the  land  and  became  a  part  of 
the  real  estate. 

As  is  well  argued  by  the  learned  counsel  for  the  appellant :  "  The 
obligation  to  pay  is  imposed  upon  the  same  parties  who  have  the 
riglit  under  the  lease  to  terminate  it.  This  obligation  and  this  right 
are  not  separated,  and  hence  the  obligation  to  pay  runs  with  the 
land,  together  with  the  right  to  terminate  with  which  it  is  insepa- 
rably connected." 

The  failure  to  give  the  notice  i-equired  by  the  lease  has  extended 
the  term  of  the  tenancy  for  fifty  years.  The  original  parties  to  the 
lease  have  long  since  departed  this  life,  and  their  heirs,  assigns  and 
successors  in  interest  have  continued  peaceably  to  carry  out  the  pro- 
visions of  the  lease  until  the  service  of  the  defective  notice  to  which 
we  have  referred.  These  successors  in  interest  have  thus  admitted 
that  the  liabilities  and  rights  under  the  lease  of  the  original  parties 
devolved  upon  them,  and  this  is  a  practical  construction  on  their 
part  in  favor  of  the  position  here  taken  that  the  covenants  as  to  the 
buildings  run  with  the  land,  and  when  the  words  of  a  grant  are 
ambiguous  the  courts  will  call  in  aid  the  acts  done  under  it  as  a  clue 
to  the  intention  of  the  parties.  {French  v.  Cavhart^  1  N.  Y.  102 ; 
Chicago  y.  Sheldon,  9  Wall.  50;  TopUfv,  Topliff,  122  U.  S.  131.) 

The  learned  counsel  for  the  respondents  cites  Cole  v.  Hughes  (64 
N.  Y.  4M) ;  Ilart  v.  Lyon  (90  id.  663) ;  Sebcdd  v.  Mulholla/nd 
(155  id.  455),  being  party-wall  cases  in  which  certain  covenants 
relating  to  party  walls  were  held  to  be  personal. 

A  careful  examination  of  these  cases  fails  to  disclose  their  appli- 
cability to  the  one  before  us,  but  it  is  difficult  to  distinguish  some 
of  the  conclusions  in  those  cases  from  the  decision  of  the  Court  of 
Appeals  in  another  party-wall  case.  {Mott  v.  Oppenheimer,  135 
N.  Y.  312.)  Judges  Martin,  however,  in  Sehald  v.  Mulholland 
{»up7*a\  attempts  to  distinguish  Mott  v.  Opjyenheimer  from  the 
other  cases.  Judges  O'Brien  and  Bartlett,  in  Sehald  v.  Mulhol- 
land^ did  not  vote,  and  Gray,  J.,  who  concurred,  said  :  "  I  concur 
with  my  brother  Martin  in  his  opinion,  because  the  contract  in  this 
case  requires  a  different  construction  from  that  placed  upon  the  con- 
tract in  the  case  of  Mott  v.  Oppenheimer.  In  that  case  the  ques- 
tion was,  upon  the  contract,  whether  any  interest  in  tJie  land  xoas 
App.  Div.— Vol.  XXXVII.        39 
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raised  hy  force  of  its  covenants^  and  we  thought  that  that  was  the 
'  effect  of  the  instrument." 

It  is  entirely  clear  that  the  covenants  as  to  the  buildings  affected 
or  concerned  an  interest  in  the  land  demised,  and  hence  come  within 
the  exact  ruling  of  Mott  v.  Oppenlieimer, 

But  should  we  assume  that  the  covenant  to  pay  for  the  building, 
in  the  light  of  the  Spencer  case  and  some  of  the  cases  cited,  does  not 
technically  run  with  the  land  so  that  an  action  at  law  could  be  main- 
tained against  tlie  respondents  by  the  appellants  to  recover  damages 
for  its  breach,  still  in  equity  the  covenant  becomes  a  charge  upon  the 
leased  property  whicli  can  be  enforced  by  the  appellants  against  the 
irespondents.  They  having  had  notice  of  the  covenant  and  of  the 
contents  of  the  lease,  both  actual  and  constructive,  and  received 
benefits  under  the  lease,  equity  will  not  permit  the  respondents 
to  have  the  benefits  flowing  from  the  lease,  and  repudiate  its  obliga- 
tions. A  result  so  unjust  cannot  be  tolerated.  (Hodge  v.  Sloan^ 
107  N.  Y.  244,  and  authorities  there  cited ;  Trustees  v.  Lynch^  70 
id.  440,  and  cases  cited.) 

In  the  last  case  Judge  Allen  says  (at  p.  450) :  "  It  would  be 
unreasonable  and  unconscientious  to  hold  the  grantees  absolved  from 
the  covenant  in  equity  for  the  technical  reason  assigned,  that  it  did 
not  run  with  the  land,  so  as  to  give  an  action  at  law.  A  distin- 
rguished  judge  answered  a  like  objection  in  a  similar  case  by  saying, 
in  snbstance,  that  if  an  action  at  law  could  not  be  maintained  that 
was  an  additional  reason  for  entertaining  jurisdiction  in  equity  and 
.preventing  injustice." 

Again  (at  p.  451),  he  says :  "  The  author  of  the  American  note 
to  Spencer^ s  Case  (1  Smith's  Leading  Cases  [6th  Am.  Ed.]  167)  rec- 
ognizes the  distinction  between  the  binding  obligation  at  law  of 
'Covenants  not  running  with  the  lands  and  the  equitable  rights  recog- 
nized and  enforced  in  equity  in  such  cases.  He  says,  speaking  of 
«uch  a  covenant :  '  But  although  the  covenant  when  regarded  as  a  con- 
tract is  binding  only  between  the  original  parties,  yet  in  order  to 
•^ive  effect  to  their  intention  it  may  be  construed  by  equity  as  cre- 
ating an  incorporeal  hereditament  (in  the  form  of  an  easement)  out 
of  the  unconveyed  estate  and  rendering  it  appurtenant  to  the  estate 
conveyed.;  and  when  this  is  the  case,  subsequent  assignees  will  have 
the  right  and  be  subject  to  the  obligations  which  the  title  or  liability 
to  such  an  easement  creates.' " 
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Equity  will  not  permit  the  appellants  to  be  evicted  from  the 
premises  and  give  the  respondents  possession  thereof  until  they  have 
performed  the  covenant  to  pay  for  tlie  building.  The  appellants 
have  an  equitable  lien  on  the  whole  premises  until  such  payment  is 
made,  as  the  appellants,  in  addition  to  being  tenants,  have  owner- 
ship to  the  extent  of  the  value  of  the  buildings  in  the  premises 
demised,  and  they  cannot  be  deprived  of  the  possession  thereof 
until  their  rights  in  the  property  are  adjusted.  If  the  respondents 
elect  to  terminate  the  tenancy,  they  can  only  do  so  by  complying 
with  the  conditions  upon  which  the  tenancy  is  predicated.  And  so, 
whether  the  possession  of  the  premises  was  legal  or  equitable  in  the 
appellants,  the  county  judge,  in  summary  proceedings,  had  no  power 
to  remove  them. 

The  order  appealed  from  should  be.  reversed,  with  costs,  and 
restitution  ordered,  viz.,  that  the  possession  of  the  demised  premises 
should  be  restored  to  the  appellants. 

Order  reversed,  with  costs,  and  restitution  ordered  upon  an  opinion 
prepared  by  Ward,  J.,  wliich  was  adopted  by  this  court  and  in 
which  all  concurred.  * 


37    307| 

145    4h3 


Charles   Twist,  as   Administrator,  etc.,  of  Edward  A.   Twist, 

Deceased,  Respondent  and  Appellant,  v.  The  City  of  Roches-       j  37  m 
TER,  Appellant,  Impleaded  with  Rochester  Railway  Company 
and  Rochester  Gas  and  Electric  Company. 

negligence  —  death  caused  by  coming  in  contact  with  a  patrol  wire  put  up  by  the  city 
which  had  fallen  upon  a  trolley  wire — liability  of  the  city — the  act  of  putting 
up  the  wire  not  done  by  it  in  the  public  service  —  contributory  negligence  —  notice 
— concurring  cause — verdict, 

UpoD  each  side  of  an  avenue  in  the  city  of  Rochester,  poles  were  maintained  by 
the  Rochester  Gas  and  Electric  Company,  on  which  wires  were  strung  diagonally 
from  one  side  of  the  avenue  to  the  other,  under  a  contract  with  the  city  of 
Rochester,  by  which  the  latter  reserved  the  right  to  use  one  cross  arm  upon 
such  poles  '"for  any  and  all  municipal  purposes/  and  the  placing  of  any  and 
all  telegraph  or  other  electric  wires  owned  or  used  by  it,"  and  to  change  or 
remove  the  poles  where  the  public  safety  or  convenience  demanded  it. 

After  the  erection  of  these  poles,  the  city  authorized  the  Rochester  Railway  Com- 
pany to  install  the  trolley  system  upon  the  avenue  in  question,  the  contract 
providing  that  the  railway  company  should  place  guard  wires  to  prevent  the 
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trolley  wire  (which  was  a  bare  copper  wire  aod  passed  beneath  the  diagonal 
lines  of  the  electric  light  company)  from  coming  into  contact  with  electric, 
telephone  or  other  wires,  and  that  the  proper  city  authorities  should  have  charge 
of  the  construction. 

Thereafter  the  city  erected  upon  the  poles  of  the  electric  light  company,  about 
three  feet  above  the  electric  wires,  and  upon  the  cross  arm  reserved  by  it,  a 
line  of  wires  called  the  "  patrol  line,"  consisting  of  a  bare  copper  wire,  having 
no  guard  wires  or  tree  supports,  and  which  was  fastened  only  to  the  insulators. 

In  an  action  brought  against  the  city,  the  electric  light  company  and  the  street 
railway  company,  to  recover  damages  resulting  from  the  death  of  a  young 
man,  who,  while  crossing  the  avenue  upon  a  dark  evening,  encountered  a  broken 
patrol  wire,  hanging  within  about  four  feet  of  the  ground,  and  was  instantly 
killed  by  a  charge  of  electricity  communicated  to  it  from  the  trolley  wire,  it 
appeared  that,  more  than  a  year  prior  to  the  accident,  the  city  had  abandoned 
the  use  of  the  patrol  line,  and  had  left  the  wire  disconnected  and  broken,  and 
that,  upon  several  occasions  prior  to  the  accident,  the  wire  had  dropped  into 
the  street,  on  one  of  which  occasions  a  horse  was  killed  by  the  electric  current 
communicated  from  the  fallen  wire.  It  also  appeared  that  an  employee  of  the 
railway  company,  who  had  discovered  the  patrol  wire  resting  on  the  trolley 
wire,  had  pulled  it  down  to  the  point  where  it  struck  the  plaintiff's  intestate, 
and  was  preparing  to  remove  it  at  the  precise  moment  when  the  intestate  came 
along.  It  further  appeared  that  a  storm  had  preceded  the  accident,  which  the 
defense  contended  was  of  unusual  violence,  while  the  plaintiff's  proof  tended 
to  show  (hat  it  was  not  extraordinary  for  that  time  of  the  year  (July),  and  the 
weather  observer  testified  that  the  velocity  of  the  wind  did  not  exceed  twenty- 
eight  miles  an  hour.  There  was  some  evidence  that  the  deceased  was  warned 
when  a  short  distance  from  the  wire,  but  that  he  seemed  bewildered  and,  turn- 
ing his  head  in  the  direction  whence  the  alarm  was  said  to  have  come,  came  in 
contact  with  the  wire.  There  was  also  evidence  that  his  hearing  was  slightly 
impaired. 

Held,  that  it  could  not  be  said  that  the  deceased  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  because  early  in  the  evening  he  had  been  advised 
that  there  was  a  wire  down  at  another  point  on  the  same  street,  in  the  absence 
of  evidence  that  he  knew  that  there  was  a  loose  or  broken  wire  at  the  point  where 
he  was  killed ;  but  that  the  question  of  contributory  negligence  was  one  for  the 
jury,  and  that  the  evidence  justified  a  verdict  in  favor  of  the  plaintiff  against 
the  city  of  Rochester; 

That  the  city  of  Rochester  could  not  contend  that  it  was  not  responsible  for  the 
defective  construction  of  the  patrol  line,  because  it  was  used  by  the  police 
department  of  the  city,  on  the  ground  that  the  department  was  created  by  law 
for  the  discharge  of  a  public  duty;  as  the  preponderance  of  evidence  did  not 
show  that  the  line  was  constructed  by  the  police  department  or  its  servants, 
but  by  virtue  of  a  contract  with  the  city,  by  city  officers  who  represented  it, 
the  power  of  the  police  department  to  create  and  operate  telegraph  lines  as  an 
independent  body  not  being  included  among  those  powers  enumerated  in  the 
city  charter; 
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That  the  priDciple  that  the  police  are  appointed  by  the  municipality  in  obedience 
to  a  statute,  to  perform  a  public  service,  not  local  or  corporate,  and  to  perform 
a  service  in  which  the  municipality  has  no  pecuniary  interest,  had  no  applica- 
tion to  a  service  perfoi-med  by  such  ofl^cers,  without  authority  of  law,  in  the 
pecuniary  interests  of  the  corporation; 

That  the  city,  having  reserved  by  its  contracts  with  its  co-defendants,  the  railway 
company  and  the  electric  light  company,  the  right  to  protect  the  city  against 
the  dangers  which  might  result  from  the  introduction  of  electricity  into  the 
street,  should  have  enforced  that  right,  and  exercised  reasonable  care,  under 
its  contracts,  to  protect  the  public; 

That  it  was  no  defense  that  the  charter  of  the  city  provided  that  it  should  not 
be  liable  for  any  unlawful  obstruction  of  a  roadway,  unless  actual  notice  of 
the  unsafe  condition  !jad  been  given  to  the  city  officers  having  charge  of 
the  highways  a  reasonable  time  before  the  happening  of  such  injury,  as,  in 
so  far  as  the  city  was  liable  for  the  negligent  construction  of  the  patrol  line 
and  its  aqts  in  that  connection,  it  needed  no  actual  notice,  because  it  was 
presumed  to  know  its  own  acts,  and,  therefore,  had  such  notice; 

That,  although  the  act  of  the  employee  of  the  railway  company  in  pulling  down 
the  wire  was  doubtless  the  concurring  cause  of  the  accident,  it  could  not  be 
contended  that  the  negligence  of  the  city  was  not  the  proximate  cause;  as,  had 
the  line  not  fallen  upon  the  trolley  wire,  the  accident  would  not  have  occurred; 

That  a  verdict  of  |5,000  against  the  city  of  Rochester  was  not,  under  the  cir- 
cumstances, so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the 
jury. 

Appeal  by  the  defendant,  The  City  of  Roeliester,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflE  as  against  the 
said  defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Monroe  on  the  28th  day  of  September,  1897,  upon  the  verdict  of  a 
jury  for  $5,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  6th  day  of  April,  1897,  denying  said  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

Also,  an  appeal  by  the  plaintiff,  Charles  Twist,  as  administrator, 
etc.,  of  Edward  A.  Twist,  deceased,  from  a  judgment  in  favor  of 
the  defendant,  the  Rochester  Gas  and  Electric  Company,  entered  in 
said  clerk's  office  on  the  25th  day  of  June,  1897,  upon  the  dismissal 
of  the  complaint  as  to  said  defendant;  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  5th  day  of  x\pril,  1897,  denying 
the  plaintiff's  motion  to  set  aside  the  direction  dismissing  the  com- 
plaint as  to  the  defendants  the  Rochester  Railway  Company  and  the 
Rochester  Gas  and  Electric  Company,  and  for  a  new  trial  made 
upon  the  minutes. 

The  action  was  brought  to  recover  damages  for  negligence  in  the 
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killing  of  tlie  plaintiffs  intestate  by  a  cliarge  of  electricity  from  a 
fallen  wire  in  Mount  Hope  avenue  in  the  city  of  Rochester  on  the 
loth  day  of  July,  1892. 

Benjamin  V,  Cunningha/m  and  John  F.  Kinney^  for  the 
defendant,  appellant. 

Thomas  Raines^  for  the  plaintiflF,  respondent. 

Ward,  J. ; 

The  city  of  Rochester  on  the  1st  day  of  July,  1887,  entered  into 
a  contract  in  writing  with  the  Rochester  Electric  Light  Company 
of  that  city,  a  domestic  corporation  which  will  be  referred  to  as  the 
"  company,"  whereby  the  company  agreed  to  furnish,  from  time  to 
time,  poles  suitable  for  supporting  its  electric  lamps  for  street  light- 
ing in  the  city  and  poles  or  underground  conduits  for  its  wires  for 
transmitting  electricity  for  such  lamps  at  such  place  or  places  and 
in  such  numbers  as  the  city  by  its  common  council  should,  from  time 
to  time  during  the  continuance  of  the  contract,  direct ;  to  keep  the 
poles  properly  painted  and  to  set  and  from  time  to  time  as  might  be 
required  to  change  the  same  At  its  own  expense  under  the  direction 
of  the  common  council  and  in  such  place  or  places  as  the  common 
council  should  direct,  and  keep  in  first-class  condition  said  lamps  and 
all  appurtenances  thereto  or  connected  with  the  same. 

And  the  contract  further  provided  as  follows :  "  The  said  party  of 
the  first  part  (the  company)  shall  also  place  and  at  all  times  maintain  in 
a  good  condition  a  suitable  cross  arm  on  each  pole  erected  and  placed 
by  it  as  aforesaid  at  the  top  thereof  or  at  such  other  location  as  may 
be  agreed  upon  by  the  party  of  the  first  part  and  said  common  coun- 
cil, or  in  case  of  an  underground  conduit  or  conduits,  there  shall 
be  at  all  times  kept  in  a  good  condition  a  suitiible  space  therein,  and 
said  party  of  the  first  part  shall  grant  to  the  party  of  the  second 
part,  and  its  agents,  the  exclusive  use  of  said  cross-arm  or  space  afore- 
said yV»^(?  of  charge  at  any  and  all  times  during  the  period  thereof 
(the  existence  of  the  contract) '  for  any  and  all  municipal  purposes,', 
and  the  placing  of  any  and  all  telegraph  or  other  electric  wires  owned 
or  used  by  it,  other  than  for  lighting  and  power. 

"  The  said  party  of  the  first  part  shall  also,  upon  the  requirement  of 
the  common  council,  immediately  remove  any  and  all  of  its  poles 
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after  its  or  their  use  have  been  discontinued  for  three  consecutive 
months." 

The  contract  further  provided  that  the  common  council  should  at 
all  times  freely  inspect  the  works,  plants,  dynamos,  lamps,  wire  and. 
all  apparatus  connected  therewith  of  tlie  company,  and  the  quality 
and  condition  of  the  wire  and  lamps  used  in  and  about  the  furnish- 
ing of  such  lights. 

The  city  further  agreed  to  take  and  use  during  the  continuance 
of  the  contract  at  least  100  electric  lights  hud  pay  for  the  saine  at  & 
rate  fixed,  the  contract  to  terminate  on  the  Ist  day  of  July,  1892. 

Pursuant  to  this  contract,  and  in  the  year  1888,  the  company 
erected  poles  along  and  on  both  sides  of  Mount  Hope  avenue,  one 
of  the  most  prominent  streets  in  the  city,  which  runs  substantially 
north  and  south  and  near  the  east  bank  of  the  Genesee  river  and 
nearly  parallel  with  a  water  channel  called  the  "  feeder,"  the  avenue 
intersecting  Englewood  avenue  (known  in  the  case  as  "  Sanford 
street")  and  Cypress  street,  they  being  on  the  east  side  of  the 
avenue,  and  between  these  two  streets  occurred  the  death  of  the 
plaintiffs  intestate  from  a  charge  of  electricity  on  the  evening  of 
July  16,  1892.  The  east  bank  of  the  feeder  in  the  vicinity  of  these 
intersecting  streets  was  about  100  feet  from  the  west  side  of  Mount 
Hope  avenue.  The  poles  erected  by  the  electric  light  company 
were  about  40  feet  high.  One  of  these  poles  was  on  the  east  side 
of  the  avenue  at  the  corner  of  Sanford  street.  Diagonally  across 
and  on  the  west  side  of  the  avenue  was  another  pole  nearly  opposite 
to  a  structure  known  as  the  "  Church  Home."  On  the  east  side  of 
the  avenue,  and  further  south  and  opposite  of  the  premises  of  one 
J.  L.  Pauckner,  another  pole  was  located.  On  the  west  side  of  the 
avenue,  and  still  further  south  diagonally  from  the  last-named  pole, 
stood  a  polo  opposite  Cypress  street.  The  direct  distance  from  the 
first  to  the  last-named  pole  was  about  400  feet,  and  the  dis- 
tance along  the  diagonal  line  was  about  443  feet. 

Prior  to  1890  the  Kochester  City  and  Brighton  Railway  Company 
had  operated  a  street  surface  railroad  by  means  of  horses  through 
Mount  Hope  avenue.  This  railroad,  in  March,  1890,  was  leased  to- 
the  defendant  the  Rochester  Railway  Company,  with  all  its  fran- 
chises and  property.  In  the  spring  of  1890,  upon  application 
made    to    the    common   council   of   the   city,   that   body   granted 
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leave,  by  resolution,  to  the  Rochester  Railway  Company  to  construct 
its  line  in  the  avenue,  and  an  agreement  was  entered  into  between 
it  and  the  city  to  change  tlie  motive  power  of  said  street  railway 
from  horses  to  electricity,  and  the  Rochester  Railway  Company 
equipped  its  road  and  began  its  operations  by  the  trolley  system 
through  Mount  Hope  avenue.  It  was  provided  that  the  work  must 
be  satisfactory  to  the  proper  city  authorities,  and  when  they  required 
it  the  company  should  place  guard  wires  to  prevent  the  trolley  wire 
from  coming  in  contact,  by  reason  of  accidental  breakage  or  other- 
wise, with  electric,  telephone  or  other  wires ;  that  the  company 
should  cause  to  be  maintained  sufficient  electric  current  through  the 
guard  wires  to  ring  a  bell  at  the  central  station  in  the  event  of  any 
wire  falling  or  coming  in  contact  with  the  guard  wire,  and  the 
proper  city  authorities  should  have  general  charge  and  supervision 
of  the  kind  and  quality  of  poles  to  be  erected,  the  location  of  the 
same,  and  the  work  of  construction  of  the  railway  company.  The 
railway  company  constructed  two  tracks  tlirough  Mount  Hope  ave- 
nue with  poles  eighteen  feet  high  and  wires  for  electric  currents 
in  the  street,  the  Ihie  of  said  poles  passing  under  the  diagonal  lines 
to  which  we  have  referred.  After  the  construction  of  the  electric 
and  trolley  lines,  and  in  June,  1890,  there  was  constructed  upon  the 
poles  of  the  electric  light  company,  through  the  agency  of  the  city, 
a  line  of  wires  called  the  "  Patrol  Line."  These  wires  were  placed 
upon  the  poles  about  three  feet  above  the  electric  wires  at  the  place 
reserved  by  the  city  for  wires  under  the  contract.  There  were  no 
guard  wires  or  tree  supports  constructed  in  connection  with  this 
patrol  wire.  The  only  fastenings  were  the  fastenings  to  the  insula- 
tors. The  patrol  wires  were  bare  copper,  No.  12  wires.  The  elec- 
tric company  wires  were  No.  4  electric  light  wires,  with,  as  the  proof 
tended  to  show,  defective  insulation.  The  trolley  wires  were  bare 
No.  4  copper  wires.  On  both  sides  of  the  avenue  were  trees  of  con- 
siderable size  at  short  distances  apart,  the  limbs  of  which  projected 
into  the  street  in  the  space  between  Sanford  and  Cypress  streets, 
which  interfered  to  a  considerable  extent  with  the  electric  light  and 
patrol  line.  For  a  long  time  prior  to  the  accident,  and  the  proof 
seems  to  indicate  that  for  more  than  a  year,  the  city  had  abandoned  the 
patrol  line  through  Mount  Hope  avenue,  along  the  place  of  the  acci- 
dent, but  left  the  wires  unused,  at  times  disconnected  and  broken, 


Digitized  by 


Googk 


TWIST  V.  CITY  OF  ROCHESTER.  313 

App.  Div.]  Fourth  Department,  February  Term,  1899. 

and  were  using  a  line  along  the  east  bank  of  the  feeder,  but  connect- 
ing with  the  avenue  further  south.  The  patrol  wire  along  or  near 
tlie  place  of  the  accident  on  several  occasions  dropped  into  the  street. 
On  one  occasion  a  horse  was  killed  by  the  electric  current  from  the 
fallen  wire.  At  one  time  a  wire  fell  down  in  front  of  William 
Pauckner's  place,  who  had  a  store  upon  the  corner  of  the  avenue 
and  Cypress  street,  which  came  down  first  about  sixteen  months 
before  the  accident,  when  the  horee  was  killed;  it  came  down  again 
a  few  weeks  before  the  accident,  and  the  last  time  it  fell  Mr. 
Pauckner  took  it  out  of  the  way,  burning  100  feet  of  it  off,  which 
he  kept.  The  city  never  constructed  another  wire  in  the  place  of 
the  one  removed.  This  was  one  of  the  patrol  wires;  the  other 
seems  to  have  remained  among  the  trees  until  the  time  of  the  acci- 
dent. Other  witnesses  speak  of  the  wire  being  down  on  other  occa- 
sions prior  to  the  accident.  The  condition  of  the  wire  and  its  falling 
before  the  accident  was  brought  to  the  actual  knowledge  of  the  offi- 
cers of  the  city  who  had  charge  of  the  line,  and  whose  duty  it  was 
to  protect  the  public  in  regard  to  it. 

The  plaintiff's  intestate  was  a  son  of  the  plaintiff,  was  nineteen 
years  old,  a  healthy,  bright,  industrious  young  man  living  with  his 
father  and  earning  wages  which  he  gave  to  his  father.  His  only 
difficulty  seems  to  have  been  a  slight  or  partial  deafness.  He  had 
been  fifteen  months  in  the  employ  of  a  meat  market  concern.  On 
the  night  of  the  accident  he  had  a  package  of  meat  to  deliver  at  the 
Church  Home.  He  entered  the  avenue  by  way  of  Clarissa  street, 
which  was  north  of  Sanford  street,  and  passed  along  the  east  side 
until  he  crossed  over  to  the  Church  Home  on  the  west  side  a  few 
minutes  before  he  was  killed,  where  he  delivered  his  package  and 
shortly  returned  ;  the  time  was  from  half- past  eight  to  nine  o'clock 
in  the  evening,  and  it  was  quite  dark,  so  that  an  object  as  large  as  a 
man  could  be  seen  but  at  a  little  distance.  As  he  reached  the  trol- 
ley track  between  Sanford  and  Cypress  streets,  his  neck  encoun- 
tered a  patrol  wire  that  had  been  disconnected  from  the  pole  and  had 
descended  to  within  about  four  feet  of  the  ground,  when  he  received 
a  charge  of  electricity  which  caused  his  immediate  death.  This 
electricity  was  communicated  to  the  wire  from  the  trolley  v^ire. 
Shortly  before  this  accident,  a  repair  wagon  in  charge  of  two 
App.  Div.—  Yol.  XXXVII.        40 
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employees  of  the  Rochester  Railway  Company  came  along  and  dis- 
covered the  wire  running  from  what  was  called  "  The  Church  Home 
Pole."  It  came  down  from  a  tree  which  involved  the  patrol  lines 
and  rested  on  the  trolley  wire.  One  of  the  employees  pulled  the 
wire  down  out  of  the  tree  to  the  point  where  it  struck  the  deceased. 
"iThere  was  some  difficulty  with  the  horses ;  the  employee  paused  a 
moment,  pulled  on  his  gloves  with  a  view  of  again  handling  the 
wire.  At  that  precise  time  the  deceased  came  along  and  was  killed. 
At  that  time  the  company  was  not  running  its  cars  on  that  branch 
of  its  road  as  repairs  were  in  progress,  but  its  wires  were  charged 
with  electricity  the  same  as  if  the  cars  were  in  operation. 

At  the  expiration  of  the  contract  with  the  electric  light  company, 
a  new  contract  was  made  between  it  and  the  city  extending  for  sev- 
eral years.  It  continued  in  effect  the  relations  between  the  parties 
as  specified  in  the  first  contract,  and  in  the  specifications  which  were 
made  a  part  of  the  contract  it  was  provided  that  the  poles  and  cross 
arms  were  to  be  of  a  kind  and  size,  and  be  subject  to  be  changed  or 
removed  whenever,  in  the  judgment  of  the  common  council,  public 
safety  or  convenience  demanded  the  same.  A  storm  of  wind  and 
rain  preceded  the  accident.  The  defendant  contended  that  this  was 
a  very  violent  storm  of  wind  and  rain,  one  of  the  worst  that  had 
ever  occurred,  which  caused  the  wire  to  become  detached  from  the 
pole,  and  it  was  not  within  the  contemplation  of  the  contract  of  the 
parties  that  the  patrol  line  was  to  stand  any  such  storm,  but  only 
the  ordinary  storms  in  that  locality.  The  plaintiff's  i)roof  tended  to 
show  that  it  was  not  an  extraordinary  storm  for  that  time  of  the 
year  (July).  The  weather  observer  testified  that  the  velocity  of  the 
wind  did  not  exceed  twenty-eight  miles  per  hour. 

It  appeared  in  the  case  that  the  feeder  line  was  substantially  free 
from  trees,  and  was  not  subjected  to  the  danger  that  was  apparent 
as  to  the  line  among  the  trees  in  the  avenue. 

The  trial  court  fairly  submitted  the  issues  in  the  case  to  the  jury, 
which  found  for  the  plaintiff,  and  we  cannot  disturb  their  verdict 
as  being  against  the  weight  of  evidence. 

The  appellant,  the  City  of  Rochester,  presses  the  point  that  it  was 
not  responsible  for  the  defective  construction  of  the  patrol  line 
because  it  was  used  by  the  police  department  of  the  city,  and  as  that 
department  is  created  by  law  for  the  discharge  of  a  public  duty  and 
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not  for  the  immediate  benefit  of  the  city,  the  city  is  not  liable  for  the 
negligence  of  the  police  commissioners  in  the  construction  and  main- 
tenance of  the  patrol  wire.  Citing  WoodhuU  v.  The  Mayor^  etc, 
(150  N.  Y.  460),  and  kindred  cases. 

The  difficulty  with  this  contention  is  that  the'  preponderance  of 
the  evidence  does  not  show  that  the  line  was  constructed  by  the 
police  department  or  its  servants,  but  was  done  by  virtue  of  a  con- 
tract with  the  city  and  by  city  olficers  who  were  empowered  to  and 
did  represent  the  city.  The  powers  of  the  police  department  of 
Rochester  are  enumerated  in  the  charter  of  the  city,  and  the 
authority  to  create  and  operate  telegraph  lines  as  an  independent 
.  body  is  not  among  its  enumerated  powers  ;  that  power  rests,  under 
the  charter,  with  the  city  alone,  to  be  performed  through  the  agency 
of  departments  and  oflicers  that  represent  the  city.  If  it  be  the 
fact  that  the  city  permitted  the  police  to  construct  this  line,  or  to 
use  it  after  it  had  been  created,  that  does  not  bring  the  case  within 
the  principle  claimed  by  the  appellant. 

In  WoodhuU  V.  The  Mayor^  etc,  (8upra\  the  action  was  against 
the  cities  of  New  York  and  Brooklyn  for  false  imprisonment  on 
account  of  the  action  of  a  police  otticer,  appointed  and  under  the 
control  of  the  Brooklyn  bridge  trustees,  as  a  street  car  was  starting 
over  the  bridge.  It  was  held  that  the  cities  were  not  responsible 
for  the  act  of  this  policeman. 

Other  cases  may  be  cited  where  it  was  held  that  the  municipality 
was  not  responsible  for  the  acts  of  policemen  who  were  acting  under 
the  orders  of  the  police  department  and  within  the  scope  of  their 
police  duties,  and  this  is  upon  the  principle  that  the  police  are 
appointed  by  the  municipality  in  obedience  to  a  statute  toj^erform  a 
public  service,  not  local  or  corporate,  and  to  perform  a  service  in 
which  the  municipality  has  no  pecuniary  interest.  But  this  rule 
and  these  cases  have  no  application  to  a  service  performed  by  police 
officers  without  authority  of  law  in  the  pecuniary  interests  of  the 
corporation.  In  such  a  case,  when  the  police  officer  acts,  it  is  out- 
side of  his  public  duties  and  he  becomes  the  servant  of  the  munic- 
ipality whose  pecuniary  interests  he  serves. 

The  distinguishing  feature  is  the  character  of  the  service  he  per- 
forms and  not  the  name  or  the  title  under  which  he  performs  it. 
The  city  had  secured  the  right  to  put  these  wires  upon  the  electric 
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light  pole  for  a  consideration ;  it  had  agreed  to  take  a  certain  num- 
ber of  lights  and  pay  for  them.  The  patrol  line  was  the  result  of  a 
business  arrangement  on  the  business  side  of  the  municipality,  and 
it  was  in  no  sense  in  furtherance  of  a  public  duty.  When  the  line 
was  made,  the  city  could  use  it  for  any  legitimate  purpose  connected 
with  its  police,  or  otherwise,  without  changing  the  character  of  the 
thing  from  a  private,  pecuniary  matter  to  a  public  one ;  but  in  high- 
way or  street  cases  another  principle  intervenes.  The  municipality, 
in  such  cases,  is  bound  to  use  reasonable  care  to  render  the  streets 
safe  for  public  use  and  travel ;  and  the  decisions  are  uniform  that, 
where  a  municipal  corporation  permits  a  nuisance  in  its  streets,  or 
commits  negligent  acts  which  result  in  injury  to  a  person  using  the 
streets,  the  corporation  is  liable  in  damages  to  the  person  injured  if 
he  is  free  from  contributory  negligence,  and  cannot  protect  itself 
under  the  claim  that  its  acts  were  so  far  public  that  it  was  free  from 
responsibility.  {Turner  v.  Citi/  of  NexohurgK  109  N.  Y.  301.) 
This  duty  in  regard  to  the  streets  existed  before  the  city  permitted 
the  invasion  of  the  avenue  by  the  Rochester  Gas  and  Electric  Com- 
pany or  by  the  Rochester  Railway  Company,  and  that  duty  con- 
tinued with  the  additional  care  thrown  upon  the  city  as  a  result  of 
introducing  electricity  into  tlie  street.  The  city  had  wisely  reserved 
by  its  contracts  with  these  other  parties  the  right  to  protect  the 
street  as  against  this  additional  danger.  It  should  have  enforced 
that  right  and  exercised  reasonable  care  in  exercising  its  powers 
under  its  contract  to  protect  the  public.  The  jury  has  found  that  it 
has  failed  to  do  so,  and  as  a  result  the  death  of  the  intestate. 

There  was  evidence  of  the  defendant's  negligence  sufficient  to  be 
presented  to  the  jury  in  this  case.  Some  of  the  facts  tending  to 
prove  such  negligence  may  be  enumerated.  The  patrol  wires  were 
put  up  without  sufficient  guards  to  protect  them,  among  the  trees  of 
the  avenue,  where  they  were  liable  by  the  swaying  of  the  limbs  to 
be  detached  from  the  poles  and  connect  with  the  deadly  currents 
below.  There  was  evidence  tending  to  show  that  a  parallel  and 
safer  line  for  the  patrol  line  could  have  been  selected  and  used  with- 
out difficulty.  The  city,  when  it  permitted  the  trolley  lines  and  the 
electric  light  lines  to  be  constructed  and  continued  directly  under 
the  patrol  lines  which  were  liable  to  be  detached,  must  have  been 
cognizant  of  the  dangers  of  the  situation  and  should  have  exercised 
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care,  both  of  construction  and  inspection,  commensurate  with  that 
danger.  It  was  guilty  of  gross  neghgence  in  permitting  the  unused 
patrol  wires,  after  they  had  been  abandoned,  to  fall  into  the  street 
time  and  again,  to  the  obvious  danger  of  the  people  in  the  street. 
It  is  true  that  the  current  which  passed  through  those  falling  wires 
is  harmless,  yet  when  they  touched  the  bare  wire  of  the  trolley 
below  or  even  the  electric  wire  above  the  trolley  wire,  it  became 
immediately  charged  with  a  deadly  force,  liable  to  produce  just  such 
a  result  as  in  this  case. 

But  it  is  claimed  that  the  city  of  Rochester  was  liable  under  the 
city  charter  (Laws  of  1880,  chap.  14-,  as  amd.  by  Laws  of  1890,  chap. 
561,  §  218)  which  provides  that:  "The  city  of  Rochester  shall 
not  be  liable  for  any  injury  caused  by  *  *  *  any  roadway 
being  out  of  repair  or  unlawfully  obstructed  *  *  *  unless 
actual  notice  of  the  unsafe  or  dangerous  condition  thereof  has  been 
given  to  the  city  officers  having  charge  of  the  highways  a  reason- 
able time  before  the  happening  of  any  such  injury."  (Citing  Smith 
V.  The  Citij  of  Rochester,  79  Ilun,  174: ;  affd.,  150  N.  Y.  581.) 

In  so  far  as  the  city  is  liable  for  the  negligent  construction  of  the 
patrol  line  or  the  other  negligent  acts  and  neglect  of  duty  to  which 
we  have  referred,  the  city  needs  no  actual  notice,  because  it  is  pre- 
sumed to  know  its  own  acts  and,  therefore,  has  actual  notice.  As 
to  its  notice  of  the  falling  of  the  wire  prior  to  the  accident,  Mr. 
Barnes,  the  superintendent  representing  the  city  and  who  had  charge 
of  the  lines,  and  whose  duty  it  was  to  see  that  it  was  kept  in  good 
condition,  had  actual  notice.  He  testified  that  he  remembered  three 
occasions  where  the  line  had  been  broken  down  by  one  means  or 
another  within  two  years  preceding  the  accident.  {Stechnan  v. 
City  of  Home,  88  Hun,  279  ;  Riddle  v.  Village  of  Westfield,  65 
id.  433 ;  Wilson  v.  City  of  Troy,  135  N.  Y.  102 ;  Turner  v.  City 
of  Newhurgh,  109  id.  301.) 

The  learned  counsel  for  the  appellant  strenuously  contends  that 
there  should  have  been  no  recovery  because  the  deceased  was  guilty 
of  contributory  negligence.  This  objection  is  best  answered  by  the 
charge  of  the  learned  trial  judge  upon  that  subject.  After  stating 
that  it  was  incumbent  upon  the  plaintiff  to  satisfy  the  jury  by  a  fair 
preponderance  of  evidence  that  Edward  Twist  was  not,  himself, 
careless  and  did  not  contribute  to  his  death  ;  that  it  he  went  upon 
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the  street  knowing  that  this  wire  was  there  and  walked  into  it  care- 
lessly and  met  his  death,  no  recovery  could  be  had.  Then  the  court 
proceeds :  "  The  case  shows  that  at  an  earlier  part  of  the  evening 
than  the  time  when  the  accident  occurred  Edward  Twist  was  near 
the  corner  of  Clarissa  street  and  there  saw  boys  playing  with  a 
broken  wire,  and  that  he  knew  there  was  a  broken  wire  at  that 
point.  There  is  no  evidence  that  he  knew  there  was  a  loose  or 
broken  wire  above  (north)  the  Sanford  street  pole.  It  seems  that 
later  this  wire  was  down  between  the  Sanford  street  pole  and 
the  Church  Home  pole,  which  was  the  wire  with  which  Edward 
Twist  came  in  contact  and  which  caused  his  death.  It  appears  that 
he  was  engaged  in  an  occupation  which  required  hira  to  be  in  the 
street.  He  had  a  package  of  meat  to  be  delivered,  and  the  infer- 
ence is  fair  that  it  was  to  be  delivered  at  the  Church  Home ;  that  he 
went  there  and  on  his  return  he  came  in  contact  with  this  wire  and 
fell  to  the  ground,  and  he  was  taken  up  dead.  There  is  evidence 
tending  to  show  that  a  warning  was  given,  some  of  the  witnesses 
say  he  was  almost  upon  the  wire  when  the  cry  came,  and  that 
he  seemed  to  be  bewildered  and  turning  his  head  toward  tlie  west 
side  of  the  avenue,  from  which  side  some  of  the  evidence  tends  to 
show  the  alarm  came,  and  he  came  in  contact  with  the  wire.  There 
is  evidence  from  other  witnesses  that  he  was  farther  from  the  wire 
when  the  warning  was  given.  There  is  also  evidence  that  his  hear- 
ing was  impaired.  If  he  did  not  hear  the  warning  or  if  he  was  con- 
fused and  in  that  way  ran  into  the  wire  unconsciously,  not  knowing 
it  was  there,  he  would  not  be  guilty  of  contributory  negligence. 

"  Upon  all  this  evidence  you  will  determine  whether  he  was  pru- 
dent and  cautious  in  crossing  the  street,  and  what  knowledge  he  had 
of  the  danger  he  was  going  into.  If  he  was  not  aware  of  this  dan- 
ger and  he  was  using  proper  care,  you  will  find  upon  tliat  branch  of 
the  case  in  favor  of  the  plaintiff." 

The  judge  might  well  have  added  that  the  night  was  so  dark  that 
he  could  not  see  this  little  wire  until  he  was  close  upon  it ;  that  at  the 
time  he  was  advised  that  the  wire  was  down  in  the  early  part  of  the 
evening  at  another  place  when  the  boys  were  playing  with  it,  he 
expressed  a  wish  that  no  one  would  get  killed  with  it 

The  question  of  contributory  negligence  was  plainly  for  the  jury. 

It  is  also  contended  by  the  appellant  that  the  negligence  of  the 
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city  was  not  the  proximate  cause  of  the  injury ;  that  the  wire  when 
it  broke  only  fell  across  the  trolley  wire  and  did  not  reach  down  to 
the  street,  and  it  would  not  have  come  in  contact  with  the  deceased 
had  not  the  railway  company  and  its  employees  pulled  the  wire 
down.  There  is  no  doubt  but  that  the  act  of  the  employees  was  a 
concurring  cause  of  the  accident,  but  had  not  the  line  fallen  upon  the 
trolley  wire,  having  been  disconnected  from  the  pole  for  want  of 
proper  construction  or  want  of  due  care  on  the  part  of  the  city,  the 
accident  would  not  have  occurred,  coming  within  the  principle  that 
where  an  injury  is  the  combined  result  of  the  negligence  of  the 
defendant,  and  an  accident  for  which  neither  the  plaintiff  nor  the 
defendant  is  responsible,  the  defendant  must  pay  damages  unless  the 
injury  would  have  happened  had  he  not  been  negligent.  (Thomp. 
Neg.  1085,  §  3 ;  Quill  v.  The  Ertipire  State  Telephone  &  Tele- 
graph Company^  92  Hun,  539 ;  Laihle  v.  The  New  York  Central 
&  //.  R.  R.  R.  Co.,  13  App.  Div.  574:.) 

In  the  Quill  case  the  plaintiff  was  injured  by  the  fall  of  an  insu- 
lator from  the  defendant's  telephone  pole.  The  insulator,  although 
not  properly  secured,  would  not  have  fallen  had  it  not  been  knocked 
off  by  a  third  person  for  whose  acts  the  defendant  was  not  responsi- 
ble, nor  would  the  acts  of  such  third  person  have  knocked  it  off  had 
it  been  securely  attached.  Held,  that  both  the  (Jefective  attachment 
of  the  insulator  and  the  act  of  the  third  person  were  the  proximate 
causes  of  the  accident,  and  it  might,  therefore,  be  attributed  to  either 
or  both  of  them. 

The  appellant  complains  of  the  charge  of  the  court  as  follows : 
"  It  was  error  to  charge  that  the  city  of  Rochester  was  bound  to 
remove  its  wires  to  another  place,  and  that  it  should  have  originally 
constructed  it  in  a  different  place."  Evidently  referring  to  the 
feeder  bank  line. 

The  counsel  has  misapprehended  the  charge  of  the  court  in  that 
regard. 

The  court  said :  "  Now,  if  you  find  that  this  was  a  dangerous  place 
by  reason  of  the  proximity  of  the  trees,  or  for  any  other  reason, 
in  which  to  construct  this  patrol  line,  and  that  it  could  have  been 
avoided  without  difficulty.  If  the  city  could  have  constructed  the 
line  originally  in  another  place,  or  if,  after  the  trolley  line  had  been 
constructed,  it  could  have  changed  the  line  to  another  place  without 
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difficulty,  it  was  bound  to  do  so,  if  the  place  where  it  was  constructed 
was  dangerous  to  human  life  and  it  could  have  been  avoided  with- 
out difficulty,  and  if  a  line  constructed  on  the  Feeder  Bank  was 
practicable,  the  city  was  bound  to  use  that  and  avoid  this  danger. 
It  is  for  you  to  say  whether  the  falling  of  this  wire  upon  the  trolley 
wires  was  a  danger  that  was  to  be  apprehended,  and  if  it  was,  and 
this  danger  could  have  been  avoided,  that  should  have  been  done." 

At  the  close  of  the  charge  the  counsel  for  the  defendant  asked  the 
court  to  charge  "  that  the  city  had  the  right  to  construct  this  line  on 
Mt.  Hope  avenue,  and  was  only  chargeable  for  negligence  in  the 
construction  or  inaintainance  of  the  same." 

The  court  so  charged,  and,  taking  the  two  charges  together,  there 
was  no  error. 

At  the  close  of  the  evidence  the  trial  court  dismissed  the  com- 
plaint as  to  the  Rochester  Railway  Company  and  the  Rochester  Gas 
and  Electric  Company,  that  were  joined  as  defendants  with  the  city 
of  Rochester,  and  refused  to  dismiss  as  to  the  city.  The  counsel 
for  the  city,  however,  asked  the  court  to  let  the  case  go  to  the  jury 
as  to  th'e  negligence  of  the  other  defendants,  which  was  refused,  and 
the  exception  to  such  refusal  is  urged  here  as  a  ground  of  reversal. 

This  point  is  without  merit. 

Finally  the  appellant  claims  that  the  damages  were  excessive. 
The  verdict  was  $5,000.  The  statute  permitted  the  jury  to  render 
a  verdict  up  to  that  amount.  The  appellate  court  should  only 
interfere  with  it  where  the  amount  is  so  excessive  as  to  indicate 
passion  or  prejudice  on  the  part  of  the  jury  or  greatly  beyond  any 
possible  loss  that  could  have  come  to  the  next  of  kin.  It  is  unnec- 
essary to  review  the  cases  upon  this  subject.  'We  are  of  opinion 
that  this  point  is  not  well  taken. 

1^0  exceptions  are  presented  taken  upon  the  trial  upon  the  recep- 
tion or  rejection  of  evidence. 

We  find  no  reversible  error  in  the  points  presented  by  the  appel- 
lant, and  the  judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs,  on  an  opinion  prepared 
by  Ward,  J.,  in  which  all  concurred,  except  Adams,  J.,  not  sitting. 
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Robert  S.  Brown  and  John  J.  McKenna,  Appellants,  v.  Freder- 
ick W.  Danforth,  Respondent,  Impleaded  with  William  J. 
Comerford  and  Others. 

Action  to  foreclose  a  mechanic's  lieii^  a  prior  mortgagee  is  not  a  proper  pa/rty  to  it, 

A  complaint  in  an  action  to  foreclose  a  mechanic's  lien  on  certain  premises  ia 
properly  demurrable,  as  not  stating  a  cause  of  action  against  a  prior  mortgagee 
of  such  premises  who  is  joined  therein  as  a  party  defendant,  where  it  alleges  that 
three  mortgages  were  executed  thereon  by  the  owner  and  recorded  prior  to  the 
filing  of  said  lien  and  demands  that  the  mortgagor  and  all  persons  claiming 
under  him  be  foreclosed  of  all  equity  of  redemption  or  other  interest  in  the 
premises,  and  asks  for  a  deficiency  judgment  against  the  mortgagor. 

Under  section  17  of  chapter  842  of  the  Laws  of  1886  (The  Mechanics'  Lien  Law) 
only  those  can  be  made  parties  to  such  an  action  who  are  subsequent  incum- 
brancers by  mortgage  or  otherwise. 

Appeal  by  the  plaintiflfs,  Robert  S.  Brown  and  another,  from  a 
judgment  of  the  Connty  Conrt  of  Erie  county  in  favor  of  the 
defendant  Frederick  W.  Danforth,  entered  in  the  office  of  the  clerk 
of  the  county  of  Erie  on  the  21st  day  of  June,  1898,  upon  the 
decision  of  the  court  sustaining  the  said  defendant's  demurrer  to 
the  plaintiffs'  complaint. 

George  N,  Bander^  for  the  appellants. 
August  Becker^  for  the  respondent. 

McLennan,  J. : 

The  action  was  commenced  on  the  24th  day  of  July,  1896,  to 
foreclose  a  mechanic's  lien,  which  was  filed  as  against  the  premises 
owned  by  the  defendant  Comerford  on  the  24th  day  of  June,  1896. 

The  complaint  alleges  the  filing  of  such  lien,  and  then  alleges 
that,  prior  to  the  time  when  such  lien  was  filed  by  the  plaintiff,  the 
defendant  Comerford  made  and  executed  three  several  mortgages, 
which  were  all  made,  executed  and  recorded  prior  to  the  filing  of 
such  lien.  The  complaint  demands  judgment  that  the  plaintiff  be 
adjudged  to  have  a  lien  upon  the  premises  in  question,  and  that  the 
defendant  Comerford,  and  all  persons  claiming  under  him,  be  fore- 
closed of  all  equity  of  redemption  or  other  interest  in  the  premises. 
App.  Diy.— Vol.  XXXVII.        41 


Digitized  by 


Googk 


322  BROWN  v.  DANPORTH. 

FouBTH  Department,  Febbuary  Term,  1899.  [Vol.  37. 

Third.  That  a  determination  may  be  had  as  to  the  validity  of  the 
liens  and  claims  set  forth  in  the  complaint,  and  that  an  adjudication 
may  be  had  as  to  the  rights  of  the  parties  to  the  action. 

Fourth,  That  the  interests  of  the  defendant  Comerford  be  sold  as 
provided  by  law,  and  that  from  the  proceeds  of  the  sale  the  plain- 
tiffs be  paid  the  amount  of  their  Hen,  with  costs  and  expenses  of 
the  sale. 

Fifth,  That  the  plaintiffs  have  judgment  against  the  defendant 
Comerford  for  any  deficiency  that  may  remain  due  them  after  such 
sale. 

The  complaint  was  demurred  to  by  the  defendant  Danforth,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  as  to  him. 

Section  17  of  chapter  342  of  the  Laws  of  1885,  which  is  known 
as  the  "  Mechanics'  Lien  Law,"  provides  : 

"  Any  person  or  persons,  firm  or  firms,  corporation  or  association 
filing  a  notice  of  lien,  or  the  assignee  of  such  person  or  persons, 
firm  or  firms,  corporation  or  association,  after  the  filing  thereof  shall 
be  the  plaintiff  in  such  action.  The  plaintiff  must  make  the  parties 
who  have  filed  notice  of  liens  against  the  property,  as  well  as  those 
who  have  subsequent  liens  and  claims  by  judgment,  mortgage  or 
conveyance,  parties  defendant." 

In  the  case  of  Alyea  v.  Citizens'^  Savings  Bcmk  (12  App.  Div. 
677)  the  court  say,  per  Rumsey,  J. : 

"The  statute  regulating  actions  to  foreclose  mechanics'  liens, 
while  it  is  remedial  in  its  nature,  and  is  to  be  so  interpreted  as  to 
permit  the  plaintiff  to  obtain  all  the  relief  which  he  can  have 
under  its  provisions,  nevertheless  prescribes  a  scheme  for  the  fore- 
closure of  liens  which  is  obligatory  upon  the  courts  and  which 
must  be  observed  by  them.  When  the  action  is  brought  in  a 
court  of  general  jurisdiction,  the  court  having  acquired  the  right 
to  act,  pursuant  to  the  statute,  may  give  any  relief  which  it 
might  give  in  any  other  action  to  the  extent  of  its  jurisdiction. 
But  so  far  as  the  statute  has  given  directions  as  to  procedure  in  the 
action  those  directions  are  binding  upon  the  courts.  The  section 
(17),  which  has  been  cited  above,  contains  certain  directions  as  to  pro- 
cedure in  the  action,  and,  among  other  things,  it  prescribes  who 
shall  be  parties  to  it.     It  is  to  be  noticed  that  the  only  persons  who 
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can  be  made  parties  are  those  who  are  subsequent  incumbrancers  by 
mortgage  and  otherwise."  To  the  same  effect  see  SchiUinger  Cement 
Co,  V.  Arnott  (152  N.  Y.  691);  Jacobie  v.  MickU  (144  id.  237). 

The  judgment  entered  upon  the  decision  of  the  trial  justice  sus- 
taining the  demurrer  of  the  defendant  Danf orth  should  be  affirmed, 
with  costs. 

All  concurred,  except  Ward,  J.,  not  voting. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  amend 
the  complaint  upon  payment  of  the  costs  of  the  demurrer  and  of 
this  appeal. 


LuANA  J.  IIowELL,  as  Exccutrix,  etc.,  of  Christeon  G.  Howell, 
Deceased,  Appellant,  v.  Aones  Wallace  and  Others,  Respond- 
ents, Impleaded  with  Frank  L.  Pease. 

Copartnership  —  where  one  partner  dies  and  hie  executor  conveys  his  interests  to  his 
copartner — acts  of  a  landlord  which  operate  to  discharge  the  decedenVs  estate  from 
liability  for  rent  of  premises  occupied  by  tJie  firm  and  thereafter  by  the  survivor  — 
the  remedy  against  legatees  is  in  equity  —  liability  ofea>ch  legatee. 

After  the  death  of  one  of  two  copartners,  the  surviving  partner  continued  to 
occupy  the  premises  in  which  the  copartnership  business  had  been  carried  on, 
and  subsequently  the  executor  of  the  deceased  partner  conveyed  the  interest 
of  his  testator  in  the  business  to  the  surviving  partner,  in  consideration  of  the 
latter's  assuming  the  firm  liabilities.  Subsequently,  the  landlord  of  the  prem- 
ises in  which  the  business  of  the  copartnership  and  of  the  surviving  partner 
was  carried  on,  with  knowledge  of  the  transfer  by  the  executor  of  the  deceased 
partner,  had  an  adjustment  of  accounts  with  the  surviving  partner,  and  included 
in  his  statement  a  note  given  by  the  firm  before  the  death  of  the  partner  for 
rent  then  due,  and  credited  thereon  whatever  payments  had  been  made  by  the 
surviving  partner,  and  also  whatever  accounts  the  surviving  partner  or  the 
firm  had  against  him;  and  the  entire  account,  thus  commingled,  was  liquidated 
by  the  surviving  partner  paying  a  part  and  giving  his  individual  note  for  the 
balance.  The  surviving  partner  having  failed,  the  landlord  brought  an  action 
against  him  for  the  amount  of  the  indebtedness,  and  recovered  judgment 
therein,  and,  execution  having  been  returned  unsatisfied,  he  brought  an  action 
against  the  legatees  of  the  deceased  partner,  without  offering  to  surrender  the 
note  or  cancel  the  judgment,  or  assailing  as  fraudulent  the  transfer  from  the 
executor  of  the  deceased  partner  to  the  surviving  partner,  or  the  conduct  of 
the  surviving  partner  in  giving  the  note. 

Held,  that  the  action  could  not  be  maintained,  as  it  was  evident  that  the  landlord 
intended  to  treat  the  surviving  partner  as  his  exclusive  debtor. 
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Sections  1887  et  seq.  of  the  Code  of  Civil  Procedure  contemplate  that  an  action  be 
brought  in  equity,  to  enforce  a  claim  owing  by  a  decedent,  against  his  legatees; 
the  liability  of  each  legatee  does  not  exceed  the  money  received  by  him  from 
the  decedent's  estate. 

Appeal  by  the  plaintiflp,  Luana  J.  Howell,  as  executrix,  etc.,  of 
Christeon  G.  Howell,  deceased,  from  two  judgments  of  the  Supreme 
Court  in  favor  of  the  defendants,  entered  in  the  office  of  the  clerk 
of  the  county  of  Steuben  on  the  16th  and  17th  days  of  June,  1898^ 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the  court 
without  a  jury  at  the  Steuben  Trial  Term  dismissing  the  complaint. 

Prior  to  January  1,  1894,  Mathias  Schenck  and  Frank  L.  Pease 
leased  of  Christeon  G.  Howell  a  store  in  Corning,  at  the  stipulated 
rental  of  $40  per  month,  and,  as  copartners,  continued  in  the  occu- 
pancy thereof,  under  this  arrangement,  until  the  death  of  Schenck 
October  27, 1895.  On  November  first  preceding  the  copartners  had 
a  settlement  with  Howell  and  gave  him  their  firm  note  for  $200, 
the  balance  then  due  for  rent.  After  the  death  of  Schenck  the 
surviving  partner,  Pease,  remained  in  possession  of  the  store  and 
carried  on  the  business  without  change  until  March  16,  1896,  when 
the  executor  of  Schenck  sold  to  him  the  business,  in  consideration 
of  which  Pease  assumed  all  the  firm  liabilities.  Howell  knew  of 
this  transfer,  and  after  it  was  made  Pease  occupied  the  store,  carf}'- 
ing  on  the  business  in  his  own  name,  having  a  sign  indicating  that 
fact,  and  attorning  to  the  landlord  until  October,  1897,  when  he  failed 
in  business.  In  the  early  part  of  November,  1896,  Howell  and 
Pease  had  an  adjustment  of  their  affairs,  and,  including  the  $200-note 
given  by  Schenck  and  Pease,  there  was  a  balance  due  Howell  of 
$677.  Pease  paid  $77  of  that  indebtedness,  and  gave  his  note, 
due  one  day  after  date,  as  evidence  of  the  balance  of  the  demand. 
After  the  failure  of  Pease,  and  on  the  4th  day  of  October,  1897, 
Howell  sued  him  on  the  note  and  for  the  use  and  occupation  of  the 
premises  subsequent  to  its  date;  and,  on  November  third  of  that 
year,  recovered  u  judgment  against  him  for  $721.85.  Execution 
was  returned  unsatisfied,  and  proceedings  supplemental  to  execution 
were  instituted  against  him.  Schenck  by  his  will  bequeathed  his 
property  to  various  legatees,  who,  with  the  exception  of  Pease,  con- 
stitute the  defendants  in  this  action,  which  was  commenced  Novem- 
ber 20,  1897.     The  executor  of  the  will  had  a  judicial  settlement  of 
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his  account  in  the  Surrogate's  Court,  and  a  distribution  of  the  assets 
was  made  to  said  defending  legatees  in  pursuance  of  the  decree 
entered  on  the  judicial  settlement  of  the  account  of  the  executor. 
No  claim  was  presented  to  the  executor  by  Howell,  and  no  offer  to 
surrender  the  note,  or  cancel  the  judgment,  was  made  by  him  until 
on  the  trial.  The  agreement  between  the  executor  and  Pease  is  not 
assailed  as  fraudulent.  The  plaintiff  is  the  executrix  of  Christeon 
Howell,  who  died  since  the  appeal  was  taken. 

James  0.  Sehinng^  for  the  appellant. 

Fraixcis  A,  Williams  and  William  J,  Tully^  for  the  respondents. 

Spring,  J. : 

The  plaintiff  seeks  to  charge  the  defending  legatees  in  accord- 
ance with  sections  1837  et  seq,  of  the  Code  of  Civil  Procedure.  It 
is  very  obvious  Christeon  Howell,  the  plaintiff's  testator,  intended  to 
treat  the  defendant  Pease  as  the  exclusive  debtor.  He  knew  of  the 
fact  that  Pease  had  purchased  the  interest  of  his  former  copartner 
of  his  executor,  that  by  this  purchase  Pease  assumed  the  payment 
of  the  firm's  indebtedness,  and  after  this  Howell  recognized  and 
Assented  to  this  agreement  by  accepting  rent  from  Pease  and  treat- 
ing him  as  his  tenant.  Of  course  the  agreement  between  the  execu- 
tor and  Pease  would  not  ipso  facto  absolve  the  executor  from  lia- 
bility to  Howell  for  any  indebtedness  outstanding  against  Schenck 
at  the  time  of  his  death  ;  but  the  facts  exonerating  the  executor  do 
not  depend  upon  that  circumstance,  but  upon  other  facts  arising 
from  it.  After  a  few  months  the  landlord  had  a  casting  up  of 
accounts  witli  his  tenant ;  he  included  in  his  statement  the  firm  note 
and  the  rents  up  to  that  date,  and  credited  whatever  payments  had 
been  made  by  Pease,  and  also  whatever  store  account  the  latter  or 
the  firm  had  against  him,  and  this  entire  account,  thus  commingled, 
was  liquidated  by  Pease  paying  a  part  and  giving  his  note  for  the 
major  part  of  the  indebtedness.  Tliere  was  no  suggestion  that  this 
transaction  was  effected  by  Pease  as  surviving  partner.  The  note 
is  by  him  individually.  After  this  payments  were  made  on  the 
note,  and  Pease  continued  paying  rent  to  Howell  and  occupying  his 
store  until  his  failure.  Then  there  was  no  offer  to  return  the  note 
to  Pease,  but,  instead,  Howell  recovered  judgment  against  him. 
With  this  judgment  still  in  existence    he  sought  to  enforce  his 
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demand  against  the  legatees  of  Schenck.  The  complaint  does  not 
contain  an  offer  to  return  this  note  or  cancel  this  judgment. 
There  is  no  averment  and  no  proof  assailing  as  fraudulent  the 
conduct  of  Pease  in  giving  the  note,  and  not  the  slightest  sug- 
gestion in  the  record  that  tlie  executor,  by  selling  the  inter- 
est of  Schenck  in  the  firm  assets  to  Pease,  was  engaged  in  any 
endeavor  to  defraud  Howell.  The  scheme  to  make  the  legatees 
pay  this  claim  was  an  afterthought  originating  in  the  suspension  of 
business  by  Pease.  Howell  was  in  no  situation  to  rescind  his 
arrangement  with  Pease,  as  he  possessed  as  much  knowledge  as  the 
executor  of  his  circumstances  and  of  everything  pertaining  to  the 
assumption  of  the  firm's  debts  by  him.  With  that  knowledge 
he  accepted  the  fruits  of  the  arrangement  by  receiving  payments 
from  Pease  and  receiving  money  for  the  use  and  occupation  of  the 
building  by  him.  In  no  event  can  this  action  be  maintained.  If 
the  plaintiff's  contention  is  correct,  he  must  bring  a  suit  in  equity, 
offering  to  rescind  the  arrangement  with  Pease  and  to  cancel  the 
judgment,  with  suitable  averments  showing  Howell  was  the  victim 
of  a  trick  and  a  fraud. 

There  is  still  another  insuperable  objection  to  plaintiff's  recovery 
in  this  action. 

The  practice  provided  in  section  1837  and  succeeding  sections  of 
the  Code  of  Civil  Procedure  permits  a  creditor  of  a  decedent  to 
pursue  the  property  after  distribution  in  the  hands  of  the  legatees, 
or  next  of  kin,  and  provides  that  each  person  taking  is  liable  to  the 
extent  of  the  property  received  by  him,  and  section  1839  provides 
for  a  ratable  apportionment  among  the  recipients  of  the  decedent. 
This  contemplates  an  action  in  equity  to  adjust  these  various  rights. 
That  is  well  illustrated  in  this  case.  The  legatees  are  eight  in  num- 
ber, receiving  varying  sums,  and  not  one  $150  in  amount.  Yet,  if 
plaintiff's  contention  is  correct,  each  legatee  is  liable  personally  for 
the  full  amount  of  this  indebtedness,  which  is  vastly  in  excess  of  what 
any  legatee  has  received.  The  whole  scope  of  the  practice  provided 
by  these  sections  is  to  limit  the  liability  of  the  legatee  or  next  of 
kin  to  the  property  derived  from  the  decedent. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs. 

All  concurred. 


Judgment  affirmed,  with  costs. 


Digitized  by 


Googk 


PEOPLE  V.  HILL.  327 


App.  Div.]  Fourth  Department,  February  Term,  1899. 


/ 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harlin 
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H.  Hill,  Appellant.  _  j^_J2i! 
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Trial  —  remarks  of  the  court  tending  to  prejudice  the  jury  against  the  defendant  —        "^l 
charging  him  with  "  quibbling"  on  his  cross-examination. 

Where  a  person  on  trial  for  perjury  is,  upon  his  cross-examination,  asked  whether 
the  signature  on  an  instrument  is  his,  and  the  prosecuting  attorney  Stijs, 
"  I  want  you  to  swear  whether  that  is  your  writing  on  that  paper,  or  whether 
it  is  not?  "and  upon  the  defendant's  answering,"  I  couldn't  say;  I  couldn't 
swear  positively  as  to  that,"  insists,  "I  desire  an  answer  to  my  question  with- 
out further  quibbling,"  a  remark  by  the  court,  "  Yes,  answer  the  question 
and  stop  'quibbling,'"  constitutes  prejudicial  error  where  it  appears  that 
the  question  of  the  defendant's  guilt  was  at  best  a  close  one,  and  that  a  ver- 
dict for  the  defendant  would  have  been  amply  justified  by  the  evidence. 

The  error  is  not  cured  by  a  subsequent  charge  of  the  judge  that  the  jury  were 
to  determine  the  questions  of  fact  regardless  of  the  opinion  of  the  court  or  of 
the  counsel  thereon,  as  such  charge  did  not  specifically  direct  the  attention  of 
the  jurors  to  the  expression  of  the  court,  but  was  merely  a  general  instruction, 
provided  for  by  section  420  of  the  Code  of  Criminal  Procedure. 

Appeal  by  the  defendant,  Harlin  H.  Hill,  from  a  judgment  of 
the  County  Court  of  Livingston  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Livingston  on  the 
15th  day  of  June,  1897,  upon  the  verdict  of  a  jury  convicting  him 
of  the  crime  of  perjury. 

WUliam  Carter,  for  the  appellant. 

Charles  D.  Neioion,  for  the  respondent. 

Spring,  J. : 

The  defendant  was  a  witness  in  his  own  behalf  and  was  subjected 
to  a  searching  cross-examination.  During  its  progress  the  counsel 
for  the  People  presented  to  the  witness  a  paper  purporting  to  bear 
the  signature  of  the  sheriff  of  the  county  by  defendant  as  his  deputy, 
and  inquired  of  him  as  to  the  genuineness  of  this  signature.  He 
apparently  evaded  replying  to  the  question  and  was  prodded  quite 
sharply  by  the  counsel.  Toward  the  close  of  the  protracted  colloquy 
the  following  occurred  :  "Question.  I. want  you  to  swear  whether 
that  is  your  writing  on  that  paper,  or  whether  it  is  not  ?  Answer. 
I  couldn't  say ;  I  couldn't  swear  positively  as  to  that.     Question.  I 
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desire  an  answer  to  my  question  without  further  quibbling.  By  the 
Court :  I  es,  answer  the  question  and  stop  '  quibbling.'  Mr.  Carter 
(defendant's  counsel)  excepted  to  the  use  of  the  word  'quibbling' 
by  the  Court." 

While  the  apparently  persistent  evasion  by  the  witness  was, 
doubtless,  exasperating  to  the  trial  judge,  and  the  stinging  force  of 
the  remark  was  not  weighed  by  him  in  the  hurry  of  the  trial,  yet, 
in  this  characterization  of  the  conduct  of  the  defendant,  he  trenched 
upon  the  province  of  the  jury.  It  was  for  that  body  to  pass  upon 
the  credibility  of  the  witness,  not  for  the  court.  This  statement 
was  tantamount  to  saying  tlie  trial  judge  believed  the  witness 
evaded  telling  the  truth.  The  counsel,  in  the  heat  of  the  cross- 
examination,  had  so  characterized  the  defendant's  failure  to  testify 
definitely  as  to  the  genuineness  of  the  signature  submitted  to  him, 
and  the  interjected  statement  of  the  court  pointedly  supported  this 
characterization.  The  court  put  the  weight  of  his  impression  before 
the  jury  into  the  contest  against  the  defendant.  The  fact  that  the 
defendant  was  on  trial  for  perjury  gave  an  especial  sting  to  the 
remark. 

The  courts  have  been  prompt  to  condemn  any  action  of  a  trial 
judge  calculated  to  excite  prejudice  in  the  minds  of  the  jury  against 
any  party  or  witness. 

In  Davison  v.  Herring  (24:  App.  Div.  402),  while  the  plaintiflE 
was  testifying,  a  newspaper  article  was  offered  in  evidence,  and  the 
court  said  :  "  I  will  receive  it,  but  *  *  *  if  the  grand  jury  was 
in  session  I  should  order  this  case  before  the  grand  jury."  Later 
on,  the  court  again  stated  the  case  ought  to  be  investigated  by  the 
grand  jury.  This  court  reversed  the  judgment  in  favor  of  plaintiff 
on  the  ground  that  these  expressions  of  the  trial  judge  were  calcu- 
lated to  arouse  hostility  in  the  minds  of  the  jurors  against  the 
defendant.  (See,  also,  PeopU  v.  Corey ^  157  X.  Y.  332;  People  v. 
Brow,  90  Hun,  509,  512;  People  v.  Webster,  59  id.  398;  State  v. 
Coella,  3  Wash.  99-119  et  seq. ;  Wheeler  v.  Wallace,  53  Mich.  355; 
1  Thomp.  Trials,  §§  218,  219.) 

As  was  said  by  Judge  Putnam  in  People  v.  JSrow  (90  Hun,  512, 
supra) :  "  A  party  to  an  action  is  entitled  to  a  determination  of  the 
jury. on  the  question  of  the  credibihty  of  witnesses  uninfluenced  by 
the  opinion  of  the  court." 
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It  is  urged  by  the  counsel  for  the  respondent  that  whatever  vice 
entered  into  this  expression  was  cured  by  the  subsequent  charge  of 
the  judge  instructing  the  jury  that  they  were  to  determine  the  ques- 
tions of  fact  regardless  of  the  opinion  of  the  court  or  of  the  counsel 
thereon.  This  did  not  specifically  direct  the  attention  of  the  jurors 
to  the  expression  of  the  court,  bnt  was  the  general  instruction  to 
the  jury,  provided  by  section  420  of  the  Code  of  Criminal  Proced- 
ure. In  any  event,  if  the  judge  sought  to  efface  from  the  minds  of 
the  jury  an  impression  made  by  this  characterization  of  the  conduct 
of  the  defendant,  he  should  have  acted  promptly,  and  by  explicit 
caution  to  the  jury  to  disregard  the  remark  made. 

Nor  can  we  say  this  expression  had  no  effect  upon  the  jurors. 
The  case,  at  best,  was  a  close  one,  and  a  verdict  for  the  defendant 
would  have  been  amply  justified  by  the  evidence.  There  was  an 
apparent  lack  of  motive  for  the  defendant  to  make  any  agreement 
by  which  he  was  to  pay  one-third  of  the  expenses  incurred  in  defend- 
ing the  levy  made  by  virtue  of  the  execution  which  he  held  as 
deputy  sheriff.  His  fees  would  be  a  bagatelle.  His  interest  in  sus- 
taining the  validity  of  the  levy  was  merely  perfunctory  —  simply 
that  of  an  official  intrusted  with  an  execution  against  property.  In 
view,  therefore,  of  the  fact  that  the  guilt  of  the  defendant  was  not 
established  by  any  great  preponderance  of  the  testimony,  it  may 
well  be  claimed  that  the  interjected  expression  of  the  court  may 
have  influenced  the  jury  against  the  defendant. 

The  judgment  of  conviction  is  reversed  and  a  new  trial  ordered. 

All  concurred. 

Conviction  and  judgment  reversed  and  a  new  trial  ordered; 
judgment  to  be  entered  and  certified  to  the  County  Court  of  Liv- 
ingston county,  pursuant  to  section  647  of  the 'Code  of  Criminal 
Procedure. 

•     App.  Div.— Vol.  XXXVIL        42 
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The  People  of  the  State  of  New  York  ex  rel.  The  Rochester 
Railway  Company,  Respondent,  v.  Charles  F.  Pond  and  Others, 
Assessors  of  the  City  of  Rochester,  County  of  Monroe  and  State 
of  New  York,  and  Theodore  S.  Pulver,  Clerk  of  the  City  of 
Rochester,  Appellants. 

Taxation  —  stock  corporation  —  Laws  of  1896,  chapter  908,  section  12 — it  does  not 
change  tlie  rule  that  just  debts  of  a  corporation  should  be  deducted  in  assessing  its 
capital  stock. 

The  omission  of  the  Legislature,  -vvhen  incorporating  the  provisions  of  section  3 
of  chapter  466  of  the  Laws  of  1857,  relative  to  the  taxation  of  the  capital  stock 
of  a  corporation,  into  section  12  of  the  Qeneral  Tax  Law  (Chap.  908,  Laws  of 
1896),  to  include  in  the  latter  section  the  words  at  the  end  of  said  section  3^ 
"and  taxed  in  the  same  manner  as  the  other  personal  and  real  estate  of  the 
county,"  does  not  indicate  an  intention  on  the  part  of  the  Legislature  to  change 
the  rule  that,  in  assessing  the  capital  stock,  the  just  debts  of  the  corporation  are 
to  be  deducted;  the  provision  of  section  12  of  the  Tax  Law,  that  the  capital  of 
a  corporation  liable  to  taxation  '*  shall  be  assessed  at  its  actual  value,"  requires 
the  deduction  of  the  debts  of  the  corporation  when  the  assessment  is  made. 

Appeal  by  the  defendants,  Charles  F.  Pond  and  others,  assessor 
of  the  city  of  Rochester,  county  of  Monroe  and  State  of  New 
York,  and  Theodore  S.  Pulver,  clerk  of  the  city  of  Rochester,  from 
a  judgnieut  of  the  Supreme  Court  in  favor  of  the  relator,  entered  in 
the  office  of  the  clerk  of  the  county  of  Monroe  on  the  18th  day  of 
July,  1898,  on  the  hearing  upon  a  writ  of  certiorari  issued  to  review 
the  assessment  of  $700,000  imposed  on  the  capital  stock  and  per- 
sonal property  of  the  relator,  which  judgment  directed  that  such 
assessment  be  stricken  from  the  roll,  and  provided  that  in  case  the 
relator  should  pay,  or  be  compelled  to  pay,  said  assessment,  it 
should  have  leaveto  apply  for  an  order  directing  its  repayment. 

George  V.  Fleckenatein^  for  the  appellants. 

Charles  J.  Bissell^  for  the  res|)ondent. 

Judgment  of  the  Special  Term  affirmed,  with  costs,  on  the  opinion 
of  S.  D.  Bentley,  Referee,  and  of  Nash,  J.,  delivered  at  Special 
Term. 

All  concurred. 
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The  following  are  the  opinions  of  S.  D.  Bentley,  Referee,  and 
Nash,  J.,  delivered  at  Special  Term : 

S.  D.  Bentley,  Referee : 

The  relator  brings  certiorari  to  review  and  vacate  an  assessment 
made  by  the  assessors  of  the  city  of  Rochester  for  the  general  city 
taxes  of  1897.  The  assessors  assessed  the  relator  for  $700,000  upon 
its  capital  stock,  and  for  $654,125  upon  its  real  estate.  The  relator 
does  not  object  to  the  valuation  put  upon  its  real  estate,  but  claims 
that  the  valuation  put  upon  its  capital  stock  is  excessive,  and  asks 
to  have  it  wholly  stricken  off  the  roll,  or  that  such  valuation  be 
reduced. 

The  order  of  reference  is  "  to  take  evidence  and  report  the  same 
to  this  court,  together  with  his  findings  of  fact  and  conclusions  of 
law  thereon,  upon  the  question  of  the  value  of  the  relator's  capital 
stock,  of  the  amount  and  value  of  all  of  the  property  of  the  relator, 
and  upon  the  amount  of  the  indebtedness  of  the  relator." 

Upon  the  hearing  before  me  it  was  stipulated  that  the  value  of 
relator's  track,  return  wire,  feeders,  poles  and  overhead  construction, 
specified  in  Exhibit  "3,"  was  in  February,  March  and  April,  1897, 
$661,972.  Relator's  witness  testified  that  all  the  other  real  estate  of 
relator  (shown  in  Schedule  '^E")  was  worth  at  its  fair  market 
value  in  April,  1897,  the  amount  shown  in  that  schedule,  namely, 
$276,583.  This,  added  to  the  above  value  of  track,  etc.,  makes 
$938,575,  being  $24:8,450  more  than  the  valuation  put  by  the 
assessors  upon  relator's  real  estate. 

Mr.  Burgess,  the  only  one  of  the  assessors  examined  before  me,, 
testified  that  in  making  the  assessment  throughout  the  city  the. 
assessors  fixed  the  valuation  at  the  actual,  the  full  value,  as  tkey 
considered  it ;  and  in  view  of  that  evidence  and  of  the  fact  that  the 
assessors  have  valued  the  real  estate  at  $654,125,  in  my  opinion, 
that  sum  should  be  taken  as  its  real  value,  and  deducted  from  the 
value  of  its  capital  stock,  under  section  12  of  the  statute  (Laws  of 
1896,  chap.  908). 

The  evidence  before  me  was  mainly  directed  to  questions  of  the 
value  of  relator's  personal  property,  capital  stock,  and  to  the  amount 
of  its  indebtedness.  There  was  practically  no  conflict  of  evidence 
upon  these  questions.  The  evidence  of  the  value  of  the  chattels  and 
choses  in  action  consists  substantially  of  the  testimony  of  relator's 
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former  president,  and  of  its  employees,  to  the  effect  that  the  several 
lists  and  schedules  of  those  matters  which  were  submitted  to  the 
assessors  at  the  time  when  relator  appeared  before  the  assessors  and 
objected  to  the  assessment,  were  correct,  and  the  values  given  therein 
the  true  values  of  such  property. 

The  evidence  shows  that  the  funded  indebtedness  of  relator  was 
$1,200  more  than  the  amount  shown  in  Schedule  "  C  "  (Exhibit  2), 
which  was  laid  before  the  assessors,  and  was  in  fact  $4,495,200  ;  the 
difference  of  $1,200  being  found  in  the  amount  of  the  second  mort- 
gage bonds  issued,  and  in  the  amount  of  debenture  bonds.  The 
correct  statement  of  those  matters  (as  per  Exhibit  6)  shows  that  of 
the  second  mortgage  bonds  there  had  been  issued  $2,200  more  than 
shown  in  Exhibit  1,  and  of  the  debenture  $1,000  less. 

The  proofs,  in  my  opinion,  establish  that,  at  the  time  the  assess- 
ment was  made,  relator's  funded  debt  was  $4,495,200,  and  its  float- 
ing indebtedness  was  $255,993.54,  and  its  total  indebtedness  was 
$4,751,193.54. 

The  evidence  given  upon  the  question  of  the  value  of  relator's 
personal  property  (lists  of  which  are  shown  in  Exhibits  4  and  5) 
was,  from  the  nature  of  the  case,  the  opinions  of  the  witnesses ;  but 
the  witnesses  seemed  to  be  competent  and  fair,  and  I  have  adopted 
their  valuations,  with  which  the  counsel  for  respondents  seemed  to 
be  satisfied  since  he  called  no  witnesses  in  opposition.  This  class  of 
property  was  vahied  as  follows  by  the  witnesses,  namely : 

Rolling  stock,  tools  and  machinery $317,670  50 

Property  in  power  station 192,960  00 

Property  in  stock  room 20,577  49 

Accounts  receivable 1,534  68 

Office  furniture,  etc 2,000  00 

In  all $534,742  67 

In  respect  to  the  stock  of  other  corporations  held  by  the  relator, 
there  is  a  discrepancy  between  Schedule  "  C  "  which  was  laid  before 
the  assessors,  and  the  testimony  of  Mr.  Beckley  given  before  me. 
In  Schedule  "  C  "  the  stock  of  the  Rochester  Electric  Railway  Com- 
pany, held  by  relator,  is  stated  at  1,369  shares ;  Mr.  Beckley  states 
it  at  1,390  shares,  or  at  $139,000.     I  adopt  Mr.  Beckley's  statement 
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of  that  matter,  and  find  tliat  relator's  holdings  in  other  corporations 
was,  viz. : 

Stock  of  Rochester  Electric  Railway  Company,  par 
valne $139,000  00 

Stock  of  Rochester  and  Charlotte  Turnpike  Com- 
pany, par 2,200  00 

Stock  of  Rochester  and  Lake  Ontario  Railway  Com- 
pany, par 50,000  00 

Stock  of  Rochester  Driving  Park,  par 1,000  00 

Stock  of  Paul  Boynton  Chute  Company,  par 1,000  00 

As  no  evidence  of  the  actual  value  of  these  stocks  was  given 
except  that  afforded  by  Schedule  "  C,"  I  adopt  relator's  rate  of  val- 
uation, and  find  those  stocks  were  actually  worth  the  following  sums, 
namely : 

1,390  shares  stock  of  Rochester  Electric  Railway 

Company $194,600  00 

44  shares  stock  of  Rochester  and  Charlotte  Turn- 
pike Company 2,200  00 

50  shares  stock  of  Rochester  and  Lake  Ontario  Rail- 
way Company 10,000  00 

10  shares  stock  of  Rochester  Driving  Park 1,500  00 

10  shares  stock  of  Paul  Boynton  Chute  Company  . .  500  00 

$208,800  00 

Upon  all  the  evidence  and  the  admissions  of  these  parties,  I  find 
that  the  amount  and  value  of  all  the  property  of  the  relator  at  the 
time  said  assessment  was  made,  was  as  follows,  namely : 

Value  of  its  tracks,  poles,  etc $661,972  00 

Value  of  its  detached  real  estate 276,583  00 

Total  value  of  real  estate $938,555  00 

which  was  assessed  on  the  roll  at  $654,125. 

Value  of  its  rolling  stock,  tools  and  machinery $317,670  50 

Value  of  its  property  in  power  station 192,960  00 

Value  of  its  property  in  stock  room 20,577  49 
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Talae  of  its  property  in  accounts  and  bills  receivable.         $1,534  68 
Value  of  its  oflSce  furniture,  etc 2,000  00 

Total  value  of  chattels  and  choses $534,742  67 

Value  of  stock  in  other  corporations 208,800  00 

Total  value  of  personal  property $743,542  67 

Add  total  value  of  real  property 938,555  00 

Total  value  of  real  and  personal  property $1,682,097  67 

^hich  sura  I  find  is  the  value  of  all  relator's  tangible  assets. 

I  find  that  the  amount  of  relator's  indebtedness  is  $4,751,193.54. 

The  question  of  the  value  of  the  relator's  capital  stock  is  one  of 
anore  difficulty.  The  evidence  shows  that  relator  has  an  authorized 
and  actually  issued  share  stock  of  $5,000,000.  Of  this  $4,000,000, 
together  with  $1,300,000  of  its  mortgage  bonds,  was  issued  to  pur- 
chase the  property  and  franchises  of  the  Rochester  City  and  Brighton 
Railway  Company,  the  Cross  Town  Railroad  Company  and  the 
South  Park  Railroad  Company.  The  first  named  was  the  prede- 
cessor of  relator  in  operating  a  street  railway  in  the  city  of  Roch- 
ester. The  other  two  were  corporations  having  franchises  to  oper- 
ate surface  roads  in  certain  streets  of  the  city  of  Rochester  at  the 
time  of  relator's  purchase,  but  neither  of  them  was  in  actual  opera- 
tion, carrying  passengers.  The  Rochester  City  and  Brighton  Rail- 
way Company,  at  the  time  of  the  purchase  by  relator,  was  operat- 
ing its  cars  by  horse  power.  Soon  after  relator  purchased,  the 
entire  system  was  changed  to  electric  power  at  very  great  expense, 
far  greater  than  would  now  be  the  expense  to  equip  relator's  road 
with  equally  good  appliances.  It  appears  from  the  evidence  that 
practically  the  relator  paid  $4,000,000  of  its  share  stock  and 
$1,300,000  of  its  mortgage  bonds  for  the  franchises  and  the  real 
•  estate  of  the  companies  which  it  bought  out,  the  amount  realized 
upon  the  sale  of  the  old  horse  cars  and  horses  not  having  been 
.sufficient  to  reduce  that  cost  greatly. 

Manifestly  those  franchises  were  and  are  valuable  and  materially 
•enhance  the  selling  price  of  relator's  share  stock  in  the  market. 
Mr.  Beckley  testifies  that  there  were  sales  of  the  share  stock  in  the 
:  spring  of  1897  in  small  lots  at  from  fifteen  to  twenty  cents  on  the 
•dollar,  but  that  the  stock  was  not  a  listed  stock,  had  no  quoted 
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market  value,  and  that  no  large  amount  of  it  was  salable  at  even 
those  prices.  In  short,  there  was  no  market  value  for  the  stock 
fixed  by  sales  at  or  about  the  time  of  the  assessment. 

The  real  question  for  determination  by  the  assessors,  as  well  as 
that  now  before  me  for  determination,  is  what  was  the  actual  value 
of  relator's  capital  stock  at  the  time  the  assessment  was  made? 
Section  12  of  chapter  908  of  the  Laws  of  1896  provides  that  "  the 
capital  stock  of  every  company  liable  to  taxation,  except  such  part  of  it 
as  shall  have  been  excepted  in  the  assessment  roll,  or  shall  be  exempt 
by  law,  together  with  its  surplus  profits  or  reserve  funds  exceeding 
ten  per  centum  of  its  capital,  after  deducting  the  assessed  value  of 
its  real  estate  and  all  shares  o'f  stock  in  other  corporations  actually 
owned  by  such  company  which  are  taxable  upon  their  capital  stock, 
under  the  laws  of  this  State,  shall  be  assessed  at  its  actual  value." 
The  3d  section  of  chapter  456  of  the  Laws  of  1857  was  in  the  same 
language  as  the  above-quoted  section  of  the  General  Tax  Law  of 
1896,  save  that  at  the  end  of  section  3  of  chapter  456  of  the  Laws 
of  1857  there  followed  the  words,  "and  taxed  in  the  same  manner 
as  the  other  personal  and  real  estate  of  the  county." 

The  learned  counsel  for  respondents  contended  that  the  Legisla- 
ture has  manifested  an  intention  to  change  the  law  of  1857  by 
omitting  the  phrase  above  quoted  from  section  3  when  that  section 
was  enacted  as  section  12  of  chapter  908  of  the  Laws  of  1896.  I 
find  myself  unable  to  agree  with  him  in  his  view,  nor  with  his  con- 
struction of  the  last-mentioned  section. 

By  reference  to  the  report  of  the  Commissioners  of  Statutory 
Revision,  presented  to  the  Legislature  of  1896,  wherein  they  report 
the  General  Tax  Law,  it  will  appear  that  the  commissioners  stated 
that  section  12  of  the  General  Tax  I^aw  was  section  3  of  chapter 
456  of  the  Laws  of  1857,  "  without  change." 

This  would  seem  to  make  it  clear  that  the  commissioners  did  not 
intend  to  make  any  change  in  section  3  of  chapter  456  of  the  Laws 
of  1857.  The  Legislature  enacted  section  12  as  it  came  from  the 
hands  of  the  commissioners  and  without  amendment. 

It  is  to  be  assumed  that  the  Legislature  had  the  commissioners' 
note  before  it,  and  agreed  with  the  commissioners'  interpretation 
that  section  12  as  reported  meant  the  same  as  section  3  of  the  act  of 
1857. 
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Furthermore,  section  12  of  chapter  908  of  the  Laws  of  1896 
requires,  as  did  section  3  of  chapter  456  of  the  Laws  of  1857,  that 
such  capital  stock  "  shall  be  assessed  at  its  actual  value," 

The  contention  of  the  learned  counsel  for  respondents  was,  that 
the  allowance  for  debts  was  required  to  be  made  under  the  statute 
of  1857,  because  of  the  provision  of  section  3,  that  such  capital  stock 
shall  be  "  taxed  in  the  same  manner  as  the  other  personal  and  real 
estate  of  the  county,"  and  because  such  allowance  or  deduction  was 
required  to  be  made  in  taxing  the  other  personal  propert}^  of  the 
county  by  section  9,  article  2,  title  2  of  chapter  13  of  part  1  of  the 
Revised  Statutes,  as  amended  by  chapter  202  of  the  Laws  of  1892. 

He  urges  that  it  was  because  of  the  words  found  in  the  statute  of 
1857,  which  are  not  in  the  statute  of  1896,  that  the  courts  have  held 
that  under  the  statute  of  1857  such  allowance  for  debts  was  to  be 
made.  It  seems  to  me  that  such  was  not  the  reason  for  the  con- 
struction put  upon  section  3  of  chapter  456  of  tlie  Laws  of  1857  by 
the  courts ;  but  that  the  reason  for  the  rule  requiring  the  allowance 
for  debts  to  be  made  was  found  in  the  requirement  of  that  statute, 
tliat  the  capital  stock  of  incorporated  companies  be  "  assessed  at  its 
actual  value,"  and  that  the  same  words  in  the  statute  of  1896  require 
the  application  of  the  same  rule  of  valuation  and  require  the  asses- 
sors to  make  allowance  for  the  just  debts  of  the  relator. 

It  would  seem  that  the  actual  value  of  the  capital  stock  of  the 
relator  cannot  be  ascertained  without  deducting  from  the  nominal 
value  of  its  capital  stock  the  amount  of  the  just  debts  of  the  com- 
pany To  quote  the  illustration  used  by  the  court  in  People  v.  J^^er- 
guson  (38  N.  Y.  89),  if  a  corporation  or  an  individual  has  an  estate 
in  possession  of  $100,000,  and  is  liable  for  $50,000  of  debts,  is  not 
the  actual  value  of  his  estate  reduced  by  that  amount?  No  indi- 
vidual nor  any  assessor  could  justly  say  that  the  actual  value  of  such 
an  estate,  thus  liable  for  $50,000  of  debts,  would  be  as  great  as  it 
would  be  if  free  from  debt.  It  would  seem  that  the  actual  value  of 
any  estate,  whether  it  be  capital  stock  of  a  corporation,  or  private 
property  of  an  individual,  must  be  simply  what  is  left  after  deduct- 
ing the  just  debts  of  the  owner  of  such  property. 

It  is  to  be  observed  that  the  case  of  People  v.  FerguBon  (38  N.  Y. 
89)  was  certiorari  by  a  corporation  to  review  an  assessment  made 
under  chapter  456  6f  the  Laws  of  1857,  on  its  capital  stock. 
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In  People  ex  rel.  v.  A%ten  (100  N.  Y.  697)  the  court  expressly 
recognizes  that  the  indebtedness  of  the  corporation  is  to  be  taken 
into  consideration  in  estimating  the  valae  of  the  capital  stock.  To 
the  same  effect  is  People  ex  rel.  S.  A.  Ji,  E,  Co.  v.  Barker  (141  N. 
T.  196). 

No  inconsiderable  confusion  of  ideas  appears  in  the  decisions,  and 
not  a  little  exists  in  the  minds  of  assessors,  arising  from  the  use  of 
the  phrase,  capital  stock  of  a  corporation  in  ambiguous  senses.  Some- 
times the  phrase  is  used  to  mean  the  company's  capital  existing  in 
money  or  property,  or  both,  and  sometimes  to  mean  the  sharehold- 
ers' stock  which  is  representative  not  merely  of  the  existing  and 
tangible  property  of  the  company,  but  also  of  its  surplus,  its  divi- 
dend earning  power,  its  franchise  and  good  will  as  an  established 
business.  The  former  meaning  is  the  sense  in  which  the  phrase  is 
used  in  the  statute  under  consideration.  The  subject-matter  of  the 
assessment  and  the  thing  to  be  valued  by.  the  assessors  at  its  "  actual 
value"  is  the  capital  stock  of  the  company,  that  is,  simply  the  com- 
pany's capital  existing  in  money  or  property,  or  both.  {People  ex 
rel.  Unio7i  Trust  Company  v.  Coleman^  126  N.  Y.  433.) 

In  that  case  the  court  says  (p.  448) :  "  And  so  I  think  the  authori- 
ties either  fairly  permit  or  fully  justify  the  conclusions  which  I  have 
reached,  and  which  may  be  stated  with  reasonable  accuracy,  thus : 
Firsts  the  subject  of  valuation  and  assessment  is  never  the  share 
stock,  but  always  the  company's  capital  and  surplus.  Second^  such 
capital  and  surplus  must  be  assessed  at  its  own  value,  and  when 
that  is  correctly  known  and  ascertained,  no  other  value  can  be  sub- 
stituted for  it.  Thirds  where  its  amount  and  value  are  undisclosed 
and  unknown  the  assessors  may  consider  the  market  value  of  the  share 
stock  and  the  general  condition  of  the  company  as  indicative  of 
surplus  or  deficiency,  and  of  the  probable  amount  of  either.  Fourth^ 
they  may  further  resort  to  such  means  of-  information  when  the 
amount  of  capital  and  surplus  is  disclosed,  but  the  assessors  have 
sufficient  reason  to  disbelieve  the  statement,  and  such  reason  is 
founded  upon  facts  established  by  competent  proof." 

In  that  case  the  corporation  had  presented  to  the  assessors  a  sworn 
statement  of  its  assets  and  liabilities,  as  relator  did  in  the  case  before 
us.  In  speaking  of  that  statement  the  court  says  (p.  449) :  "  If  it  be 
App.  Div.— Vol.  XXXVII.        43 
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true,  there  was  nothing  subject  to  assessment.  But  its  truth  is  not 
questioned,  and  there  is  not  the  least  reason  to  doubt  it.  The  asses- 
sors did  not  doubt  it ;  they  merely  deemed  it  immaterial,  and  so 
testified  when  examined.  In  other  words,  knowing  with  certainty 
the  value  of  one  thing,  they  claimed  the  right  to  affix  to  it  the  larger 
value  of  a  different  thing.  Authorized  only  to  tax  against  the  com- 
pany its  capital  and  surplus,  they  assumed  the  right,  practically,  to 
tax  it  for  the  share  stock  held  by  individuals. 

"  They  have  not  in  terms  claimed  that  the  share  stock  is  the  subject 
of  taxation,  nor  has  the  counsel  who  represented  them  on  the  argu- 
ment, but  both  have  maintained  and  defended  what  is  the  exact  and 
complete  equivalent.  The  right  asserted  is  a  discretion  in  the  asses- 
sors at  their  free  will  to  assess  corporations  upon  and  at  the  value  of 
their  capital  and  surplus,  or  upon  and  at  the  value  of  the  share  stock 
independently  of  established  facts  and  whenever  they  please.  The 
law  gives  them  no  such  discretion." 

It  seems  to  me  that  further  elaboration  is  unnecessary.  Other 
decisions  to  the  same  effect  might  be  cited. 

It  was  not  contended  at  the  argument,  as,  indeed,  it  could  not  be 
in  view  of  the  decisions,  that  the  value  of  relator's  franchise  can  be 
taken  as  an  element  of  value  in  its  capital  stock  to  be  assessed  by  the 
relator.  The  doctrine  is  distinctly  so  ruled  in  People  ex  rel.  M.  B, 
Co.  Y.  Barker  (146  N.  Y.  304). 

I  think. that  the  evidence  clearly  establishes  that  at  the  time  the 
assessment  was  made  the  capital  stock  of  the  relator  had  no  actual 
value  ^'  after  deducting  the  assessed  value  of  its  real  estate  and  all 
shares  of  stock  in  other  corporations  actually  owned  by  such  com- 
pany, which  are  taxable  upon  their  capital  stock,  under  the  laws  of 
this  State."  Therefore,  in  my  opinion,  the  entire  assessment  upon 
relator's  capital  stock  should  be  stricken  from  the  roll. 

Nash,  J. : 

I  concur  with  the  referee  in  his  findings  of  fact  and  conclusions 
of  law,  and  in  his  opinion. 

The  point  made  by  counsel  for  the  respondents  before  the  referee, 
that  the  omission  in  the  revision  of  the  Tax  Laws  of  the  words 
^^and  taxed  in  the  same  manner  as  the  other  personal  and  real 
estate  of  the  county,"  which  were  in  the  Revised  Statutes  and  the 
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Laws  of  1857,  signifies  an  intention  on  the  part  of  the  Legislature 
to  change  the  method  of  ascertaining  the  value  of  the  capital  of  cor- 
porations liable  to  taxation,  is  further  urged  upon  our  attention. 

I  am  well  satisfied  with  the  reasoning  of  the  referee  upon  that 
point,  and  am  of  the  opinion  that  there  is  no  force  in  the  suggestion, 
and  it  may  be  added  that  the  omitted  words  could  have  no  place  in 
the  recast  which  the  revisers  have  made  of  the  statutes  relating  to 
the  assessment  of  taxation  of  the  property  of  corporations. 

The  statute,  as  it  stood  prior  to  the  revision,  provided  that  the 
capital  stock  of  incorporated  companies  should  be  assessed  and  taxed 
in  the  same  manner  as  the  other  real  and  personal  estate  of  the 
county.  It  was  provided  that  the  other  personal  property  of  the 
county  should  be  assessed  by  setting  down  in  the  roll  the  full  value 
of  all  taxable  personal  property  owned  by  a  person,  after  "  deduct- 
ing the  just  debts  owing  by  him,"  and  under  those  statutes  the  per- 
sonal property  of  a  corporation  was  assessed  by  deducting  from  the 
capital  liable  to  assessment  the  amount  of  the  debts  owing  by  the 
company  as  in  the  case  of  individuals.  In  the  revision,  instead  of 
referring  to  another  statute  or  part  of  the  statute  for  the  method  of 
assessment,  the  sections  of  the  statute  relating  to  the  method  of 
assessment  are  complete  in  themselves,  and  provide  that  the  capital 
liable  to  taxation  shall  be  assessed  at  its  actual  value.  To  add  to 
that  phrase  the  words  "  taxed  in  the  same  manner  as  the  other  per- 
sonal and  real  estate  of  the  county "  is  assessed,  would  make  the 
statute  read,  the  capital  of  a  corporation  liable  to  taxation  shall  be 
assessed  at  its  actual  value,  deducting  the  just  debts  owing  by  it, 
which  phrase  would  be  meaningless  and  obviously  absurd.  In  the 
plan  adopted  by  the  revisers  of  making  the  sections  regarding  the 
method  of  the  assessment  of  property  of  a  corporation  complete,  no 
qualification  of  the  phrase  "  actual  value  "  was  required  or  permis- 
sible, unless  it  was  designed  that  a  corporation  should  not  be  allowed 
to  deduct  its  indebtedness  in  ascertaining  the  value  of  its  capital 
liable  to  taxation. 

A  final  order  may  be  entered  herein  granting  the  relief  prayed 
for  in  the  petition. 
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'.leaaM?'  Michael  Sinteff,  Respondent,  v.  The  People's  Building,  Loan 

i^"^  AUD  Saving  Association,  Appellant. 

37^340 

ai66a6a)  Contract  —  agreement  to  pay  -a  certain  8um  contained  in  a  certificate  of  stock  of  an 

oModation — subsequent  by-laws  limiting  the  amount  are  a  molation  of  such  con- 
tract—  losses  of  the  association  cannot  be  charged  against  the  amount  due — rule  as 
to  matured  stock. 

Where  a  certificate  of  stock,  issued  by  a  building  and  loan  association,  contains 
an  absolute  and  unconditional  promise  that,  at  the  option  of  the  holder,  the 
amount  paid  on  the  certificate  may  be  withdrawn  at  any  time  after  three  years 
from  its  date,  with  six  per  cent  interest,  and  this  option  is  also  conferred  by 
the  by-laws  in  effect  at  the  time  of  the  issue  of  the  certificate,  subsequent  by-laws 
which  provide  that  * '  only  one-half  the  receipts  of  the  association  in  any  one  month 
shall  be  applicable  to  the  payment  of  all  claims,"  and  that  "the  association 
shall  not  be  required  to  pay  out  on  withdrawing  and  matured  stock  more  than 
one-half  the  amount  received  from  dues  and  stock  payments  in  any  month," 
constitute  a  violation  of  the  contract  to  pay  upon  withdrawal,  at  the  option  of 
the  holder,  after  three  years. 

Losses  which  the  association  has  sustained  cannot  be  charged  against  the 
amount  due  to  the  holder  of  such  a  certificate,  upon  his  election  to  withdraw 
after  three  years. 

Where  such  a  certificate  contains  a  provision  by  which  the  association  agrees  to 
pay  a  shareholder  the  sum  of  |1,200  at  maturity,  the  holder  takes  his  shares 
subject  to  the  rules  and  regulations  affecting  all  members  alike,  and  his  stock 
matures  only  when  the  net  earnings  of  the  association  authorize  its  payment. 

Appeal  by  the  defendant,  The  People's  Building,  Loan  and  Sav- 
ing Association,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiflf,  entered  in  the  office  of  the  clerk  of  the  county  of 
Ontario  on  the  8th  day  of  June,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  before  the  court  without  a  jury  at  the 
Ontario  Trial  Term. 

Chester  M.  Elliott,  for  the  appellant. 

jff!  J.  Tuttle  and  Frank  M,  Ilardenhrook^  for  the  respondent. 

Judgment  affirmed,  with   costs,  on  the    opinion    of  Nash.  J, 
delivered  at  Trial  Term. 

All  concurred. 
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The  following  is  the  opinion  of  Nash,  J.,  delivered  at  Trial 
Terra: 

Nash,  J. : 

By  the  terms  of  the  certificate  issued  by  the  defendant  to  the 
plaintiff,  the  defendant,  in  consideration  of  the  sum  of  $720,  or  $60 
per  share  for  12  shares  of  its  stock  paid  by  the  plaintiff  to  the 
defendant  at  the  date  of  the  certificate,  promised  and  agreed  to 
pay  to  the  plaintiff  in  accordance  with  its  articles  of  association  and 
by-laws,  which  were,  by  the  terms  of  the  certificate,  made  part  of 
the  contract,  the  sum  of  $1,200  at  the  end  of  five  years  from  the 
date  of  the  certificate,  or  at  maturity  of  the  stock ;  or  at  the  option 
of  the  holder  of  the  certificate,  the  amount  paid  on  the  same  might 
be  withdrawn  at  any  time  after  three  years  from  its  date,  together 
witli  six  per  cent  interest,  payable  in  the  manner  set  forth  in  the 
articles  of  association  and  by-laws,  and  terms  and  conditions  printed 
on  the  back  of  the  certificate. 

The  promise  that,  at  the  option  of  the  holder,  the  amount  paid  on 
the  certificate  might  be  withdrawn  at  any  time  after  three  years 
from  its  date  with  six  per  cent  interest,  by  the  terms  of  the  certifi- 
cate, is  absolute  and  unconditional. 

The  articles  of  association  of  the  defendant  at  that  time  author- 
ized the  issuing  of  the  certificate  in  that  form,  and  the  by-laws  pro- 
vided that  the  holder  might  withdraw  tlie  amount  paid  on  the  cer- 
tificate at  any  time  after  three  yeare  from  tlie  date  of  issue,  and 
before  maturity,  together  with  annual  interest  of  six  per  cent,  to  be 
computed  for  even  months,  interest  to  cease  after  the  date  of  the 
application  for  withdrawal. 

The  contention  of  the  defendant  is,  that  the  7th  condition 
printed  upon  the  back  of  the  certificate,  which  provides  that  "  the 
articles  of  association,  by-laws,  terms  and  conditions,  together  with 
the  application,  are  to  l)e  construed  together  as  the  contract  between 
the  shareliolder  and  the  association,"  includes  and  makes  applicable 
all  subsequent  amendments  of  tlie  articles  and  by-laws  made  prior  to 
actual  payment  to  the  shareholder  giving  notice  of  withdrawal, 
under  the  three-year  or  withdrawal  clause  of  the  contract. 

The  amended  articles  and  by-laws  adopted  since  the  certificate 
was  issued  to  the  plaintiff  provide  tliat  payment  shall  be  made  upon 
withdrawals  before  maturity  in  the  order  of  the  applications  for 
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withdrawal,  and  that  the  association  shall  not  be  required  to  pay  out 
on  withdrawing  or  matured  stock  more  than  one-half  the  amount 
received  from  dues  and  stock  payments  in  any  month. 

The  contention  of  the  defendant  is  that  by  the  provisions  of  the 
amended  by-laws  tlie  action  is  prematurely  brought  for  the  reason, 
as  stated  in  the  defendant's  brief,  that  on  the  10th  day  of  August, 
1895,  the  association  had  no  funds  on  hand  applicable,  according  to 
its  rules,  to  pay -the  plaintiffs  claim;  and  that  this  condition  existed 
until  long  after  January  11, 1896,  at  which  time  the  association  scaled 
its  assets  and  charged  against  the  plaintiff's  stock  a  loss  of  twenty- 
three  per  cent,  and  the  plaintiff  being  a  member  of  the  association 
at  that  time,  and  at  all  times  since,  is  bound  to  pay  his  proportionate 
share  of  that  loss. 

It  does  not  appear  but  tliat,  if  all  the  dues  and  stock  payments  had 
been  applied,  the  prior  withdrawals  would  not  all  have  been  paid 
long  before  the  commencement  of  tliis  action. 

The  authority  for  the  defendant's  contention  is  the  case  of  Engelr 
hardt  V.  Fifth  Ward  Loan  Assn.  (148  N.  Y.  281). 

That  case  holds  that  a  member  of  a  mutual  loan  association  organ- 
ized under  the.  act  of  1851  is  subject  not  only  to  regulations  existing 
when  he  became  a  member,  but  to  such  as  may  be  enacted  from  time 
to  time  by  the  association,  within  the  scope  of  the  power  given  it  by 
statute,  including  the  power  to  enact  at  any  time  reasonable  by-laws ; 
and  that  a  subsequent  by-law  to  the  effect  that  withdrawing  mem- 
bers should  be  paid  in  the  order  of  the  presentation  of  their  applica- 
tions, is  a  reasonable  regulation  and  binding  upon  all  members  alike, 
including  those  wlio  became  members  before  its  adoption.  But  in 
laying  down  this  rule  the  court  held  that,  in  the  exercise  of  the 
power  to  make  reasonable  by-laws,  a  mutual  association  organized 
under  tlie  act  of  1851  cannot  destroy  a  contract  created  between  it 
and  its  members  by  the  articles  of  association  to  refund  his  dues  to 
a  withdrawing  member ;  it  may  enact  a  by-law  more  or  less  affecting 
the  remedy  of  the  member ;  and  existing  members  will  be  bound 
thereby,  so  far,  at  least,  as  they  consented  to  the  exercise  of  such  a 
power  wlien  they  became  members. 

The  articles  of  the  defendant  association  in  that  case  accorded  to 
its  non-borrowing  members  the  right  to  withdraw  from  the  associa- 
tion at  any  time  on  one  week's  notice,  and  in  case  of  withdrawal  it 
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was  provided  as  follows :  *'  The  dues  actually  paid  in,  together  with 
such  accrued  profits  as  the  directors  may  deem  prudent  for  the 
interest  of  the  association,  will  be  refunded  to  them  when  the  neces- 
sary funds  are  collected.  Members  wlio  wish  to  withdraw  have 
preference  to  those  wishing  to  procure  loans." 

"  It  seems,"  the  court  say,  per  Andrews,  Ch.  J.,  "  to  be  very  plain 
that  the  clause  in  the  articles  of  association,  that  the  dues  paid  by 
withdrawing  members  *  will  be  refunded  to  them  when  the  necessary 
funds  are  collected,'  operated  as  a  qualification  of  the  liability  of  the 
association  to  withdrawing  members."  And  further  on  the  opinion 
says :  "  There  can  be  no  doubt,  we  think,  that  the  condition  that  the 
association  should  refund  '  when  the  necessary  funds  are  collected,' 
was  a  material  and  substantive  part  of  the  obligation  assumed  by  the 
association,  and  that  it  constitutes  a  good  answer  to  the  suit  of  a 
withdrawing  member,  tliat  neither  at  the  time  that  he  withdrew  nor 
subsequently,  before  the  action  was  brought,  were  there  in  the  treas- 
ury of  the  association  any  funds  collected,  out  of  which  the  claim 
could  be  paid." 

This  ruling  disposed  of  the  question  then  before  the  coiirt  for  its 
decision,  without  the  application  of  the  further  rule  laid  down,  that 
a  subsequent  by-law,  to  the  efifect  that  withdrawing  members  should 
be  paid  in  the  order  of  their  applications,  was  a  reasonable  regula- 
tion, binding  upon  all  its  members  alike,  including  those  who  had 
become  members  before  its  adoption.  In  regard  to  the  power  to 
enact  subsequent  by-laws  affecting  such  members,  the  court  say  : 
"  It  may  be  admitted  that  the  association  could  not  under  this  power 
destroy  the  contract  between  it  and  the  member.  But  the  contract 
made  was  in  law  subject  to  the  power  of  the  association  to  enr.at  at 
any  time  reasonable  by-laws.  It  would  not  be  reasonable  to  extend 
this  power  so  as  to  authorize  the  association  by  a  subsequent  by-law 
to  change  the  essential  character  of  an  antecedent  agreement 
between  a  member  and  the  association,  as,  for  example,  that  a  with- 
drawing member  should  not  be  repaid  his  dues.  But  a  by-law 
more  or  less  affecting  the  remedy  of  the  shareholder  may  be  passed, 
and  existing  members  will  be  bound,  so  far,  at  least,  as  they  con- 
sented to  the  exercise  of  such  a  power  when  they  became  members." 

Here  there  are  no  such  conditions  annexed  to  the  contract  as  m 
the  jEngelhardt  case.     The  option  given  to  the  shareholder  to  with- 
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draw  the  amount  paid^  with  interest,  at  any  time  after  three  yeare 
from  the  date  of  the  certificate,  is  absohite  and  unconditional. 

Whatever  may  be  said  of  tlic  provision  of  the  by-law  subse- 
quently adopted,  to  the  effect  that  claims  should  be  paid  in  the  order 
of  the  applications  for  withdrawal,  as  a  reasonable  exercise  of  the 
power  of  the  association  to  enact  by-laws  which  should  affect  the 
remedy  of  the  plaintiff  as  a  shareholder  demanding  payment  of  his 
stock  at  maturity,  it  cannot  be  said  that  the  subsequent  by-laws, 
whicli  provide  that  "  only  one-half  the  receipts  of  the  association  in 
any  one  month  shall  be  applicable  to  the  payment  of  all  claims,"  or 
that  "  the  association  shall  not  be  requii*ed  to  pay  out  on  withdraw- 
ing and  matured  stock  more  than  one-half  the  anwunt  received 
from  dues  and  stock  payments  in  any  month,"  are  provisions  which 
merely  affect  the  remedy  of  the  plaintiff  in  the  exercise  of  his 
right  of  withdrawal  of  the  amount  paid  on  his  stock  at  the  end  of 
the  three  years.  It  is  the  withholding  by  the  association  of  part  of 
the  means  which  the  original  articles  and  by-laws  provided  for 
meeting  the  absolute  agreement  of  tlie  defendant  to  pay  upon  with- 
drawal, at  the  option  of  the  shareholder,  after  three  years,  and,  if 
allowed,  would  destroy  the  contract  to  that  extent. 

If  the  withholding  one-half  the  dues  and  stock  payments  has,  as 
it  appears  to  have  had,  the  effect  of  postponing  payment  beyond  the 
time  implied  by  law,  which  is,  presently,  upon  giving  the  required 
notice,  it  is  a  violation  by  the  defendant  of  its  contract.  For  aught 
that  appears,  it  has  already  had  the  effect  of  postponing  the  time  of 
payment  since  August  10, 1895,  and  will,  if  the  defendant's  contention 
is  allowed,  postpone  payment  for  a  future  indefinite  period  of  time. 

Besides  postponing  payment  for  an  indefinite  time,  there  is  also 
the  actual  pecuniary  loss  of  the  interest,  which  by  the  terms  of  the 
by-laws  ceased  after  the  application  for  withdrawal. 

The  association  has  sustained  losses  to  the  amount  of  twenty-three 
per  cent  of  its  stock,  on  account  of  which  the  defendant  seeks  to 
charge  against  tlie  plaintiff's  shares  as  of  the  11th  of  January,  1896, 
$161.50,  and  reduce  the  plaintiff's  claim  upon  his  withdrawal  by 
that  amount. 

This,  too,  would  be  a  violation  of  the  defendant's  agreement  to 
pay  to  the  plaintiff  at  his  option  after  three  years  the  amount  paid 
by  him  on  his  certificate. 
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As  to  the  provision  of  the  certificate  by  which  the  association 
agreed  to  pay  the  plaintiff  as  shareholder  the  sum  of  $1,200  at 
maturity,  he  took  his  shares  subject  to  the  rules  and  regulations 
affecting  all  members  alike  ;  his  stock  matured  when  the  net  earn- 
ings would  authorize  its  payment.  It  would  bear  its  share  of  the 
losses  and  the  time  of  payment  would  be  regulated  by  such  reasonable 
by-laws  as  the  association  might  enact,  but  as  to  the  option  of  with- 
drawal provided  by  the  agreement  the  time  of  payment  and  the 
amount  cannot  be  changed  by  any  subsequent  act  of  the  association  ; 
the  exact  amount  is  stipulated  and  the  time  of  payment  is  fixed  in 
law  by  the  terms  of  the  contract. 

The  plaintiff  did  not,  by  giving  his  notice  of  withdrawal  in  the 
form  in  which  it  appears,  upon  a  blank  provided  by  the  company, 
limit  the  time  of  payment  or  in  any  manner  affect  his  rights  under 
the  contract.  He  is  entitled  to  recover  the  amount  paid  on  his  stock 
less  the  amount  of  expenses  chargeable  to  his  shares,  conceded  to  be 
$100,  and  interest  from  the  date  of  the  certificate  to  the  time  of  fil- 
ing the  notice  of  withdrawal.  And  the  payment  having  been 
wrongfully  withheld  at  least  from  the  time  of  the  commencement 
of  the  action,  interest  should  also  be  charged  against  the  defendant 
from  the  time  the  action  was  commenced.  • 


Julia  Bishop,  Respondent,  v,  J,  Sherwood  Corning,  Appellant. 

Delivery  of  a  hank  hook  and  the  execution  of  a  paper  in  ''part  payment  of  the  loss'* 
by  a  fire  catisedhy  the  son  of  the  party  making  tJie  delivery  —  wlien  it  constitutes 
7ieither  a  voluntary  payment  on  a  compromise  nor  a  gift. 

Where  the  wife  of  a  farm  laborer,  ignorant  of  her  legal  rights,  upon  being 
requested  by  her  husband's  employer  to  make  recompense  for  the  loss  of  some 
bijiJdings  which  had  been  destroyed  by  fire,  copies  and  signs  a  paper  left  with 
her  by  the  employer,  reciting  that  her  son  having  unintentionally  set  fire  to  the 
buildings,  she,  of  her  own  free  will,  desires  to  make  '*  part  payment  of  the  loss  " 
sustained  by  such  act,  and  delivers  such  paper,  together  with  a  bank  book, 
to  the  employer,  such  transfer  of  the  bank  book  cannot  be  supported  on  the 
ground  of  a  voluntary  payment,  as  the  agreement  and  transfer  were  not  made 
in  satisfaction  of  a  claim  which  could  properly  have  been  made  the  subject  of 
a  compromise  or  which  was  of  doubtful  validity,  but  were  made  because  of 
App.  Div.— Vol.  XXXVII.        44 
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some  supposed  liability  where  none  existed,  and  where  no  claim  of  right  could 
have  been  asserted. 
Such  delivery  of  the  bank  book  cannot  be  upheld  as  a  gift,  there  being  no  evi- 
dence of  any  intention  on  the  part  of  the  owner  to  make  a  gift. 

Appeal  by  the  defendant,  J.  Sherwood  Corning,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Monroe  on  the  28th  day  of  April,  1898, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  25th  day  of 
April,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

J,  A.  Adlington^  for  the  appellant. 

Zdcliary  P,  Taylor^  for  the  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of  Nash, 
J.,  delivered  at  Trial  Term. 

All  concurred. 

The  following  is  the  opinion  of  Nash,  J.,  delivered  at  Trial 
Terra : 

Nash,  J. : 

Both  parties  having  moved  to  direct  a  verdict,  it  became  a  ques- 
tion of  law  for  the  court  to  determine  upon  all  of  the  evidence 
which  of  the  parties  was  entitled  to  recover. 

The  action  is  replevin  for  the  recovery  of  the  plaintiff's  bank  book, 
delivered  in  pursuance  of,  or  in  accordance  with,  a  writing,  executed 
and  delivered  by  the  plaintiff  to  the  defendant,  by  the  terms  of 
which  the  plaintiff  agreed  to  give  to  the  defendant  the  sum  of  $400 
and  the  interest  upon  a  deposit  of  that  sum  in  the  East  Side  Savings 
Bank  of  Kochester,  N.  Y. 

The  writing  recites  that  the  son  of  the  plaintiff  having,  while 
playing  with  matches,  unintentionally  set  lire  to  the  defendant's 
buildings,  she,  of  her  own  free  will,  desired  to  make  "  part  payment 
of  the  loss  "  sustained  by  the  act  of  the  plaintiff's  son. 

The  plaintiff's  husband  was  in  the  defendant's  employ  as  a  farm 
laborer.     He  was  without  property.     The  defendant  made  a  claim 
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upon  the  husband  for  some  compensation  for  his  loss.  The  husband 
said  he  had  no  property.  The  defendant  said  to  him  that  his  wife  had 
money  in  the  bank,  and  asked  him  to  speak  to  her  about  it,  which 
he  refused.  The  defendant  then  applied  to  the  plaintiff  and  asked 
her  if  she  could  not  make  him  some  recompense  for  the  loss.  She 
said  she  had  only  this  $400  her  mother  left  her.  That  she  thought 
it  would  be  pretty  hard  to  give  that  up,  but  that  she  would  do  it  if 
she  had  to.  The  defendant  left  with  her  a  writing  similar  to  the 
one  in  evidence,  and  requested  her  to  sign  it  or  write  out  a  paper. 
She  copied  it,  leaving  out  something  that  was  said  about  the  iire^ 
signed  and  gave  the  paper  to  the  defendant,  and  delivered  to  him 
her  bank  book. 

The  plaintiff  and  her  husband  are  simple-minded  English  people 
of  apparently  the  limited  information  in  regard  to  affairs  that  is 
ordinarily  found  in  persons  of  their  station  in  life,  and  were  without 
knowledge  as  to  their  legal  rights.  The  transfer  of  the  plaintiff's 
bank  book  to  the  defendant  was  not  in  fact  voluntary,  as  stated  in 
the  writing.  While  there  was  no  such  duress  or  restraint  as  would 
avoid  a  contract  upon  that  ground,  she  did  not  give  up  her  bank 
book  willingly.  It  was  because  she  felt  that  she  had  to  do  it  on 
account  of  some  supposed  legal  liability  to  the  defendant  for  the  act 
of  her  son.  The  transfer  of  the  bank  book  was  wholly  without  con- 
sideration, legal  or  moral,  and  ought  not  to  be  upheld  unless  some 
imperative  rule  of  law  requires  it. 

The  doctrine  of  voluntary  payment  is  invoked  to  sustain  the  valid- 
ity of  the  transfer. 

This  doctrine  proceeds  upon  the  rule  that  a  person  cannot  yield  to 
an  asserted  right  and  pay  a  sum  of  money  demanded  on  account  of 
such  right,  and  afterwards  maintain  an.  action  to  recover  it  back  on 
the  ground  that  he  was  not  legally  forced  to  do  the  thing  demanded. 
(Pierson  v.  Crooks,  115  N.  Y.  654.) 

The  authorities  cited  in  support  of  the  defendant's  contention,  that 
the  doctrine  of  voluntary  payment  is  applicable,  are  all  cases  where 
the  action  was  in  the  nature  of  an  action  for  money  had  and  received, 
voluntarily  paid  upon  the  compromise  of  a  doubtful  claim  or  pay- 
ment of  a  void  assessment  or  a  tax  paid  by  the  plaintiff  which  he 
was  under  no  obligation  to  pay,  because  the  assessment  was  void. 

In  all  such  cases  the  courts  hold  that  the  doubtful  claim  or  the 


Digitized  by 


Googk 


348  BIRDSALL  v.  GRANT. 

Fourth  Department,  February  Term,  1899.  [Vol,  37. 

illegal  assessment  or  tax  must  be  resisted ;  if  paid  voluntarily,  with 
f nil  knowledge  of  the  facts,  the  money  cannot  be  recovered  back. 

Here  the  agreement  to  pay  and  the  transfer  of  the  bank  book 
were  not  made  in  satisfaction  of  a  claim  which  could  have  been 
properly  made  the  subject  of  a  compromise,  or  which  was  of  doubt- 
ful validity.  The  promise  to  pay,  pursuant  to  which  the  bank  book 
was  delivered,  is  without  foundation  in  law.  The  plaintiff  did  not 
yield  to  an  asserted  right ;  there  was  no  right  or  pretense  of  right  of 
the  defendant  to  the  payment.  The  transfer  of  the  bank  book  was 
made  because  of  some  supposed  liability  where  there  was  none,  and 
where  no  claim  of  right  could  have  been  asserted. 

It  is  suggested  that  there  being  an  agreement  to  give  and  a  deliv- 
ery of  the  bank  book,  it  may  be  upheld  as  a  gift.  There  being  no 
intention  of  the  plaintiff  to  make  a  gift,  it  cannot  be  rergarded  as 
such. 

In  equity  and  good  conscience  the  bank  book  belongs  to  the 
plaintiff ;  and  without  an  authority  precisely  in  point  adverse  to  the 
plaintiff's  right  to  recover,  I  am  of  the  opinion  that  the  plaintiff  was 
entitled  to  the  direction  of  a  verdict  awarding  to  her  the  possession 
of  her  property. 

The  case  is  not  embarrassed  by  any  claim  made  in  behalf  of  the 
defendant  that  an  action  by  the  plaintiff  to  recover  possession  of  the 
bank  book  is  not  the  proper  remedy. 

Motion  for  a  new  trial  upon  the  minutes  denied. 


I  if    348j 

rii.  ^  Charlotte  H.  Birdsall,  as  Administratrix  with  the  Will  Annexed 
of  Thomas  T.  Birdsall,  Deceased,  Respondent,  v,  Charles  J. 
Grant,  Appellant,  Impleaded  with  M.  Frances  Grant. 

Deed  —  wliat  provision  creates  a  condition  subsequent  and  not  a  trust  —  the  grantee 
and  tlie  person  entitled  to  enforce  the  condition  may  mortgage  tlie  property. 

Where  a  deed  in  the  usual  form  by  its  terms  conveys  a  title  in  fee,  "  subject,  how- 
ever, to  the  condition  following:  The  second  party  (M.  Frances  Grant)  is  to 
devote,  pay  and  use  the  income  and  profits  of  said  premises  to  and  for  the 
benefit,  support  and  maintenance  of  her  son,  Charles  J.  Grant,  during  his  nat- 
ural life,"  such  words  do  not  create  a  trust,  but  must  be  construed  as  a  condi- 
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tion  subsequent,  the  condition  being  one  the  performance  of  which  necessarily 
takes  place  after  the  vesting  of  the  title  of  the  property  conveyed. 
Such  a  condition  may  be  waived  or  released  by  the  person  entitled  to  enforce 
it,  and  the  latter,  together  with  the  grantee,  may  effectually  mortgage  the 
property. 

Appeal  by  the  defendant,  Charles  J.  Grant,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Wayne  on  the  10th  day  of  May,  1898^ 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Wayne 
Special  Term. 

The  actioYi  was  brought  to  foreclose  a  mortgage  executed  by 
Charles  J.  Grant  and  M.  Frances  Grant  to  the  plaintiff  upon  prem- 
ises described  in  a  deed  from  Lucy  C.  Grant  to  M.  Frances  Grant. 

I^.  E,  Converse^  for  the  appellant. 

S.  N.  Sawyer^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  memorandum  of  Dunwell^ 
J.,  delivered  at  Special  Term. 

All  concurred. 

The  following  is  the  memorandum  of  Dunwell,  J.,  delivered  at 
Special  Term : 

Dunwell,  J. : 

The  clause  in  the  deed  from  Lucy  C.  Grant  to  M.  Frances  Grant 
which  qualifies  the  fee  is  the  subject  of  the  controversy  in  this 
action. 

The  deed,  which  is  in  the  usual  form,  by  its  terms  conveys  a  title  in 
fee,  "  subject,  however,  to  the  condition  following :  The  second  party  " 
(M.  Frances  Grant)  "  is  to  devote,  pay  and  use  the  income  and  profits 
of  said  pi^emises  to  and  for  the  benefit,  support  and  maintenance  of 
her  son,  Charles  J.  Grant,  during  his  natural  life." 

Plaintiff  asserts  the  words  in  question  to  be  a  condition  subsequent, 
while  defendants  insist  that  they  create  a  trust. 

The  intention  of  the  grantor  seems  to  have  been  to  convey  the  fee 
to  her  son's  wife,  requiring  her,  however,  to  apply  the  income  to  the 
son's  support  during  his  life. 
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She  might  accomplish  the  object  of  her  son's  support  either  by  a 
trust  or  a  condition. 

She  could  confer  upon  M.  Frances  Grant  a  title  to  the  real  prop- 
erty, as  trustee,  or  convey  to  her  the  fee  upon  condition. 

By  the  deed  which  she  gave  she  used  words  presently  vesting  the 
title  in  fee.  She  did  not  employ  any  of  the  conventional  words 
usually  selected  to  convey  a  title  in  trust.  The  language  used 
created  a  title  in  fee. 

Immediately  following  the  conveyance  of  the  fee  she  imposes 
upon  it  the  burden  of  her  son's  support.  She,  herself,  calls  it  a 
^*  condition,"  for  she  uses  this  language,  "  subject,  however,  to  the 
condition  following,"  etc. 

It  is  not  to  be  supposed  that  because  support  and  maintenance 
are  permitted  by  the  statute  as  one  of  the  objects  of  a  trust,  all 
methods  employed  for  the  same  purpose  must  necessarily  be  con- 
sidered trusts. 

Here  is  a  plain  conveyance  of  a  fee  and  attached  thereto  a  con- 
dition that  the  income  and  profits  are  to  be  devoted  to  the  support 
of  another  for  life.  The  condition  being  such  that  its  performance 
necessarily  takes  place  after  the  vesting  of  title,  it  falls  within  all 
the  definitions  of  a  condition  subsequent.  (  UnderhiU  v.  Saratoga 
<&  Washington  R.  R.  Co.^  20  Barb.  459,  460 ;  Livingston  v.  Gor- 
don, 84  N.  Y.  142,  143 ;  Hogehoom  v.  SaU,  24  Wend.  146.)  Such 
a  condition  may  be  waived  or  released  by  the  person  entitled  to 
enforce  it.  (  Wheeler  v.  Dunning,  33  Hun,  205 ;  Gerard  Titles  to 
Real  Est.  116.) 

It  follows  that  defendants  could  effectually  mortgage  the  prop- 
erty, and  having  done  so,  plaintiff  is  entitled  to  the  usual  judgment 
of  foreclosure  and  sale. 

Findings  and  judgment  are  directed  accordingly. 
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Hkn»y  Dreyfus  &  Company  and  Justin  Weetheimbeb,  Respond- 
ents, V.  Charles  Sbale  &  Company,  Appellant. 

Seguettration  of  the  property  of  a  foreign  corporation — not  authorized  by  Code  of 
Civil  Procedure,  %  1784  —  what  proof  is  requisite  to  autliorize  the  appointment  of  a 
pevTnanefit  receiver. 

Section  1784  of  the  Code  of  Civil  Procedure,  authorizing  the  maintenance,  by  a 
judgment  creditor  of  a  corporation,  of  an  action  for  the  sequestration  and  dis- 
tribution of  the  corporate  property,  does  not  apply  to  a  foreign  corporation 
doing  business  in  the  State  of  New  York. 

The  Supreme  Court  of  the  State  of  New  York  will  not  interfere  with  the  prop- 
erty of  such  a  corporation  at  the  instance  of  a  judgment  creditor  thereof  by 
the  appointment  of  a  permanent  receiver  of  the  property  and  effects  of  the 
corporation,  in  the  absence  of  proof  that  the  corporation  has  fraudulently  dis- 
posed of  its  property  in  the  State  of  New  York  (in  which  case  it  would  seem 
that  the  fraudulent  transferees  would  be  necessary  parties)  or  that  the  corpora- 
tion has  property  within  this  State  to  which  the  receivership  might  attach, 
and  that  equitable  intervention  is  necessary. 

Appeal  by  the  defendant,  Charles  Seale  &  Company,  from  a 
judgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiffs,  entered 
in  the  oflSee  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  June,  1897,  upon  the  decision  of  the  court  rendered  after 
Sk  trial  at  the  New  York  Special  Terra. 

fi'^a^wg'^  TT.  G^ZaisJ^,  for  the  appellant. 

FrcmJdin  Bien,  for  the  respondents. 
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Van  Brdnt,  P.  J. : 

The  complaint  in  this  action  alleges  the  recovery  of  judgments 
against  the  sole  defendant,  a  foreign  corporation  ;  the  issuance  of 
executions  upon  such  judgments  and  their  return  unsatisfied ;  the 
insolvency  of  the  defendant,  and  that  its  property  and  assets  in  this 
State  consisted  largely  of  diamonds  and  other  merchandise,  which 
property  passed  into  the  control  of  the  president  of  the  defendant 
corporation,  who  was  a  resident  of  tlie  city  and  county  of  New 
York,  and  that  said  defendant  corporation,  through  its  said  president,, 
had  frauduently  disposed  of  the  property  of  such  corporation.  The 
complaint  contains  the  further  allegation  that,  in  order  to  protect  the 
rights  of  the  plaintiffs,  it  was  absolutely  necessary  that  a  receiver  of 
the  property  of  the  defendant  corporation  should  be  appointed,  in 
order  to  enable  him  forthwith  to  institute  the  necessary  proceedings 
for  the  recovery  of  the  property  so  fraudulently  taken  by  the  presi- 
dent of  the  defendant  corporation  as  aforesaid,  and  judgment  is 
prayed  for  the  sequestration  of  the  property  of  the  defendant  cor- 
poration, and  that  the  proceeds  be  justly  and  fairly  distributed 
amongst  the  creditors,  and  that  a  receiver  be  appointed. 

The  answer  of  the  defendant  denies  all  the  allegations  of  the 
complaint,  except  that  it  is  a  foreign  corporation,  duly  organized  and 
existing  under  the  laws  of  the  State  of  New  Jersey. 

Upon  the  case  coming  on  for  trial,  before  the  taking  of  any  evi- 
dence, the  counsel  for  the  defendant  moved  to  dismiss  the  complaint, 
upon  the  ground  that  it  was  an  action  for  the  sequestration  of  the 
property  of  a  foreign  corporation  alleged  to  be  doing  business  in 
this  State,  and  that  the  action  could  not  be  maintained.  The  court 
denied  the  motion.  The  plaintiffs'  counsel  then  proved  the  incor- 
poration of  the  defendant,  the  entry  of  the  judgments  referred  to 
in  the  complaint,  the  issuance  of  executions  thereon  and  their  return. 
He  produced  evidence  tending  to  show  that  the  defendant  had  a  place 
of  business  in  the  city  of  New  York,  and,  upon  cross-examination, 
some  evidence  was  elicited  in  reference  to  the  judgment,  which  it  is 
entirely  immaterial  to  refer  to  in  this  opinion.  The  plaintiffs  there- 
upon rested.  The  defendant  then  renewed  his  motion  on  the  ground 
that  neither  in  the  complaint  nor  in  the  evidence  had  the  plaintiffs 
set  forth  facts  sufficient  to  constitute  a  cause  of  action,  and  then 
stated  his  point  to  be  that  the  corporation  was  a  foreign  one  and  that 
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section  1784  of  the  Code,  relating  to  sequestration  proceedings,  only 
applied  to  domestic  corporations.  The  court  ruled  that  it  would 
consider  and  determine  this  question  when  the  case  was  finally  sub- 
mitted for  decision.  The  defendant  then  offered  further  evidence 
in  regard  to  the  judgments  and  rested,  and  the  case  was  submitted 
to  the  court  for  decision.  The  court  held  that  it  hadno  jurisdiction 
to  entertain  an  action  for  the  appointment  of  a  receiver  of  the 
property  and  effects  of  a  foreign  corporation  for  the  purpose  of 
winding  up  its  affairs,  nor  did  it  have  jurisdiction  to  sequestrate 
property  of  a  foreign  corporation  with  a  view  to  a  distribution  pur- 
suant to  section  1784  of  the  Code,  and  that  although  the  prayer  for 
judgment  indicated  that  the  object  of  the  action  was  for  such  seques- 
tration and  distribution,  an  answer  having  been  interposed  the  court 
would  permit  the  plaintiff  to  take  any  judgment  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue,  and  there- 
upon appointed  a  permanent  receiver  of  the  property  and  effects  of  the 
defendant  corporation  and  a  referee  to  take  an  account  as  to  such 
property.     It  is  from  this  judgment  that  the  present  appeal  is  taken. 

It  is  urged  that  there  was  no  ground  either  as  stated  in  the  com- 
plaint or  as  shown  in  the  proofs  which  justified  the  interposition  of 
the  court  by  the  appointment  of  a  receiver ;  that  there  was  no  alle- 
gation or  proof  of  property  of  the  corporation  within  this  State,  and 
that  there  was  no  proof  of  any  fraudulent  disposition  of  property  of 
the  defendant  within  this  Stat^ ;  that  all  that  was  proven  was  that 
it  was  a  foreign  corporation,  that  judgments  had  been  obtained 
against  it,  and  that  it  had  a  place  of  business  within  this  State. 

Our  attention  has  been  called  to  no  principle  of  law  which  justi- 
fies the  interposition  of  the  court  upon  such  a  case  as  this  against  a 
foreign  corporation.  While  it  is  undoubtedly  true  that  the  court 
may  entertain  a  creditor's  bill  to  recover  property  which  has  been 
fraudulently  disposed  of  by  a  foreign  corporation  in  this  State,  it  is 
necessary  in  order  that  jurisdiction  should  attach  that  the  fraudulent 
disposition  of  the  property  should  be  proven.  In  such  a  case  it 
would  seem  that  the  persons  to  whom  the  property  has  been  fraudu- 
lently disposed  of  would  be  necessary  parties  before  any  effective 
judgment  could  be  entered.  While  the  court  may  interfere  for  the 
purpose  of  protecting  the  property  of  the  corporation  situated  within 
App.  Div.— Vol.  XXXVII.        45 


Digitized  by 


Googk 


:354  DREYFUS  &  CO.  v.  SEALE  &  CO. 

First  Dbpabtment,  February  Term,  1809.  [Vol.  37. 

this  State,  and  its  equitable  distribution  amongst  its  creditors,  yet  in 
the  absence  of  proof  of  the  existence  of  such  property  and  of  the 
necessity  for  equitable  intervention,  we  do  not  see  where  the  court 
obtains  jurisdiction  to  act.  The  action  seems  to  have  been  brought 
upon  the  theory  that  section  1784  of  the  Code  applied  to  a  foreign 
•corporation.     As  we  have  already  seen,  it  is  manifest  that  it  does  not. 

But  it  may  be  urged  that  it  does  not  appear  upon  the  recoi*d  that 
the  objection  to  absence  of  proof  of  property  within  this  State  was 
taken  in  the  court  below.  The  case  was  tried  and  finally  submitted 
to  the  court,  and  to  the  decision  of  the  court  an  exception  has  been 
duly  filed.  This  brings  up  for  review  all  the  infirmities  of  the 
record  as  it  was  submitted  to  the  court  below.  It  is  true  that  the 
learned  court  in  its  opinion  states  that  upon  the  close  of  the  plain- 
tiffs' case  there  was  no  proof  that  the  defendant  had  any  property 
in  this  State,  or  that  it  had  made  any  transfer  in  fraud  of  creditoi-s, 
or  that  there  was  anything  to  sequestrate,  or  any  debt  for  a  receiver 
to  collect,  or  any  asset  of  defendant's  accessible  by  creditor's  suit ; 
and  then  states  that  for  this  defect,  if  properly  pointed  out,  the  com- 
plaint might  possibly  be  dismissed,  and  then  proceeds :  "  But  the 
defendant  stands  expressly  and  exclusively  upon  another  ground, 
saying :  '  The  point  is  the  corporation  is  a  foreign  one ;  that  the  only 
authority  for  an  action  of  this  kind  is  under  section  1784  of  the 
Code,  which  applies  to  corporations  organized  and  existing  under 
the  laws  of  this  State.  *  *  *  I  move  to  dismiss  upon  that 
ground.' "  And,  further :  "  Had  the  defect  of  proof  in  question 
been  called  to  the  plaintiffs'  attention  it  might  have  been  supplied. 
*  *  *  The  ground  assumed  being  untenable,  and  no  other  irre- 
parable insuflSciency  of  evidence  apparent,  the  motion  to  dismiss 
should  be  denied." 

The  difficulty  with  the  position  of  the  learned  court  below  is  that 
the  case  was  finally  submitted  upon  all  the  points  which  were 
embraced  in  the  record ;  and  it  does  not  appear  that  upon  such  final 
submission  the  appellant  limited  himself  as  he  had  done  in  his 
motion  to  dismiss.  We  are  bound,  therefore,  to  consider  every 
question  which  is  raised  by  his  exception  to  the  decision. 

Under  these  circumstances,  the  want  of  proof  in  regard  to  tlie 
fraud  alleged  in  the  complaint,  or  the  existence  of  property  not 
alleged  in  the  complaint,  seem  to  be  available  to  the  appellant 
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We  think  the  judgment  was  erroneous  and  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Caroline  C.  Chapman,  Eespondent,  v.  Josephine  E.  Ogden 
and  Charlotte  S.  Ogden  (now  Charlotte  S.  Dickerson), 
Appellants. 

Caroline  C.  Chapman,  Respondent,  v,  John  R.  Ogden,  Jr., 
Appellant,  Impleaded  with  John  R.  Ogden. 

Aecommodation  indorsei^i  —  when  they  cannot  plead  a  want  of  connderation  — 
admimon  of  protest  and  notice  thereof 

A  person  who  accepts,  in  full  payment  of  an  indebtedness,  part  of  which  arose 
upon  contract  and  part  of  which  arose  in  tort,  notes  made  by  one  of  the  debtors 
and  indorsed  by  three  other  parties,  and  thereby  relinquishes  valuable  reme- 
dies against  the  original  debtors,  is  a  bona  fide  holder  for  value  against  whom 
the  defense  that  the  indorsers  received  no  consideration  for  their  indorsement 
is  not  available. 

Where,  upon  the  trial  of  an  action  brought  to  recover  upon  the  notes,  an  instru- 
ment is  offered  in  evidence  reciting  that  the  indorsers,  for  a  valuable  considera- 
tion, admit  the  presentation  of  the  notes  for  payment  and  their  non-payment,  and 
that  they  have  received  due  and  timely  notice  of  protest  thereof,  the  court  is 
justified  in  determining  as  matter  of  law  that  notice  of  protest  had  been  mailed 
to  the  indorsers,  although  it  appeared  upon  the  cross-examination  of  the  notary 
who  swore  to  such  mailing,  that  he  had  no  present  recollection  as  to  whether 
he  had  done  so  or  not. 

Appeal  by  the  defendants,  Josephine  E.  Ogden  and  another,  in 
the  first  above-entitled  action,  and  by  the  defendant  John  R.  Ogden, 
Jr.,  in  the  second  above-entitled  action,  from  judgments  of  the 
Supreme  Court  in  favor  of  the  plaintiflE  in  each  of  such  actions, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
16th  day  of  March,  1898,  upon  verdicts  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  orders  entered  in  said  clerk's 
office  on  the  14th  day  of  March,  1898,  denying  the  said  defend- 
ants' motion  for  a  new  trial  made  upon  the  minutes. 
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WiUiam  L.  Snyder^  for  the  appellants. 
.  George  M.  Bayne^  for  the  respondent. 

Van  Brunt,  P.  J.: 

These  actions  were  origuially  brought  as  one  action  npon  two 
promissory  notes  made  by  John  R.  Ogden  and.  indorsed  by  the 
other  defendants.  John  E.  Ogden  answered  separately  and  John 
R.  Ogden,  Jr.,  answered  on  behalf  of  the  other  defendants  Ogden. 
The  plaintiiFs  counsel  having  contended  that  each  defendant  should 
have  verified  the  answer,  the  action  was  severed  as  to  the  defend- 
ants Josephine  E.  Ogden  and  Charlotte  S.  Ogden,  and  they  were 
declared  to  be  in  default.  This  default  was  opened  and  they  were 
subsequently  allowed  to  answer ;  whereupon  each  defendant  filed  a 
separate  answer,  and  all  the  appellants  filed  affidavits  denying  the 
receipt  of  notice  of  protest.  The  issues  in  both  actions  presenting 
precisely  the  same  question,  the  cases  were  tried  together  and  the 
same  testimony  and  proceedings  were  made  applicable  to  each  by 
stipulation. 

The  evidence  showed  that  in  1890  and  1891  the  firm  of  Morehead 
&  Ogden  was  engaged  in  the  brokerage  business  in  the  city  of  New 
York,  and  was  composed  of  Franklin  C.  Morehead  and  John  K. 
Ogden.  The  firm  was  indebted  to  the  plaintiff  for  moneys  deposited 
by  her  with  the  firm  in  the  sum  of  $2,271.20 ;  and  in  addition  she 
had  a  claim  against  them  for  $2,358.35  for  the  conversion  of  two 
bonds  belonging  to  her  which  she  had  left  with  them.  Demand 
being  made  upon  said  firm  for  a  return  of  the  bonds  and  for  pay- 
ment of  the  open  account,  it  was  finally  arranged  that  the  plaintiff 
should  accept  in  full  settlement  of  her  claim  against  Morehead  & 
Ogden  the  two  notes  mentioned  in  the  complaint ;  one  for  $2,271.20, 
the  amount  of  the  open  account,  and  the  other  for  $2,358.35,  the 
value  of  the  bonds ;  said  notes  to  be  payable  on  demand,  to  draw 
interest  from  date,  and  to  be  indorsed  by  Josephine  E.  Ogden,  John 
R.  Ogden,  Jr.,  and  Charlotte  S.  Ogden.  The  said  notes  were 
delivered  and  accepted  in  full  settlement  of  the  claims  of  the  plain- 
tiff against  Morehead  &  Ogden.  Accompanying  the  notes  was  an 
agreement  under  seal  of  Josephine  E.  Ogden,  by  which  she  admit- 
ted having  indorsed  the  notes  freely  and  voluntarily  and  for  a  valu- 
able consideration ;  and  by  which  she  undertook  and  agreed  to  pay 
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the  note,  waiving  any  defenses,  legal  or  equitable,  for  any  cause  that 
fihe  might  have  to  any  action  against  her  for  the  recovery  of  both  or 
either  of  said  notes  or  any  amount  unpaid  thereof.  The  notes  and 
agreement  were  dated  August  28,  1891.  Subsequently  the  defend- 
ants Josephine  E.  Ogden,  John  R.  Ogden,  Jr.,  and  Charlotte  S. 
Ogden  executed  an  instrument  bearing  date  the  30th  of  October, 
1891,  whereby,  among  other  things,  in  consideration  of  the  plaintiff 
not  bringing  suit  before  the  1st  of  November,  1891,  and  for  other 
valuable  considerations,  they  admitted  that  said  notes  were  duly  and 
in  due  time  presented  for  payment  but  were  not  paid,  and  that  said 
notes  were  in  due  time  protested,  and  each  of  them  admitted  the 
receipt  of  due  and  timely  notice  of  non-payment  of  said  notes  and 
of  the  protest  of  said  notes  for  non-payment.  Then  followed  a  reiter- 
ation of  the  statement  as  to  indorsement  for  value  and  the  waiver  of 
aU  defenses,  legal  or  equitable.  This  paper,  however,  was  not 
delivered  until  the  4:th  of  November,  1891.  The  plaintiff  also 
offered  evidence  of  protest  by  the  notary,  who  swore  to  the  mailing 
■of  the  notice  of  protest,  but  upon  cross-examination  it  would  appear 
that  he  knew  nothing  about  it  and  had  no  present  recollection  as  to 
whether  he  mailed  the  notices  or  not. 

Upon  this  state  of  facts  the  defendants'  counsel  asked  to  go  to  the 
jury  upon  all  the  issues,  but  a  verdict  was  directed  in  favor  of  the 
plaintiff,  and  from  the  judgment  thereupon  entered  this  appeal  is 
taken. 

It  is  undoubtedly  true,  as  claimed  by  the  counsel  for  the  appellants, 
that  this  controversy  being  between  the  original  parties  to  the  instru- 
ments, any  defenses  which  the  indorsers  might  have  to  the  notes 
would  be  available,  and  it  seems  to  be  claimed  upon  the  part  of  the 
appellants  that,  because  the  indorsers  received  no  consideration, 
therefore,  no  liability  exists  upon  the  contract  of  indorsement,  not- 
withstanding that  the  notes  may  have  been  indorsed  for  the  accom- 
modation of  the  maker  and  appropriated  by  the  maker  to  the  very 
purpose  for  which  they  were  intended,  namely,  the  payment  of  his 
indebtedness.  In  this  we  think  the  learned  counsel  is  in  error.  It 
is  difficult  to  see  what  accommodation  there  would  be  in  an  instru- 
ment unless  it  could  be  used  by  the  person  for  whom  the  same  was 
made.  In  the  case  at  bar  the  firm  of  Morehead  &  Ogden  were 
indebted  to  the  plaintiff  upon  a  contractual  indebtedness  and  also 
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upon  an  indebtedness  arising  in  tort.  The  plaintiff  agreed  to  accept 
these  indoreed  notes  in  payment  of  both  of  these  claims,  and  at  the 
request  of  the  maker  of  the  notes  the  indorsements  were  made,  the 
notes  delivered  and  the  indebtedness  canceled. 

It  is  undoubtedly  true  that  tliere  is  no  evidence  in  the  case  that 
the  payee  of  the  note  agreed  to  forbear  for  any  length  of  time  the 
collection  of  her  debt  from  the  firm  of  Morehead  &  Ogden.  But 
the  evidence  is  beyond  dispute  that  by  taking  these  notes  she  released 
the  firm  from  remedies  which  she  had  against  them  for  the  collection 
of  her  claim,  and  the  indebtedness  of  Morehead  &  Ogden  became 
merely  that  of  surety,  where  they  had  been  principals,  and  was 
simply  of  a  contractual  nature,  whereas  a  portion  of  it  had  before 
been  of  a  different  character,  for  the  enforcement  of  which  she  had 
remedies  which,  by  the  acceptance  of  the  notes,  she  relinquished. 
It  is  true,  as  claimed  by  the  counsel  for  the  appellants,  that,  until  notes 
come  into  the  liands  of  a  bona  fide  holder  for  value,  the  defense  of 
want  of  consideration  is  a  good  defense  and  available  to  the  indorser 
against  the  plaintiff  who  parted  with  notliing  on  the  strength  of  the 
indorsement.  But  it  seems  to  us  that  the  facts  above  stated  are  lost 
sight  of  —  namely,  that  the  plaintiff  upon  the  receipt  of  these  notes 
did  give  up  rights  and  was  a  holder  for  a  valuable  consideration. 
{Phoenix  Insurance  Co,  v.  Churchy  81  N.  Y.  218;  Fleischmann 
V.  Stern^  90  id.  115 ;  Mayer  v.  Heidelhach^  123  id.  332,  and  MaUer 
of  Utica  Nat,  Brewing  Co,^  154  id.  272.)  Upon  this  branch  of  the 
case  we  do  not  think  that  the  instrument  of  October  thirtieth  had 
any  probative  force.  It  was  not  delivered  until  after  the  time  of 
forbearance  mentioned  therein  had  elapsed,  and,  consequently,  there 
could  have  been  no  forbearance  resulting  from  the  execution  of  that 
paper. 

It  is  urged  that  in  any  event  the  defendants  were  entitled  to  go  to 
the  jury  upon  the  question  whether  the  notices  of  protest  had  been 
mailed.  This  would  have  been  so  had  the  plaintiff's  case  depended 
upon  the  testimony  of  the  notary.  But  an  unqualified  and  uncon- 
tradicted admission  of  all  the  defendants  that  they  received  notice 
of  protest  was  contained  in  the  instrument  of  October  thirtieth,  and 
although  that  paper  may  have  no  value  as  an  agreement,  the  admis- 
sions contained  therein,  wliicli  have  not  been  qualified  or  contra- 
dicted by  any  evidence,  must  be  taken  into  consideration  in  deter- 
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mining  the  issue  to  which  they  relate.  In  this  paper  the  defendant 
indorsers  admit  the  receipt  of  notice  of  protest.  They  have  nowhere 
denied  this  fact  upon  the  trial ;  consequently,  the  proper  mailing  of 
the  notice  of  protest  was  proved  independent  of  the  testimony  of 
the  notary. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgments  should 
be  affirmed,  with  costs. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Joseph  T.  Hull  and  Others,  Composing  the  Firm  of  Rafferty  &  ^JJ  ^]\ 
Co.,  Appellants,  v.  John  C.  Earth,  Respondent,  Impleaded  with  J?  359 
John  Spitler.  ^  l!^U?? 

Partnership — w?ien  a  person  contributing  capital  and  entitled  to  a  tJiare  of  the  net 
profits,  although  not  liaMe  for  losses,  is  a  partner. 

After  the  execution  of  a  lease  of  a  summer  hotel,  which  provided  that  the  tenant 
should  pay  as  rental  fifteen  per  cent  of  the  gross  receipts  of  the  business,  and 
expressly  stipulated  that  the  tenant  should  not  contract  any  indebtedness  for 
which  the  landlord  should  be  responsible,  and  that  he  should  not  use  the  name 
of  the  landlord  in  said  business  without  the  latter's  written  authority,  the 
parties  entered  into  a  further  agreement  by  which  the  landlord  agreed  to 
supply  all  the  capital  required  to  maintain  the  hotel  during  the  term,  in  con- 
sideration of  which  he  was  to  receive  one- fourth  of  the  net  profits  arising  from 
said  business  after  the  terms  of  the  lease  should  have  been  complied  with;  that 
the  landlord  should  have  the  custody  of  all  the  receipts  of  the  business,  and 
that  the  tenant  was  to  devote  his  entire  time  to  the  management  of  the  hotel 
business,  and  was  entitled  to  draw  moneys  not  exceeding  a  specified  sum  per 
week  to  meet  his  necessary  expenses,  all  amounts  so  drawn  to  be  deducted 
from  the  three-fourths  of  the  net  profits  to  which,  on  the  division  thereof,  he 
was  to  be  entitled. 

Held,  that  the  agreement  constituted  the  landlord  and  the  tenant  partners  in  the 
management  of  the  business,  although  there  was  no  provision  therein  that  the 
landlord  should  contribute  to  tjie  losses  incurred ; 

That  the  landlord  was  liable  for  the  value  of  goods  furnished  for  use  in  the  hotel 
during  the  term  of  the  lease*. 

Appeal  by  the  plaintiffs,  Joseph  T.  Hull  and  others,  composing 
the  firm  of  Rafferty  &  Co.,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant  John  C.  Barth,  entered  in  the  olfice  of 
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tlie  clerk  of  the  county  of  New  York  on  the  15th  day  of  Jnne, 
1898,  upon  tlie  dismissal  of  the  complaint  at  the  close  of  the  plain- 
tiffs' case  by  direction  of  the  court  after  a  trial  at  the  New  York 
Trial  Term. 

Alfred  B.  Cruikshank^  for  the  appellants. 
Williafn  J.  Lipprricm^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  against  the  defendants  as 
copartners  for  goods  furnished  for  use  at  the  Ocean  Hotel  at  Long 
Branch,  N.  J.  On  the  24th  of  February,  1897,  the  defendant 
Barth  leased  to  his  co-defendant,  John  Spitler,  certain  premises  at 
Long  Branch,  in  the  State  of  New  Jersey,  known  as  the  Ocean 
Hotel  property,  for  the  summer  season  of  1897.  By  said  lease, 
Spitler  agreed  to  open  the  hotel  for  business  not  later  than  the  27th  of 
June,  1897,  and  to  keep  the  same  open  at  least  until  the  1st  of  Sep- 
tember, 1897,  and  not  later  than  the  15th  of  October,  1897.  Said  lease 
also  provided  that  as  rental  for  said  property  said  Spitler  would  pay 
fifteen  per  cent  of  the  gross  receipts  of  the  business,  and  covenanted 
that  during  the  months  of  July  and  August  such  gross  receipts 
should  be  a  certain  sum.  It  was  further  provided  that  Spitler 
should  carry  on  said  hotel  business  in  his  own  name  and  pay  all 
expenses  thereof,  and  should  not  contract  any  indebtedness  or 
liability  of  any  kind  whatsoever  for  which  the  defendant  Barth 
might  in  any  way  be  held  liable  or  responsible,  and  that  he  should 
not  use  the  name  of  said  Barth  in  any  manner  whatever  in  said 
business  without  the  written  authority  of  said  Barth. 

On  the  2d  of  March,  1897,  the  parties  entered  into  a  further 
agreement  by  wliicii  Barth  agreed  to  supply  all  the  capital  required 
to  open  and  maintain  the  Ocean  Hotel  at  Long  Branch  during  tiie 
summer  season  of  1897,  in  consideration  of  which  he  was  to  receive 
one-fourth  of  the  net  profits  arising  from  said  business  after  the 
terms  of  tlie  lease  above  mentioned  should  have  been  complied 
with.  The  agreement  further  provided  that  all  moneys  and  receipts 
should  be  in  the  custody  of  Barth,  who  should  keep  proper  and 
true  account  of  same  and  sign  all  checks.  No  division  of  profits 
was  to  be  made  until  it  was  shown  by  the  books  that  a  profit  had 
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been  earned,  and  Spitler  was  to  give  his  entire  time  to  the  manage- 
ment of  said  hotel  business  from  the  1st  of  April,  1897,  till  Sep- 
tember 1,  1897,  and  in  the  division  of  profits  was  to  receive  three- 
fourths  of  the  net  profits  after  the  terms  of  the  lease  should  have 
been  complied  with.  Spitler  was  to  be  entitled  to  draw  money 
from  time  to  time  to  meet  his  necessary  expenses,  not  to  exceed 
twenty-five  dollars  a  week,  and  all  amounts  so  drawn  to  be  charged 
to  his  acconnt  and  deducted  from  the  amount  due  him  at  final 
settlement. 

The  hotel  was  opened  under  the  agreement  above  mentioned, 
and  the  plaintiff  delivered  groceries  for  the  said  business,  and  this 
action  was  brought  to  recover  the  balance  unpaid. 

Upon  the  trial  of  the  action  the  complaint  was  dismissed,  appar- 
ently upon  the  ground  that  there  was  no  agreement  upon  the  part 
of  Barth  to  contribute  to  the  losses  of  the  business.  It  seems  to 
have  been  settled  as  the  law  of  this  State  since  the  decision  of  Man- 
hattan  Brans  &  Mfg,  Co,  v.  Sears  (45  N.  Y.  797),  that  such  a  pro- 
vision in  an  agreement  is  not  necessary  to  constitute  a  partnership ; 
that  participation  in  the  protit>3  as  such  is  suflicient  to  make  a  party 
liable  as  a  copartner.  It  is  true  that  where  a  party  is  only  inter- 
ested in  the  profits  of  a  business  as  a  means  of  compensation  for 
services  rendered  or  for  money  advanced,  he  is  not  a  partner.  [Cas- 
sidy  V.  Hall^  97  N.  Y.  159,  and  Richardson  v.  HughiUy  76  id. 
55,  and  other  cases  which  might  be  cited.)  The  principle  established 
by  those  cases  is  that  a  loan  may  be  made  to  a  partnership  firm  on 
conditions  by  which  the  lender  may  secure  a  limited  or  qualified 
interest  in  certain  profits  of  the  firm  without  making  him  a  partner 
in  its  general  business.  But  that  is  not  the  case  at  bar.  The  defend- 
ant Barth  was  to  furnish  the  capital  of  the  business  as  such  ;  he  was 
to  receive  an  interest  in  the  profits  as  such  ;  he  was  to  have  a  certain 
control  and  management  of  the  business,  being  entitled  to  receive 
all  the  moneys  of  the  business,  and  he  was  to  sign  all  check?.  These 
features  bring  the  case  clearly  within  the  principle  laid  down  in 
HacJcett  v.  Stanley  (115  N.  Y.  625).  It  is  diflicult  to  see  what  the 
defendant  could  do  in  addition  to  the  things  above  mentioned  to 
constitute  himself  a  copartner,  unless  it  was  to  enter  into  an  agree- 
ment to  share  in  the  losses ;  and  that  has  long  been  decided  not  to 
App.  Div.— Vol.  XXXVII         46 
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be  a  necessary  element  in  an  arrangement  which  makes  parties 
copartners. 

It  is  urged  that,  under  the  lease,  there  being  express  stipulations 
against  the  defendant  Earth  being  considered  as  a  copartner,  he 
could  not  be  held  as  such  by  anything  therein  contained.  This  raay 
be  true.  But  the  agreement  by  which  Barth  was  to  furnish  the 
capital  of  the  business  was  entered  into  after  the  lease,  and  none 
of  the  restrictions  of  the  lease  were  imported  into  it.  It  may  well 
be  doubted  whether  parties  can  enter  into  any  agreement  by  which 
they  are  to  conduct  a  business  for  their  mutual  advantage,  and 
merely  because  as  between  themselves  they  agreed  not  to  be  part- 
ners, they  can  restrict  their  liability  in  respect  to  such  business  as 
to  third  persons. 

We  think  that  the  court  erred  in  dismissing  the  complaint,  and 
that  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York  ex  rel.  Mary  A.  Fnz 
Gerald,  Respondent,  v.  Thomas  L.  Feitner  and  Others,  Com- 
missionei's  of  Taxes  and  Assessments  of  the  City  of  New  iTork, 
Appellants. 

Certiorari  —  remedy  of  the  party  to  whom  it  is  addressed  when  its  requirements  are 

too  broad. 

An  officer  to  whom  a  writ  of  certiorari  has  been  directed,  is  not  justified  in  refus- 
ing to  make  a  return  according  to  its  explicit  t^rms  because  the  requirements 
thereof,  by  caUing  for  a  return  as  to  matters  not  pertinent  to  the  grievance 
complained  of,  are  broader  than  they  should  be;  his  remedy  is  by  a  motion  for 
a  modification  of  the  writ. 

Appeal  by  the  defendants,  Thomas  L.  Feitner  and  others,  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  December,  1898,  requiring  them  to  file  a  further 
return  to  the  writ  of  certiorari  issued  in  this  proceeding. 

Theodore  Connoly^  for  the  appellants. 
WooUey  Camialt^  fos  the  respondent. 

Van  Brunt,  P.  J. : 

It  is  conceded  upon  the  part  of  the  appellants  that  a  return  has 
not  been  made  according  to  the  directions  of  the  writ  of  certiorari ; 
but  it  is  claimed  that  certain  of  the  directions  contained  in  said  writ 
were  not  pertinent  to  the  grievances  alleged  therein  and  that,  there- 
fore, a  return  should  not  be  compelled  in  respect  thereto.  We  think 
that  the  appellants  have  mistaken  their  remedy.  If  the  require- 
ments of  the  writ  were  broader  than  they  should  have  been,  the 
appellants  should  have  moved  for  a  modification  of  the  writ  so  that 
they  might  be  excused  from  making  return  as  to  unnecessary  and 
improper  matters.  Where  a  writ  is  explicit  in  regard  to  what  shall 
be  returned,  it  is  not  for  the  officer  to  determine  whether  it  shall  be 
obeyed,  or  whether  he  may  refuse  to  comply  with  its  directions. 
The  court  having  ordered  a  particular  return,  such  return  must  be 
made  in  order  to  comply  with  the  writ,  unless  upon  a  proper  applica- 
tion the  writ  is  modified  so  as  to  excuse  such  a  return. 

We  think,  therefore,  th§it  the  order  .appealed  from  should  be 
affirmed,  with  costs,  but  with  leave  to  the  appellants,  upon  payment 
of  the  costs  of  the  appeal  and  of  the  motion  in  the  court  below,  to 
apply  for  a  modification  of  the  writ. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  J  J.,  concurred. 

Order  affirmed,  with  costs,  with  leave  to  appellants,  upon  payment 
of  costs  of  appeal  and  of  tlie  motion  in  the  court  below,  to  apply  for 
modification  of  the  writ. 
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James  Peyor,  Respondent,  -w.  Henry  L.  Stoeke,  Appellant. 

PUading — adinisnons  cls  to  the  plaintiff '9  ponemon,  hrfore  maturity ^  of  an  aeeom- 

modation  note. 

Where  an  allegation  contained  in  the  complaint  in  an  action  against  the  maker  of 
a  promissory  note,  to  the  effect  that  the  note  indorsed  by  the  payee  "  came  for 
Talue  before  maturity  lawfully  into  the  possession  of  the  plaintiff/'  is  admit- 
ted by  a  failure  to  deny  it  in  the  answer,  an  allegation  contained  in  the  answer 
that  the  note  was  made  by  the  defendant  for  the  accommodation  of  the  payee, 
who  was  to  *'  pay  the  same  at  maturity,  as  the  plaintiff  well  knows,''  does  not 
constitute  a  defense,  as  the  knowledge  of  the  plaintiff  at  the  time  when  the 
answer  was  interposed  is  immaterial. 

SembUy  that  the  plaintiff  being  a  holder  for  value  before  maturity,  the  fact  that 
he  took  the  note  with  knowledge  that  it  was  accommodation  paper  would  not 
defeat  a  recovery  against  the  accommodation  maker. 

A  subsequent  allegation  in  the  answer,  to  the  effect  that  the  plaintiff  took  the 
note  after  maturity,  with  knowledge  that  it  was  accommodation  paper,  is  not 
objectionable  as  being  inconsistent  with  the  admission  referred  to,  where  it 
appears  that  the  allegation  in  question  had  no  relation  to  the  plaintiff's  original 
possession,  but  referred  to  the  fact  that  the  plaintiff,  after  becoming  possessed 
of  the  note,  had  transferred  it  to  another,  and  that  long  after  maturity  he  paid 
the  estate  of  the  transferee  the  amount  due  upon  the  note  and  took  it  back. 

Appeal  by  the  defendant,  Henry  L.  Storke,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  15th  day  of  April, 
1898,  upon  the  verdict  of  a  jury,  and  Also  from  an  order  bearing 
date  the  11th  day  of  April,  1898,  and  entered  in  said  clerk's  office, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Thomas  Bracken^  for  the  appellant. 

Benjamin  F,  EdsaU^  for  the  respondent. 

Barrett,  J. : 

This  action  is  against  the  defendant  as  the  maker  of  a  promissory 
note.  The  complaint  alleges,  and  the  answer  expressly  admits,  the 
making  of  the  note  and  its  indorsement  by  the  payee,  one  Beards- 
ley.  The  complaint  further  alleges,  and  the  answer  admits  by  not 
denying,  that  the  note  so  indorsed  "  came  for  value  before  maturity 
lawfully  into  the  possession  of  the  plaintiff."     The  answer  then 
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avers  that  the  note  was  made  by  the  defendant  for  the  accommoda- 
tion of  the  payee,  who  was  to  "  pay  the  same  at  maturity  as  the* 
plaintiff  well  knows."  This  was  no  defense.  What  the  plaintifl 
well  knew  when  the  answer  was  interposed  is  quite  immateriaL 
But  even  were  the  knowledge  alleged  contemporaneous  with  the 
original  transaction,  this  defense  would  have  been  equally  bad. 

Having  admitted  that  the  note  came  into  the  plaintiffs  possession 
for  value  before  maturity,  the  defendant  was  liable,  though  the 
plaintiff  knew  when  he  took  it  that  it  was  accommodation  paper. 
The  answer  further  avers  that  the  plaintiff,  with  knowledge  of  the 
fact  that  the  note  was  accommodation  paper,  came  into  possession 
of  it  long  after  maturity.  Having  admitted  that  the  note  came 
into  the  plaintiff's  possession  for  value  before  maturity,  the  defend- 
ant was  not  at  liberty  to  deny  the  fact,  or  to  prove  any  state  of 
facts,  inconsistent  with  such  admission.  {Fleiachmann  v.  Ste7*n^  90 
N.  Y.  114.)  The  allegation  in  question,  however,  had  no  relation 
to  the  plaintiffs  original  possession.  It  seems  that  the  plaintiff, 
after  he  originally  became  possessed  of  the  note  "  for  value  before 
maturity,"  turned  it  over  to  one  Mulligan.  Long  after  maturity, 
he  paid  Mulligan's  estate  what  was  due  upon  it  and  then  took  it 
back.  This  is  what  the  defendant's  allegation  I'efers  to.  Thus  the 
allegation  is  entirely  consistent  with  the  admission. 

Upon  this  state  of  the  pleadings,  the  only  issue  was  the  owner- 
ship of  the  note,  and  that  was  abundantly  established.  The  learned 
trial  judge  should  have  directed  a  verdict  for  the  plaintiff.  No 
harm  was  done,  however,  by  the  taking  of  superfluous  testimony 
and  the  submission  of  unnecessary  questions  to  the  jury,  except  in 
the  consumption  of  time,  for  the  jury  gave  the  plaintiff  the  ver- 
dict he  was  entitled  to. 

The  exceptions  to  the  exclusion  of  evidence  and  to  certain  refus- 
als to  charge  are  trivial  in  themselves  and,  as  the  case  stands  upon 
the  pleadings,  entirely  unimportant.     The  appeal  is  without  merit, 
and  the  judgment  and  order  denying  the  defendant's  motion  for  a 
.  new  trial  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,. 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Magnolia  Metal  Company,  Appellant,  v.  Steblingwobth  Bail- 
way  Supply  Company  and  Others,  Respondents. 

Appeal  to  the  Oourt  of  Appeals  —  a  neic  attorney  may  be  substituted  by  a  party  toUh^ 
out  an  order  of  the  court. 

Under  rule  8  of  the  Court  of  Appeals,  a  party  who  contemplates  an  appeal  to 
that  court  from  a  judgment  of  the  Appellate  Division  may,  without  obtaining 
an  order  of  substitution  from  the  court,  retain  a  new  attorney,  and  upon  such 
retainer  the  authority  of  the  former  attorney  ceases. 

Appeal  by  the  plaintiff,  the  Magnolia  Metal  Company,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  9th  day  of  January,  1899,  requiring  its  attorneys  to  accept  serv- 
ice of  a  notice  of  appeal  and  undertaking  on  an  appeal  by  the 
defendants  to  the  Court  of  Appeals. 

George  Edwin  Joseph^  for  the  appellant. 
B,  Thompson  Beach^  for  the  respondents. 

Barrett,  J. : 

The  judgment  here  was  in  favor  of  the  plaintiflE  and  against  the 
defendants  for  $10,651.82  damages  and  costs.  Upon  appeal  there- 
from to  this  Appellate  Division  that  judgment  was  affirmed,  with 
costs. '  Thereupon  the  defendants  retained  a  new  attorney,  Mr.  Alex- 
ander Thain,  without  procuring  an  order  of  substitution,  and 
Mr.  Thain,  on  their  behalf,  filed  and  served  a  notice  of  appeal  to  the 
Court  of  Appeals,  and  also  an  nndertaking  to  perfect  such  appeal 
and  to  stay  the  plaintiff's  proceedings  thereon.  This  notice  of 
appeal,  together  with  the  copy  of  the  undertaking  served  upon  the 
plaintiff's  attorneys,  was  returned  to  Mr.  Thain,  with  a  notice  stating 
that  they  were  so  returned  because  he  was  not  the  defendants' 
attorney  of  record  in  the  action,  and  further  stating  that  the  plain- 
tiff's attorneys  declined  to  recognize  his  authority  until  he  had  been 
duly  substituted  as  the  defendants'  attorney.  The  court  below, 
upon  the  defendants'  motion,  required  the  plaintiff's  attorneys  to 
accept  the  notice  of  appeal  and  undertaking,  and  we  think  this 
direction  was  correct. 

Rule  3  of  the  Court  of  Appeals  provides  as  follows : 
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"  The  attorpeys  and  guardians  ad  litem  of  the  respective  parties 
in  the  court  below  shall  be  deemed  the  attorneys  and  guardians  of 
the  same  parties  respectively,  in  this  court,  until  others  shall  be 
retained  or  appointed  and  notice  thereof  shall  be  served  on  the 
adverse  party." 

Under  this  rule  the  defendants'  original  attorney  of  record,  Mr. 
George  William  Haii;,  was  authorized  to  act  for  the  defendants 
upon  an  appeal  to  the  Court  of  Appeals  until  a  new  attorney  was 
retained,  but  only  until  then.  Upon  the  retainer  of  Mr.  Thain, 
Mr.  Hart's  authority  ceased.  The  rule  does  not  require  substitution 
by  order  of  the  court.  A  party  desiring  to  appeal  might  be  seri- 
ously prejudiced  by  such  a  requirement.  Should  a  dispute  arise 
with  his  existing  attorney  as  to  compensation,  and  should  the  latter 
decline  to  proceed  until  paid,  the  delay  in  judicially  settling  the 
dispute  might  last  until  after  the  time  to  appeal  had  expired,  and 
thus  the  client's  right  of  appeal  might  be  jeopardized.  The  right 
to  appeal  promptly  and  without  incidental  embarrassment  or  incon- 
venience is  an  important  one,  and  this  was,  doubtless,  considered  in 
the  framing  of  the  rule.  The  finality  of  the  previous  proceedings 
is  thereby  recognized  and  judicious  provision  made  for  the  new. 
The  old  attorneys  are,  without  fresh  authority,  deemed  the  attorneys 
of  the  same  clients  in  the  Court  of  Appeals.  They  are,  however, 
so  "deemed"  only  until  others  are  retained.  The  words  "or 
appointed,"  which  immediately  follow  the  word  "  retained,"  refer 
to  the  guardians  ad  liteiUj  who  cannot  be  retained  by  the  parties, 
but  must  be  appointed  by  the  court.  If  it  had  been  intended  to 
require  the  action  of  the  court  in  the  case  of  attorneys  as  well,  the 
word  "  substituted "  would  undoubtedly  have  been  used  instead  of 
"  retained."  The  intention  plainly  was,  while  leaving  the  attorneys 
undisturbed  in  the  absence  of  a  contrary  expression  of  desire  on  the 
part  of  the  clients,  to  permit  the  latter  freely  and  at  pleasure  to 
obtain  other  counsel  upon  their  appeal. 

The  authorities  which  hold  that  a  substitution  is  required  upon 
appeal  are  all  cases  of  an  appeal  from  the  Special  or  Trial  Terms  to 
the  former  General  Term,  or  to  the  present  Appellate  Division. 
This  rule  of  the  Court  of  Appeals  was  referred  to  in  but  one  of 
them.  {Shuler  v.  Maxwell^  38  Hun,  240.)  Its  construction  and 
effect,  however,  were  not  presented  for  consideration. 
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It  follows  that  as  Mr.  Thain  was  retained  by  the  defendants  and 
as  the  papers  sei'ved  by  him  upon  the  plaintiffs  attorneys  in  onr 
judgment  sufficiently  complied  with  that  part  of  the  rule  which 
requires  notice  of  such  retainer  to  be  served  upon  the  adverse  party, 
the  order  below  was  properly  made.  This  disposition  of  the  matter 
need  not  embarrass  the  plaintiff  as  its  attorneys  seem  to  think  it 
will.  Under  the  rule,  Mr.  Hart  is  no  longer  deemed  the  defend- 
ants' attorney  and,  consequently,  the  plaintiff's  attorneys  cannot  well 
be  embari-assed  by  two  attorneys  claiming  the  right  to  appear  for 
their  adversaries  upon  the  same  appeal. 

The  order  appealed  from  should,  therefore,  be  affirmed,  with  ten 
dollars  costs  and  the  disbursements  of  this  appeal. 

Van  Brunt,  F.  J.,  Rumsky,  Ingkaham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


j  37    3681 

|ai65a649!         Vaughn  Maohine  Company,  Respondent,  v,  Edwakd  A.  Quintard 

and  Others,  Appellants. 

Contract  to  furnish  articles  to  a  third  person  —  liatHlity  of  the  party  agreeing  to  pay 
for  them — direction  as  to  tlie  articles  to  be  furnished  —  excuse  for  non-perfonn- 
ance  where  performance  is  pleaded  —  evidence  of  declarations  and  of  inconsistent 
statements. 

Under  a  contract  by  which  the  party  of  the  first  part  thereto  agrees  to  furnish 
machinery  and  install  a  plant  for  a  company  (not  a  party  to  the  contract),  and 
to  accept  in  payment  the  company's  notes  guaranteed  by  the  parties  of  the 
second  part,  and  which  further  provides  that  if  such  notes  are  not  given,  the 
parties  of  the  second  part  "  hereby  agree  to  become  liable  and  pay  the  amount 
due  to  said  party  of  the  first  part  upon  the  above-named  contract,"  the  parties 
of  the  second  part  are,  in  the  event  of  a  failure  to  give  the  guaranteed  notes, 
primarily  liable  upon  their  direct  covenant  to  pay,  and  not  merely  as  guarantors 
of  the  company. 

Where  one  of  the  items  to  be  supplied  under  such  a  contract  is  one  "vacuum 
pan,  size  and  description  to  be  furnished,"  and  it  appears  that  the  contract  was 
to  be  performed  for  the  benefit  of  the  company,  and  that  it  provided  that  such 
other  materials  were  to  be  furnished  as  were  called  for  by  its  general  manager, 
the  vendor,  the  party  of  the  first  part,  should  look  to  the  company  and  not  to 
the  parties  of  the  second  part  to  the  contract  for  the  size  and  description  of 
the  vacuum  pan. 
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Where  it  appears  that  the  vacuum  pan  contemplated  by  the  contract  did  not 
exceed  two  feet  in  diameter,  and  that  the  company  refused  to  accept  a  vacuum 
pan  of  less  than  six  feet  in  diameter,  the  vendor  is  excused  from  performance 
in  regard  to  this  item. 

When  a  plaintiff  who  has  pleaded  full  performance  of  a  contract  is  allowed  with- 
out objection  to  give  evidence  excusing  such  performance,  it  is  too  late  on  an 
appeal  from  a  judgment  in  his  favor  to  claim  that  the  testimony  was  not  within, 
the  issue. 

Declarations  by  the  general  manager  of  the  company,  to  which  the  machinery^ 
was  furnished,  as  to  what  the  company  called  for  under  the  contract  and  what, 
it  refused  to  accept  thereunder,  are  admissible  upon  the  question  of  perform- 
ance, as  well  as  to  show  an  excuse  for  non  performance. 

Semble,  that  it  is  improper  to  offer  testimony  as  to  the  statements  of  a  witness 
contradicting  the  testimony  given  by  him  where  his  attention  has  not  been 
called  to  them,  and  he  has  had  no  opportunity  of  explanation. 

Appeal  by  the  defendants,  Edward  A.  Qnintard  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  May,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  19th  day  of  May,  1898, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Robert  A,  B.  Dayton^  for  the  appellants. 

N,  T,  M,  MellisSy  for  the  respondent. 
Barrett,  J. : 

This  action  was  to  recover  the  reasonable  value  of  certain 
machinery  furnished  by  the  plaintiff  to  a  company  known  as  the 
Climax  Quick  Tanning  Company  under  a  contract  between  the 
plaintiff  and  the  present  defendants,  to  which  the  CHmax  Company 
was  not  a  party.  The  contract  recites,  ^/**^,  that  the  Climax  Com- 
pany is  the  owner  of  a  certain  process  for  the  tanning  of  hides, 
skins  and  pelts,  which  process  is  protected  by  letters  patent,  and 
that  it  is  desirous  of  having  erected  in  the  city  of  New  York  a  com- 
plete plant  to  be  operated  under  said  letters  patent ;  second^  that 
the  parties  of  the  second  part  (the  present  defendants)  desire  that  the 
Vaughn  Machine  Company  (this  plaintiff),  party  of  the  first  part, 
shall  erect  and  install  and  complete,  ready  for  operation,  in  a  build- 
ing in  the  immediate  vicinity  of  New  York  city,  a  full  and  complete 
plant  for  the  tanning  of  such  hides,  skins  and  pelts.  Then  follows 
a  specification  of  the  machinery  of  which  such  plant  is  to  consist. 
App.  Div.^Vol.  XXXVI  47 
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The  only  item  of  this  machinery  to  which  we  need  now  refer  is 
"  1  vacuum  pan,  size  and  description  to  be  furnished."  The  main 
question  in  dispute  hinges  upon  this  single  item.  It  is  conceded 
that  the  plaintiff  delivered  the  other  specified  items  to  the  Climax 
"Company,  and  the  only  question  upon  the  trial  with  regard  thereto 
was  as  to  tlieir  reasonable  value.  The  principal  questions  litigated 
below  and  presented  here  relate  to  the  performance  of  the  contract. 
The  appellants  contend  that  they  were  sureties  for  the  Climax  Com- 
pany'; that  the  contract  was  altered  in  a  material  respect  by  the 
plaintiff  and  that  company  without  their  consent,  and  that,'  even  if 
it  was  not  so  altered,  the  plaintiff  failed  to  perform  what  the  contract 
called  for. 

In  the  view  we  take  of  this  case,  it  is  immaterial  whether  the 
defendants  'were  principals  or  sureties.  The  machinery  was  to  be 
furnished  to  the  Climax  Company.  That  included  a  vacuum  pan  of 
a  "  size  and  description  to  be  furnished."  This  plainly  indicated 
that  such  size  and  description  were  to  be  furnished  by  the  Climax 
•Company.  Following  the  recitals  to  which  we  have  referred,  the 
contract  reads  that  the  Vaughn  Machine  Company  agrees  to  furnish 
the  specified  machinery  and  install  the  plant ybr  the  Climax  Quick 
Taiming  Coinpany^  and  also  to  furnish  such  other  materials  in  its 
line  "  that  may  be  necessary,  as  called  for  hy  John  H.  Carruthers^ 
general  manager  "  of  the  company.  It  is  clear,  therefore,  that  the 
plaintiff  was  to  look  to  the  Climax  Company,  and  not  to  these 
-defendants  for  the  size  and  description  of  the  vacuum  pan  which  it 
was  to  furnish  under  the  contract.  No  alteration  of  the  contract 
with  regard  t<3  this  vacuum  pan  was  shown.  It  is  averred  in  the 
complaint,  and  admitted  by  not  denying,  in  the  answer,  that  the 
Climax  Company  proposed  to  the  plaintiff  such  an  alteration,  and 
that  the  latter  agreed  thereto,  but  only  upon  a  proviso  which  was 
never  fulfilled.  The  entire  "  fourth "  paragraph  of  the  complaint 
is  thus  admitted.  It  is  there  alleged  that  after  the  execution  of  the 
contract,  the  Climax  Company  requested  the  plaintiff  to  procure,  in 
lieu  of  the  vacuum  pan  ordinarily  used  in  ta/nneries  and  the  kind 
contemplated  hy  the  term^  of  said  contract  am.d  -therein  mentioned, 
the  cost  of  which  would  not  have  exceeded  the  sum  of  $500,  a 
vacuum  pan  of  an  entirely  different  kind,  the  cost  of  which  would 
be  about  $5,500;   that  the  plaintiff  agreed  to  this  provided  the 
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Climax  Company  would  procure  a  further  agreement  from  these 
defendants  to  become  liable  for  its  payment ;  that  the  Climax  Com- 
pany failed  to  procure  such  further  agreement  from  these  defend- 
ants, and  that  the  plaintiff  accordingly  refused  to  supply  the  $5,500 
vacuum  pan.  This  was  but  a  conditional  modification  of  the  origi- 
nal contract,  and  the  latter  remained  throughout  in  full  force  and 
effect.  The  proposed  modification  never  reached  the  point  of 
finality,  and  when  the  plaintiff  in  the  5th  paragraph  of  its  complaint 
avers  performance  "  in  accordance  with  the  terms  of  said  agreement 
80  viodijied  as  aforesaid^'^  it  plainly  refers  to  this  conditional  and 
incomplete  modification.  The  plaintiff  required  not  only  the  con- 
sent of  the  defendants  to  the  proposed  modification,  but  their  abso- 
lute agreement  to  pay  the  price  of  the  more  expensive  vacuum  pan. 
It  follows,  therefore,  that  even  if  these  defendants  were  but  sureties, 
their  contract  has  not  been  affected,  nor  were  they  released  from 
its  liability. 

There  was,  however,  no  trace  of  a  guaranty  in  the  covenant  to 
pay  the  amount  due  the  plaintiff,  upon  default  in  the  procurement 
of  the  Climax  Company's  notes.  The  total  amount  to  be  paid  for 
the  machinery  was  not  to  exceed  $12,000,  and  the  plaintiff  agreed 
to  accept  in  payment  the  Climax  Company's  notes.  The  defend- 
ants agreed  that  the  notes  should  be  given  within  ten  days  from  the 
time  of  the  completion  of  the  work,  and,  when  so  given,  to  guaran- 
tee their  payment.  If  not  so  given,  however,  "  in  default  thereof," 
to  quote  the  words  of  the  contract,  they  "  hereby  agree  to  become 
liable  and  pay  the  ainount  due  to  said  party  of  the  first  part  (the 
plaintiff)  upon  the  ahove-nairved  contract^  Notes  not  having  been 
given  as  thus  called  for,  the  defendants  became  primarily  liable 
upon  this  direct  covenant  to  pay. 

We  agree  with  the  appellants  that,  as  the  contract  was  not  modi- 
fied, the  plaintiff  was  bound  to  perform  it  in  all  particulars.  It  was 
consequently  bound  to  deliver  one  vacuum  pan,  size  and  description 
to  be  furnished  by  the  Climax  Company.  It  is  conceded  that  it  did 
not  do  this,  and  the  defendants  thereupon  make  their  Isist  point  — 
namely,  that  they  are  not  liable  for  the  reason  that  the  plaintiff 
failed  fully  to  perform.  The  answer  to  this  contention  \%^  firsts  that 
the  Climax  Company  furnished  the  size  and  description  of  an  entirely 
different  vtwjunm  pan  from  that  coucededly  contemplated  by  the 
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contract  —  a  vacuum  pan  such  as  the  plaintiff  had  never  agreed  to 
deliver,  and  which  it  was  only  willing  to  deliver  in  case  the  defend- 
ants were  willing  to  bind  themselves  for  its  payment;  and,  second^ 
that  the  Climax  Company  absolutely  refused  to  accept  such  a  vacuum 
pan  as  the  defendants  admit  was  contemplated  by  the  contract. 

The  contract  was  made  on  the  15th  day  of  August,  1896,  and  on 
the  twenty-filth  day  of  the  next  month  the  CHmax  Company,  by  the 
defendant  Carruthers  as  its  general  manager,  wrote  to  the  plaintiff 
a  letter  in  which  it  stated  that  it  would  not,  under  any  circumstances, 
accept  a  vacuum  pan  smaller  than  six  feet  in  diameter.  This  referred 
to  the  $5,500  pan  which  had  been  the  subject  of  the  proposed  modifi- 
cation. The  proof  was  undisputed  that  the  pan  contemplated  by 
the  contract  would  not  have  exceeded  two  feet  in  diameter.  It  was 
certainly  a  much  smaller  and  cheaper  pan  than  that  referred  to  in 
the  letter.  The  plaintiff,  therefore,  was  excused  from  performance 
with  regard  to  the  specific  item  in  question.  It  is  true  that  it  pleaded 
full  perlormance,  and  not  an  excuse  for  partial  non-performance ;  but 
the  case  was  tried  upon  the  latter  issue  and  the  testimony  upon  the  sub- 
ject was  put  in  without  objection.  The  defendants  cannot  now  be 
permitted  to  make  the  point  that  this  testimony  was  not  within  the 
issues.  Had  they  made  the  point  below,  the  trial  court  would 
undoubtedly  have  permitted  an  amendment.  Having  tried  the  case 
without  complaint  or  objection  upon  the  question  whether  the  plain- 
tiff, under  the  circumstances,  was  excused  from  delivering  the  par- 
ticular vaccum  pan  referred  to  in  the  contract,  they  are  bound  by 
the  result. 

The  exceptions  taken  by  the  defendants  to  the  learned  trial 
justice's  rulings  are  unsubstantial.  The  defendants  Quintard,  Wall 
and  Brown  objected  to  certain  declarations  of  Carruthers,  upon  the 
ground  that,  although  jointly  liable  %vith  him,  they  were  not  his 
partners.  These  declarations,  however,  were  not  made  by  him  as  a 
joint  covenantor  with  his  co-defendants,  but  as  the  general  manager 
of  the  Climax  Company.  They  would  have  been  admissible  if  made 
by  a  general  manager  of  the  Climax  Company  who  was  an  entire 
stranger  to  the  contract.  The  contract,  as  we  have  seen,  was  to  be 
performed  for  the  benefit  of  the  Climax  Company,  and  the  machinery 
delivered  to  it.  What  that  company  called  for  under  the  contract 
was  admissible  to  show  performance,  and  what  it  refused  to  accept 
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was  equally  admissible  to  show  an  excuse  for  non-performance. 
Upon  either  head,  the  declarations  of  its  general  manager  were 
admissible. 

For  the  same  reason,  ^he  submission  to  the  jury  of  the  question 
whether  Carruthers  represented  the  defendants  was  of  no  moment. 
Tliey  were  bound  by  his  declarations  only  in  the  sense  to  which  we 
have  referred  ;  and  he  did  not  attempt  to  bind  them  in  any  other 
manner. 

There  is  nothing  in  the  exceptions  as  to  the  measure  of  damages, 
and  the  criticism  upon  the  learned  judge's  language  on  that  head  is 
quite  hypercritical.  The  question  of  the  reasonable  value  of  the 
machinery  actually  furnished  under  the  contract  was  fairly  submitted 
to  the  jury  in  language  which  they  could  not  have  misunderstood, 
and  which  was  substantially  correct. 

The  only  other  exception  calling  for  consideration  was  to  the 
refusal  to  admit  evidence  of  a  conversation  had  by  Carruthers  with 
the  plaintiff's  president,  several  months  before  the  contract  was 
executed,  in  which  the  company's  price  at  that  time  for  one  of  the 
machines  in  question  was  mentioned.  The  evidence  was  excluded 
upon  an  erroneous  ground.  It  was,  however,  properly  excluded. 
It  was  offered  avowedly  to  contradict  the  witness  George  C.  Vaughn, 
who  was  the  plaintiff's  president.  After  referring  to  the  fact  that 
this  latter  witness  had  testified  upon  the  subject  of  vahie,  the  defend- 
ants' counsel  stated  that  he  was  seeking  to  prove,  by  Carruthers, 
statements  *'  in  contradiction  of  that."  These  statements  had  not 
been  called  to  the  attention  of  Vaughn  upon  his  examination,  and  it 
was  not  proper  to  contradict  his  testimony  on  that  head  without 
giving  him  an  opportunity  of  explanation.  Then,  too,  the  conversa- 
tion related  to  but  a  single  item,  as  to  which  two  witnesses  for  the 
plaintiff  had  given  independent  evidence  of  reasonable  value,  while 
the  defendants  gave  no  evidence  upon  the  subject  of  the  reasonable 
value  of  this  particular  item.  If  offered,  therefore,  as  an  original 
declaration,  the  fact  was  too  remote  and  trivial  to  affect  the  result. 

The  judgment  and  order  denying  the  defendants'  motion  for  a 
new  trial  should,  therefore,  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaughlin,  J  J., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Ejrnst  G.  W.  Woerz,  Appellant,  v.  Charles  A.  Schumacher  and 
Others,  Defendants,  Impleaded  with  Samuel  Wasserman,  as 
Substituted  Receiver  of  the  Abingdon  'Square  Savings  Bank, 
and  Elizabeth  Pomeroy,  as  Administratrix,  etc.,  of  John  Bkiant, 
Deceased,  Respondents. 

Receiver  of  a  bank — payment  by  the  trustees  of  a  percentage  of  the  debts  and  a  trans- 
fer to  them  of  the  assets  to  reimburse  tfiem^  tlie  surplus  to  be  paid  back  to  the  receiver 
—  interest  should  be  credited  and  charged — counsel  fee,  but  no  commissioTis,  alloioed 
to  an  accounting  trustee. 

An  action  brought  by  the  receiver  of  a  banking  corporation  against  the  trustees 
thereof  was  compromised  by  the  execution  of  an  agreement  under  which  the 
trustees  were  to  pay' to  the  receiver  an  amount  equal  to  thirty -five  per  cent  of 
the  gross  liabilities  of  the  bank,  in  consideration  of  which  payment  the  receiver 
was  to  turn  over  to  the  trustees,  or  their  appointee,  the  remaining  property  of 
the  bank,  and  the  latter  were  "to  reimburse  themselves  for  what  they  have 
paid  on  account  of  said  thirty -five  per  cent,  and  only  the  overplus  (after  the 
payment  of  the  proper  expenses  incuiTed  by  them  in  and  about  the  manage- 
ment and  sale  of  said  property)  shall  be  paid  over  by  them  to  said  receiver." 
The  agreement  also  provided:  '*  All  that  is  rejilized  from  the  assets  and  prop- 
erty of  said  savings  bank,  *  *  *  over  and  above  said  full  sum  of  thirty -five 
per  cent,  shall  be  paid  by  said  undersigned  trustees  to  said  receiver,"  and  stated 
the  true  meaning  and  intent  of  the  instrument  to  be  that  the  trustees  should 
pay  a  sum  "equal  to  thirty -five  per  cent  of  the  gross  liabilities  of  said  bank, 
*  *  *  with  interest  computed  and  adjusted  on  the  same  down  to  July  1st, 
1876,"  and  that  all  that  the  trustees  realized  from  said  assets  over  and  above 
said  thirty-five  per  cent  was  to  belong  to,  and  be  paid  over  to,  such  receiver; 
also  that  the  proceeds  of  the  property  after  the  trustees  had  reimbursed  them- 
selves "for  said  sum  of  thirty-five  per  cent  and  the  proper  expenses  of  care 
and  sale,"  were  to  be  paid  over  to  said  receiver. 

The  final  provision  of  the  agreement  was  as  follows:  "And  it  is  further  agreed 
that  any  inconsistent  provisions  hereinbefore  contained  are  modified  accord- 
ingly; that  after  reimbursing  themselves  out  of  the  proceeds  of  the  assets  of 
said  savings  bank  for  the  thirty-five  per  cent  as  aforesaid  to  be  paid  by  them, 
and  for  the  reasonable  and  proper  expenses  of  managing  and  realizing  on  the 
same,  the  said  trustees,  before  paying  over  to  the  receiver  the  surplus  of  said 
proceeds  as  above  provided,  shall  retain  for  their  own  use,  by  the  way  of,  or 
in  the  nature  of,  a  dividend  thereon,  thirty-five  per  cent  of  the  fifteen  thousand: 
dollars,  and  the  interest  thereon,  as  above  provided  (as  the  same  are  proved 
as  a  debt  against  said  savings  bank  as  above  provided  for),  and  that  the  bal- 
ance of  said  proceeds,  after  said  reimbursement  and  said  retaining  of  thirty- five 
per  cent  just  mentioned,  shall  be  paid  over  to  said  receiver." 


Digitized  by 


Googk 


WOERZ  V.  SCHUMACHER.  375 

App.  Div.]  First  Department,  February  Term,  1899. 

UpoD  an  accouDting  by  one  of  the  trustees,  who  had  been  designated  by  his 
fellow  trustees  to  receive  and  manage  the  property  mentioned  in  the  agree- 
ment, it  was 

Edd,  that  while  the  agreement  did  not  expressly  provide  that  the  trustees  should 
be  allowed  interest  upon  the  thirty -five  per  cent  paid  by  them  to  the  receiver, 
or  on  the  amounts  disbursed  by  them  from  time  to  time  in  the  management 
and  care  of  the  property,  yet  the  provision  by  which  they  were  to  reimburse 
themselves  for  the  reasonable  and  proper  expenses  of  managing  the  property 
impliedly  included  interest  upon  the  sums  advanced  to  pay  such  expenses,  and 
that  the  ordinary  principles  of  equity  would  require  that  interest  should  also 
be  allowed  the  trustees  upon  such  thirty-five  per  cent,  and  that  they  ^ould  be 
debited  with  interest  upon  the  rents  received  by  them; 

That  the  sums  paid  to  the  receiver  by  the  trustees,  and  the  advances  made  by 
them  being  fixed  and  certain,  the  right  to  recover  them  out  of  the  property  car- 
ried with  it  the  right  to  interest,  to  be  paid  out  of  the  proceeds  of  sale;  that  this 
result  was  not  changed  by  the  fact  that  the  receiver  was  not  liable  for  either 
principal  or  interest;  and  that  the  fact  that  the  right  of  the  trustees  to  reim- 
bursement was  liable  to  be  defeated  if  the  property  transferred  failed  to  pro- 
duce a  fund  sufficient  for  its  satisfaction,  did  not  limit  the  claim  of  the  trustees 
for  interest  to  such  interest  as  should  accrue  after  the  property  was  sold; 

That  the  accounting  trustee  was  entitled  to  credit  for  the  amount  of  his  counsel 
fees  in  connection  with  the  accounting,  both  as  against  the  receiver  and  as 
against  his  co-trustees,  as  the  expense  of  the  accounting  was  largely  due  to  the 
litigation  of  the  questions  raised  by  the  receiver,  and  as  the  accounting  could 
not  be  severed,  its  object  bein^  to  settle  all  questions  with  regard  to  the  fund 
and  to  liquidate  the  definite  surplus  payable  to  the  receiver; 
That  the  accounting  trustee  was  not,  however,  entitled  to  commissions  as  against 
the  receiver  as  his  services  were  rendered  to  his  co-trustees  and  not  directly  to 
the  receiver,  and  as  the  surplus  arising  from  the  sale  of  the  property  was  real- 
ized through  efforts  made  primarily  for  their  own  benefit  and  only  secondarily 
for  that  of  the  receiver. 

Appeal  by  the  plaintiff,  Ernst  G.  W.  Woerz,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  1st  day  of  December,  1S98,  upon  the  report  of 
a  referee. 

Plaintiff  was  a  trustee  of  the  Abingdon  Square  Savings  Bank,  for 
which  a  receiver  was  appointed  in  August,  1876.  This  receiver 
brought  certain  actions  against  the  plaintiff  and  other  trustees,  and 
on  December  12,  1877,  an  agreement  was  entered  into  whereby 
these  actions  were  discontinued  and  the  claims  compromised  by  the 
payment  of  an  amount  equal  to  thirty-iive  per  cent  of  the  gross 
liabilities  of  the  bank.  In  consideration  of  this  payment  the  receiver 
was  to  turn  over  to  the  trustees,  or  their  appointee,  the  remaining 
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property  of  the  bank ;  and  the  latter  were  to  reimburse  themselves 
for  their  paj'ment ;  and,  should  there  be  any  overplus,  refund  the 
same  to  the  receiver.  The  plaintiff  was  designated  by  the  trustees 
to  receive  and  dispose  of  the  property.  He  brings  this  action  against 
his  co-trustees,  the  legal  representatives  of  such  as  are  dead,  and 
the  substituted  receiver  of  the  bank,  for  an  accounting  and  discharge 
as  trustee  of  the  trust  thus  created. 

The  contract  in  question  first  recites  that  the  trustees  are  to  com- 
promise the  claims  against  them  by  a  payment  of  thirty-five  per  cent 
of  the  liabilities  of  the  bank,  making,  with  a  fifteen  per  cent  dividend 
already  paid,  fifty  per  cent  of  such  liabilities.  The  thirty-five  per 
cent  was  to  be  paid  in  two  installments,  each  of  seventeen  and  one- 
half  per  cent.  Upon  the  first  payment  of  seventeen  and  one-half 
per  cent  there  was  to  be  credited  the  amount  due  from  one  Cassidy, 
and  the  amount  of  a  dividend  upon  the  sum  of  $15,000  advanced  to 
the  bank  by  certain  of  the  trustees.  The  balance  of  the  seventeen 
and  one-half  per  cent  was  to  be  paid  entirely  in  cash.  Upon  pay- 
ment of  this  first  installment  the  receiver  agreed  to  turn  over  all  the 
remaining  property,  with  certain  designated  exceptions,  to  the 
trustees,  who  were  to  manage  and  realize  upon  the  same  and  pay 
the  net  proceeds  to  the  receiver  in  manner  provided  as  follows: 
*'  Said  proceeds  to  be  credited  on  the  said  thirty-five  per  cent  agreed 
herein  to  be  paid  by  said  trustees  to  said  receiver,  or  so  much 
thereof  as  shall  then  remain  unpaid;  and  any  excess  of  said  pro- 
ceeds over,  enough  to  make,  together  with  said  Cassidy  proceeds, 
and  said  fifteen  per  cent  dividend,  said  full  payment  of  thirty-five 
per  cent  is  to  be  also  paid  to  said  receiver  for  the  benefit  of  the 
creditors  of  the  said  Savings  bank.  But,  if  said  thirty-five  per 
cent  has  been  fully  paid  before  said  assets,  property  and 
estate  has  been  realized  on,  and  its  proceeds  received  by  said 
trustees,  or  if  the  balance  due  on  said  thirty-five  per  cent  shall  be 
less  than  said  proceeds,  then  said  proceeds,  or  the  remainder  thereof, 
which  shall  remain  after  paying  said  thirty-five  per  cent  in  full, 
shall  be  applied  by  said  trustees  to  reimburse  themselves  for  what 
they  have  paid  on  account  of  said  thirty-five  per  cent ;  and  only  the 
overplus  (after  the  payment  of  the  proper  expenses  incurred  by 
them  in  and  al>out  tlse  management  and  sale  of  said  property)  shall 
be  paid  over  by  them  to  said  receiver."     The  excepted  property  is 
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tlien  specified,  and  it  is  provided  that  it  shall  be  held  by  the  receiver 
"  as  security  for  the  payment  of  said  full  sum  of  thirty-five  per  cent 
by  said  undersigned  trustees,"  and  that,  upon  their  default,  the  prop- 
erty may  be  sold  and  the  proceeds  applied  "  to  said  payment  of 
thirty-five  per  cent."  If  this  sum  be  paid,  then  the  j)roperty  is  to 
be  conveyed  to  the  trustees,  "  to  be  held  and  disposed  of  by  them 
upon  the  condition  above  mentioned ;  that  is  to  say,  that  all  that  is 
realized  from  the  assets  and  property  of  said  savings  bank,  *  *  * 
over  and  above  said  full  sum  of  thirty -five  per  cent,  shall  be  paid 
by  said  undersigned  trustees  to  said  receiver,"  etc.  The  true  mean- 
ing and  intent  of  the  instrument  are  then  stated  to  be  that  the 
trustees  shall  pay  a  sum  "equal  to  thirty-five  per  cent  of  the  gross 
liabilities  of  said  bank,  *  *  *  -^ith  interest  computed  and 
adjusted  on  the  same  down  to  July  Ist,  1876,"  and  that  "  all  that  the 
said  trustees  realize  from  said  assets  over  and  above  said  thirty-five 
per  cent,  is  also  to  belong  to,  and  is  to  be  paid  over  to,  said  receiver." 
It  is  then  provided  that  the  property  is  to  be  sold  by  the  trustees, 
and  that  the  "  proceeds  thereof,  after  reimbursing  themselves  for 
said  sum  of  thirty-five  per  cent  and  the  proper  expenses  of  care  and 
sale,  are  to  be  paid  over  to  said  receiver."  It  is  finally  provided  : 
"  And  it  is  further  agreed  that  any  inconsistent  provisions  hereinbe- 
fore contained  are  modified  accordingly ;  that  after  reimbursing  them- 
selves out  of  the  proceeds  of  the  assets  of  said  savings  bank  for  the 
thirty-five  per  cent  as  aforesaid  to  be  paid  by  them,  and  for  the  reason- 
able and  proper  expenses  of  managing  and  realizing  on  the  same, 
the  said  tnistees,  before  paying  over  to  the  receiver  the  surplus  of 
said  proceeds  as  above  provided,  shall  retain  for  their  own  use,  by 
the  way  of,  or  in  the  nature  of,  a  dividend  thereon,  thirty-five  per 
cent  of  the  fifteen  thousand  dollars,  and  the  interest  thereon,  as 
above  provided  (as  the  same  are  proved  as  a  debt  against  said  sav- 
ings bank  as  above  provided  for),  and  that  the  balance  of  said  pro- 
ceeds, after  said  reimbursement  and  said  retaining  of  thirty-five  per 
cent  just  mentioned,  shall  be  paid  over  to  said  receiver,"  etc. 

Samuel  TJntermyer^  for  the  appellant. 

Charles  F.  Bromn^  for  the  respondent  Samuel  Wasserman,  sub- 
stituted receiver. 

App.  Div.— Yol.  XXXVII.        48 
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BARRErr,  J. : 

(1)  The  learned  referee  found  that  under  this  agreement  the 
plaintiflE  was  not  entitled  to  retain,  as  against  the  receiver,  interest 
either  on  the  thirtj-tive  per  cent  paid  by  certain  of  the  trustees  to 
the  former  receiver,  or  on  the  amounts  disbursed  by  them  from 
time  to  time  in  the  management  and  care  of  the  property.  The 
reason  he  assigns  is  "  that  the  said  agreement  does  not  so  provide, 
but  provides  for  reimbursement  only  of  the  sums  so  paid."  This 
finding  brings  up  the  main  question  presented  upon  this  appeal. 

It  must  be  admitted  that  the  agreement  in  question  does  not 
expressly  provide  for  interest  upon  the  sums  so  paid  and  expended. 
The  question  is,  does  it  so  provide  by  fair  implication  ?  To  arrive  at 
a  just  conclusion  upon  this  head  we  must  look  at  the  circumstances 
which  surrounded  its  execution  as  well  as  at  every  clause  in  the 
agreement  itself.  We  can  thus  best  ascertain  the  purpose  and  inten- 
tion of  the  parties,  and,  having  ascertained  that  intention,  construe 
the  agreement  in  its  light  and  apply  thereto  the  governing  princi- 
ple. The  surrounding  circumstances  here  were  special  and  peculiar. 
There  was  no  debt  due  by  the  trustees  to  the  receiver,  nor  did  the 
payment  which  they  made  create  on  his  part  a  debt  to  them.  There 
was,  in  fact,  not  even  a  liquidated  claim  against  the  trustees. 
There  was  merely  a  defended  law  suit.  The  trustees  took  the  prop- 
erty with  the  risk  of  making  themselves  whole  out  of  it.  Thus, 
their  account  current  was  with  the  property,  not  with  the  receiver. 
The  moment  they  received  tlie  property  it  was  chargeable  with  the 
thirty-five  per  cent.  Subsequently  it  was  credited  with  the  usufruct 
and  debited  with  the  further  advances.  The  plaintiff,  in  fact, 
debited  himself  with  interest  upon  the  rents  received  and  credited 
himself  with  interest  upon  the  advances.  It  seems  quite  clear 
that  interest  was  here  properly  chargeable  upon  both  sides  of  the 
account.  IIow  else  was  the  actual  surplus  of  the  property  to  be 
ascertained  ?  According  to  the  learned  referee  it  is  to  be  ascertained 
by  debiting  the  plaintiff  with  interest  upon  the  rents  which  he 
received  from  time  to  time  and  crediting  him  only  with  the  princi- 
pal of  his  payments.  This  would  certainly  be  most  inequitable,  and 
we  should  expect  to  find  support  for  it  in  some  express  and  entirely 
unambiguous  covenant  in  terms  negativing  or  excluding  interest. 
Looking  at  the  agreement  in  all  its  phases  we  find  nothing  in  sup- 
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port  of  this  view  save  certain  expressions  which,  construed  narrowly 
and  literally,  might  exclude  all  else  save  the  precise  principal  of  the 
thirty-five  per  cent,  but  which  do  not  necessarily  point  in  this  harsh 
direction.  We  do  not  think  that  the  formal  phrases  of  this  agree- 
ment, relating  to  and  specifying  the  thirty-five  per  cent,  were  intended 
to  exclude  the  operation  of  the  ordinary  principles  of  equity  relating 
to  this  subject  of  interest.  To  exclude  their  operation  would  require 
the  use  after  the  provision  for  reimbursement  of  some  such  words  as 
"  but  without  interest." 

The  courts  of  this  country  are  more  liberal  in  the  allowance  of 
interest  than  the  English.  "  The  leading  difference,"  says  Mr.  Sedg- 
wick in  his  work  on  Damages,  "  seems  to  grow  out  of  a  different 
consideration  of  the  nature  of  money.  The  American  cases  look 
upon  the  interest  as  the  necessary  incident,  the  natural  growth  of 
the  money,  and,  tlierefore,  incline  to  give  it  with  the  principal,  while 
the  English  courts  treat  it  as  something  distinct  and  independent,  and 
only  to  be  had  by  virtue  of  some  positive  agreement."  (Vol.  1  [8th 
ed.]  §  292.)  "  Interest,"  says  the  same  writer  (Vol.  1,  §  282),  "  bears 
the  same  relation  to  money  that  rent  does  to  land,  wages  to  labor 
and  Jiire  to  a  chattel."  In  this  view  it  may  be  safely  asserted  that, 
where  the  question  of  the  allowance  or  disallowance  of  interest  is 
not  foreclosed  by  the  nature  of  the  transaction  and  the  relation  of 
the  parties  thereto,  general  equitable  principles  will  be  applied  to  its 
solution.  Each  such  case,  says  Chancellor  Kent  in  Pease  v.  Bar^ 
her  (3  Caines,  266),  "  will  depend  upon  the  justice  and  equity  aris- 
ing out  of  its  peculiar  circumstances  to  be  disclosed  at  the  trial." 
In  Eeid  v.  Rensselaer  Glass  Factory  (3  Cow.  387 ;  affd.  in  Court 
of  Errors,  5  Cow.  587)  it  was  held  that  a  general  agent  who  makes 
advances  to  keep  his  employer's  factory  in  operation  and  to  carry 
on  his  business  is  entitled  to  interest  on  such  advances.  "  No  express 
authority  or  direction,"  says  Sutherland,  J.,  "  was  given  to  Eeid  to 
make  the  advances,  but  if  they  were  necessary  to  keep  the  factory  in 
operation,  and  no  provision  was  made  by  the  company  for  them,  an 
authority  to  tue  agent  to  procure  them  was  necessarily  implied." 

In  the  case  at  bar  the  trustees  were  not  actually  the  receiver's 
agents  in  the  management  of  the  property,  but  they  were  acting  for 
his  ultimate  benefit,  and  for  the  benefit  of  the  depositors  of  the 
bank,  as  well  as  their  own.     The  receiver  and  his  cestu.is  que  trust 
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had  a  right  to  a  proper  performance  of  the  trustees'  covenants  under 
the  agreement,  and  they  could  challenge  any  disposition  of  the  prop- 
erty in  hostility  to  its  terms.  {Woerz  v.  Rademacher^  120  N.  Y. 
62.)  The  trustees  could,  under  the  agreement,  sell  the  property 
immediately,  and  thus  deprive  the  receiver  and  the  depositors  of  all 
hope  for  a  surplus,  or  they  could,  as  they  did,  nurse  it  carefully,  and 
thus,  in  the  end,  produce  a  surplus.  Shall  they,  because  of  their 
good  faith  and  fair  dealing,  be  deprived  of  interest  upon  the  sums 
which  they  were  compelled  to  advance  in  order  to  carry  the  prop- 
erty and  keep  it  in  good  condition  until  the  sale  from  which  the  sur- 
plus was  realized  could  be  effected?  In  other  words,  shall  they  be 
punished  for  their  honest  endeavor  to  execute  the  spirit  of  the  agree- 
ment and  to  do  their  full  duty  thereunder  ?  If  authority  to  make  the 
advailces  was  necessarily  implied  in  the  Reid  Case  {8upra\  a  fortiori 
it  should  be  implied  here.  While  these  advances  were  being  made 
by  the  trustees,  in  a  measure  for  the  ultimate  benefit  of  the  depos- 
itors, the  latter  had  their  thirty-live  per  cent  dividend,  contributed 
by  the  trustees,  in  their  pockets,  and  were  enjoying  the  use  thereof. 
The  contention  is,  that  they  may  keep  this  dividend  thus  secured, 
and  enjoy  the  use  of  it,  while  the  trustees  are  managing  the  prop- 
erty with  a  view  to  securing  for  them  a  further  dividend,  and,  yet, 
that  the  trustees  are  to  have  no  interest  upon  the  advances  necessary 
to  bring  about  the  possibility  of  this  further  dividend.  Upon  this 
theory  the  depositora  are,  in  substance  and  effect,  to  have  a  use 
which  implies  interest  upon  the  thirty-five  per  cent  paid  to  them, 
and  also  interest  upon  the  rents  collected  by  the  trustees,  while  the 
latter  are  to  have  nothing  save  the  principal  of  their  running 
advances.  We  are  of  opinion  that  there  is  nothing  in  this  agree- 
ment which  contemplates  any  such  injustice  as  this,  and  that  when 
the  instrument  speaks  of  the  reasonable  and  proper  expenses  of 
managing  the  property,  it  impliedly  includes  interest  upon  the  sums 
advanced  to  pay  such  expenses. 

Although  the  trustees  were  not  bound  to  make  these  advances, 
and  although  no  one  was  liable  to  them  for  their  reimbursement, 
yet  the  property  itself  was  chargeable  therewith,  and  the  surplus 
can  be  properly  arrived  at  only  by  crediting  the  interest  on  such 
advances  and  debiting  the  interest  on  the  rents  received.  For  the 
purpose  of  ascertaining  the  just  surplus,  the  transaction  should  be 
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treated  precisely  as  though  there  had  been  an  absolute  sale  of  the 
property.  In  fact,  the  learned  referee  took  this  view.  He  says  in 
his  opinion  :  **  Substantially  they  (the  trustees)  agreed  to  buy  the 
property  from  the  receiver  for  a  sum  certain,  and  to  pay  in  addition 
whatever  more,  if  any,  its  value  might  in  the  future  be  shown  to 
have  been  by  process  of  realization,  which  process  they  were  to  con- 
trol, and,  in  return  for  such  purchase  and  agreement,  the  receiver 
agreed  to  pursue  them  no  further."  The  only  '*  process  of  realiza- 
tion "  whereby  the  owner  of  the  property  could  determine  its  true 
value  to  him  must  include  the  computation  of  interest,  in  the  ordinary 
manner,  upon  the  items  chargeable  against  the  property  as  well  as 
upon  those  with  which  it  is  credited.  The  surplus  was  the  net  profit 
derived  by  the  trustees  from  the  ultimate  sale  of  the  property. 

If  this  conclusion  is  inevitable,  notwithstanding  the  omission  of 
the  words  "  and  interest "  after  the  word  "  expenses,"  if,  in  fact, 
these  words,  "  and  interest,"  are  on  every  just  principle  implied, 
why  is  not  the  same  conclusion  inevitable  as  to  the  thirty-five  per 
cent  ?  This  thirty-five  per  cent  went,  as  we  have  seen,  into  the 
pockets  of  the  depositors.  Ever  since  its  receipt  they  have  been 
presumably  gaining,  while  the  trustees  have  been  losing,  the  inter- 
est on  it.  The  depositors  have  had  the  trustees'  money  ;  the  trus- 
tees the  depositors'  property.  The  latter,  under  the  agreement,  was 
to  be  managed  and  disposed  of  for  the  benefit  of  all  concerned  — 
to  reimburse  the  trustees  the  thirty -five  per  cent,  and  possibly  to 
realize  a  surplus.  If  the  literal  terms  of  the  agreement,  that  is,  the 
specification  of  the  principal  sums  without  the  affirmative  addition 
thereto  of  the  words  "  and  interest,"  are  not  to  prevent  the  allow- 
ance of  interest  upon  the  advances,  neither  should  they  prevent  the 
allowance  of  interest  upon  the  thirty-five  per  cent.  What  the 
parties  contemplated  was  "  reimbursement "  in  the  sense  of  com- 
plete indemnity.  The  efforts  of  the  tnistees  under  the  agreement 
were  to  be  directed  to  making  themselves  whole.  If  fortunate  in 
the  sale  of  the  property  they  were  to  lose  nothing  by  the  compro- 
mise. They  were,  in  that  case,  to  be  as  well  off  in  the  end  as  though 
they  had  not  made  the  advances.  This  is  the  only  reasonable  and 
just  interpretation  of  the  agreement ;  and  it  is  entirely  consistent 
with  the  special  references  to  interest  which  we  find  there.  When 
the  sums  were  definite  and   liquidated,  interest    was   mentioned. 
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Thus,  the  dividend  of  thirty-five  per  cent  was  to  be  made  upon  the 
specific  indebtedness  of  the  bank,  with  interest  computed  to  a  par- 
ticular date.  It  was  upon  the  sum  to  he  arrived  at  hy  that  compu- 
tation that  the  dividend  was  to  be  paid.  Similar  reasons  for  the 
specification  of  interest  in  other  instances  are  apparent  from  the  con- 
text. In  the  case  of  the  thirty-five  per  cent,  however,  there  were 
complicated  provisions  as  to  time  and  manner  of  payment.  It  was, 
as  we  have  seen,  to  be  paid  in  two  installments,  each  of  seventeen 
and  one-half  per  cent.  Part  of  the  first  installment  was  to  be  paid 
by  crediting  the  trustees  with  a  dividend  upon  a  sum  due  to  them, 
by  the  bank,  and  also  by  crediting  them  with  the  proceeds  of  certain 
property.  The  receiver  was  to  retain  part  of  the  property  until  the 
first  installrtient  was  paid,  and  the  remainder  until  the  last  was  paid. 
This  second  installment  was  not  to  be  paid  for  some  eighteen  months. 
The  word  "reimbursement"  may  well  have  been  used  because  of 
these  complications,  and  with  the  intention  of  embracing  all  advances, 
either  made  directly  or  as  the  result  of  credits.  Instead  of  referring 
specifically  to  each  of  these  credits,  and  to  the  payments  to  be  made 
from  time  to  time  thereafter  in  varying  and  —  at  the  moment  — 
uncertain  sums,  amounting  in  the  end  to  the  definite  thirty-five  per 
cent,  the  agreement  condenses  the  entire  subject,  treats  the  incidental 
details  as  in  this  connection  unimportant,  and  with  due  brevity 
simply  speaks  of  reimbursement  for  the  thirty-five  per  cent  —  reim- 
bursement for  that  payment.  Plainly,  this  meant  reimbursement 
in  the  broad,  adequate  and  complete,  rather  than  in  the  narrow  and 
literal,  sense. 

But  aside  from  the  language  of  the  contract  and  the  evident  inten- 
tion which  it  evinces,  when  we  consider  the  subject-matter  and  the 
situation  of  the  parties,  the  trustees  were  justified,  by  established 
legal  principles,  in  including  interest  upon  the  thirty-five  per  cent  as 
an  integral  part  of  what  they  were  endeavoring  to  collect  out  of  the 
property.  The  principal  argument  made  against  its  allowance  is,  as 
already  pointed  out,  that  this  was  not  a  debt  which  the  receiver  was 
bound  to  repay.  On  the  contrary,  it  is  said,  the  trustees  were  pay- 
ing an  obligation  of  their  own.  But  this  view  involves  essential 
error.  There  were  disputed  claims  against  the  trustees,  but  until 
the  contract  was  executed  there  was  no  settled  liability.  There  was 
nothing  but  a  contested  claim.     The  same  agreement  which  brought 
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the  trustees'  liability  into  existence  defined  its  nature  and  scope. 
Their  agreement  to  pay  was  made  only  upon  the  condition  that 
they  should  be  entitled  to  get  back  their  money  out  of  the  property, 
if  that  could  be  done.  Their  right  to  get  it  back  was  as  fully  recog- 
nized as  the  receiver's  right  to  have  it  under  the  contrapt.  As 
against  the  property^  why  may  not  the  amount  paid  by  the  trustees 
be  treated  as  an  existing  debt  due  to  them  and  chargeable  thereon  ? 
To  the  extent  of  the  property  the  receiver  may  not  inappropriately 
be  termed  a  quasi  debtor.  {Murray  v.  Marshall^  94  N.  Y.  611.) 
In  the  case  cited  it  was  said  of  one  who  held  property  subject  to  a 
mortgage,  which  he  had  not  personally  assumed,  that  he  "  stood  in 
the  qua^i  relation  of  principal  debtor."  Though  the  property  here 
was  actually  transferred,  the  substance  of  the  transaction  was  not 
unlike  that  of  a  mortgage  to  secure  payment  of  the  sum  advanced. 
The  trustees  were  not  its  absolute  and  unqualified  owners.  They 
could  make  no  profit  out  of  the  transaction.  They  could  only  reim- 
burse themselves  for  their  advances  and  outlay,  and  the  surplus 
represented  what  was  in  its  nature  the  equivalent  of  the  receiver's 
equity  of  redemption.  These  advances  and  this  outlay  thus  consti- 
tuted the  sum  chargeable  upon  the  property  —  in  effect  its  debt  — 
and  the  receiver's  quasi  debt.  Interest  should  be  allowed  upon  such 
a  charge  as  in  the  case  of  any  other  debt.  It  is  true  that  neither 
principal  nor  interest  was  recoverable  against  the  receiver,  for  he 
had  expressly  stipulated  against  such  a  result.  As  against  the  prop- 
erty, however,  the  right  to  the  principal  is  undoubted,  and  the  right 
to  interest  upon  settled  principles  follows  as  a  natural  sequence.  If 
one  should  borrow  money  from  another,  exempting  himself  from  all 
pereonal  liability,  but  giving  a  mortgage  for  the  amount,  w^.  think 
there  could  be  no  doubt  of  the  mortgagee's  right  to  collect  interest 
out  of  the  property ;  and  that  is  substantially  this  case. 

The  cases  of  Chester  v.  Jumel  (125  N.  Y.  237)  and  Carey  v. 
Doyne  (5  Ir.  Ch.  K.  104),  while  not  directly  in  point  in  their  govern- 
ing principle,  support  this  view.  In  these  cases  the  debtor  executed 
an  instrument  giving  a  lien  upon  his  property  to  secure  a  debt.  No 
authority  was  given  to  collect  anything  more  than  the  exact  amount 
of  the  principal,  and  yet  it  was  held  that  the  property  was  charge- 
able with  interest  also.  It  is  true  that  in  these  cases  there  was  a 
debtor  personally  liable  for  the  interest.     But  this  debtor  was  at 
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liberty  to  limit  the  lien  upon  his  property  as  he  might  see  tit,  and 
he  did  so  in  terms,  yet  the  interest  was  charged  upon  the  land  by 
mere  intendment.  The  debtor  said  that  a  certain  specific  sum  might 
be  charged  upon  the  land,  and  the  law  added  that  interest  also  might 
be  so  charged.  That  seems  to  be  precisely  this  case.  The  fact  that 
iu  the  cases  cited  an  additional  right  to  collect  interest  against  an 
individual  existed,  does  not  seem  in  any  way  to  aifect  the  result. 

It  is  argued  that,  in  any  event,  interest  cannot  be  allowed  until 
the  date  when  the  property  was  sold,  because  not  until  then  was 
the  sum  due  to  tlie  trustees  liquidated.  This  argument  seems 
to  be  based  upon  a  complete  misapprehension.  The  sums  paid  and 
advanced  were  fixed  and  certain.  The  trustees  had  a  right  to 
recover  them  out  of  the  property,  and  this  right  carried  with  it 
the  right  to  interest.  Both  rights  were  liable  to  be  defeated  if  the 
property  failed  to  produce  a  fund  sufficient  for  their  satisfaction. 
But  these  rights  did  not  come  into  existence  with  the  fund.  Each 
of  them  existed  throughout,  and  only  their  satisfaction  was  postponed. 

(2)  We  also  think  tiiat  the  plaintiff  was  entitled  to  credit  for  the 
sum  of  $4,056.22,  the  amount  of  his  counsel  fees  in  connection  with 
the  accounting,  as  against  both  the  receiver  and  the  co-trustees.  No 
objection  was  made  to  the  reasonableness  of  this  charge,  and  the 
referee  allowed  it  as  between  the  plaintiff  and  his  cotrustees.  The 
receiver  was  directly  interested  in  the  accounting.  He  claimed  from 
the  plaintiff  a  much  larger  sum  than  the  latter  conceded  to  be  his 
due,  and  the  litigation  of  this  question  caused  much  of  the  expense. 
The  learned  referee,  in  allowing  the  charge  as  against  the  plaintiff's 
co-trustees,  found  that  "  the  plaintiff  was  properly  entitled  to  apply 
to,  and  justified  in  applying  to,  the  court  to  have  the  intricate  ques- 
tions between  himself  and  the  defendants,  and  hetween  the  defend- 
ant receiver  and  the  defendant  trustees^  determined  and  adjusted, 
and  the  several  accounts  authoritatively  taken,  stated,  passed  and 
allowed ;  and  there  has  been  no  objection  raised  before  me  by  any 
party  to  the  reasonableness  of  the  amount  of  said  item."  This  find- 
ing would  seem  to  necessitate,  as  a  legal  conclusion,  the  allowance  of 
the  charge  as  against  the  receiver  quite  as  much  as  against  the  co-trus- 
tees. The  plaintiff  was  bound  to  account  as  against  the  receiver,  and 
the  reasonable  expenses  incident  to  such  an  accounting  were  a  proper 
charge  upon  the  fund.     The  accounting  could  not  be  severed.     It 
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was  under  a  single  agreement,  to  which  all  the  defendants  were  par- 
ties. Its  object  was  to  settle  all  questions  with  regard  to  the  fund, 
and  to  liquidate  the  definite  surplus  payable  to  the  receiver.  We 
think  it  clear  that  this  item  should  have  been  allowed.  (Perry  Trusts, 
§  910 ;  Woodrxiff  v.  N,  Y,,  Z.  K  dk  W.  H,  R.  Co.,  129  N.  Y.  27 ; 
Matter  of  Attorney-General  v.  N,  A.  Life  Ins.  Co.,  91  id.  61.) 

(3)  We  agree,  however,  with  the  learned  referee  in  his  disposition 
of  the  question  of  commissions.  They  were  disallowed  as  against 
the  receiver,  we  think  properly.  The  plaintilBPs  services  were  ren- 
dered to  his  co-trustees,  not  directly  to  the  receiver.  The  contract 
under  which  the  property  was  transferred  was  between  the  receiver 
and  the  trustees  generally.  The  plaintiff  was  made  grantee  in  the 
deeds  at  the  request  and  for  the  convenience  of  his  co-trustees.  The 
receiver's  dealing  was  solely  with  the  contracting  trustees,  not  spe- 
cially with  the  plaintiff.  These  trustees  realized  the  surplus  through 
efforts  made  primarily  for  their  own  benefit,  and  but  sequentially 
for  the  benefit  of  the  receiver.  They  were  engaged  throughout  in 
protecting  their  own  personal  interests ;  and  the  plaintiff  was  their 
agent  and  appointee.  We  know  .of  no  authority  which  would  jus- 
tify the  allowance  of  commissions  to  this  agent  as  against  the  receiver 
whose  contract  was  solely  with  such  agent's  principals. 

The  judgment  should  accordingly  be  modified  by  the  allowance 
to  the  plaintiff  of  interest  on  the  thirty-five  per  cent  paid  to  the 
receiver  from  the  dates  of  such  payment ;  also  on  all  sums  expended 
in  the  management  and  realization  of  the  property  from  the  dates 
of  such  payments  respectively ;  and  also  by  the  allowance  of  the 
item  of  $4,056.22  for  the  services  of  his  attorneys  and  for  expenses 
in  this  action.  As  thus  modified  the  judgment  should  be  affirmed, 
with  costs  of  this  appeal  to  all  parties  who  have  filed  briefs  in  this 
court,  to  be  paid  out  of  the  fund ;  and  decree  should  be  moulded 
accordingly. 

Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and,  as  modified, 
affirmed,  with  costs  of  appeal  to  all  parties  who  have  filed  briefs  in 
this  court,  to  be  paid  out  of  the  fund. 

App.  Div.— Vol.  XXXVII.        49 
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John  Fullerton,  an  Infant,  by  Phoebe  Ann  Fullerton,  his 
Guardian  ad  Litem,  Appellant,  v.  Metropolitan  Street  Rail- 
way Company,  Respondent. 

Negligence — a  child  injured  by  a  motor  car  running  at  8U<^  speed  that  it  could  not  h€ 
stopped  within  forty  feet  —  it  presents  a  question  of  fact — allowable  speed  of  a  car 
in  New  York  city. 

The  question  whether  a  raotorman  in  charge  of  a  heavy  electric  street  car  is 
negligent  in  permitting  it  to  acquire  such  a  rate  of  speed,  while  running  down 
a  steep  grade  in  a  populous  street  in  the  city  of  New  York,  that  it  cannot  he 
stopped  within  a  distance  of  forty  feet,  in  order  to  avoid  striking  a  child  upon 
the  track,  is,  in  an  action  brought  by  the  child  against  the  street  railway  coni- 
pany  to  recover  damages  for  the  injuries  thus  sustained,  a  question  of  fact  for 
the  jury  and  not  one  of  law  for  the  court. 

Semble,  that,  except  in  an  extreme  case,  the  propulsion  of  a  street  car  at  any  given 
rate  of  speed  in  any  street  in  the  city  of  New  York,  cannot  be  said  to  consti- 
tute negligence  as  matter  of  law. 

Appeal  by  the  plaintiff,  John  Fullerton,  an  infant,  by  Phoebe 
Ann  Fullerton,  his  guardian  ad  litem,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  25th  day  of  July,  1898, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  at 
the  close  of  the  plaintiff's  case,  after  a  trial  at  the  New  York  Trial 
Term. 

Edward  C.  James  [Sumner,  Bohinson  <&  Robinson  with  him 
on  the  brief],  for  the  appellant. 

Charles  F,  Brovyni,  for  the  respondent. 

Rumsey,  J.: 

On  the  3d  of  August,  1897,  the  plaintiff,  a  little  child  about  four 
years  old,  was  living  with  his  parents  on  One  Hundred  and  Six- 
teenth street  in  the  city  of  New  York  between  Park  and  Lexington 
avenues.  The  defendant's  line  of  electric  cars  ran  through  that 
street.  On  the  morning  of  that  day,  about  ten  o'clock,  the  plaintiff, 
who  was  in  the  apartments  where  his  family  lived,  under  the  eye  of 
his  mother,  escaped  from  the  rooms  in  some  way  and  went  down 
upon  the  street.     In  a  few  minutes  after  he  arrived  there,  a  car  of 
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the  defendant's  came  upon  the  street  at  Park  avenue,  going  in  the 
direction  of  Lexington  avenue,  and  wliile  it  was  approaching  the 
plaintiff  started  to  run  across  the  street,  but  was  overtaken  by  the 
car  while  he  was  upon  the  track,  and  seriously  injured.  This  suit 
is  brought  to  recover  the  damages  which  he  then  sustained.  Upon 
the  trial,  at  the  close  of  the  plaintiff's  case,  the  learned  justice 
directed  a  verdict  for  the  defendant,  upon  which  judgment  was 
entered.     From  that  judgment  this  appeal  is  taken. 

There  is  no  claim  made  by  the  respondent  that  the  plaintiff  or  his 
mother,  who  had  charge  of  him  at  the  time  he  escaped  from  the 
apartment,  was  guilty  of  contributory  negligence  as  a  matter  of  law ; 
but  the  ruling  of  the  court  is  sought  to  be  maintained  solely  upon 
the  ground  that  the  evidence  failed  to  show  any  negligence  on  the 
part  of  those  in  charge  of  the  car  by  which  the  plaintiff  was  run 
down,  and  it  can  only  be  sustained  if  there  was  such  an  absolute  fail- 
ure of  proof.  The  order  of  the  court  necessarily  involved  a  holding 
that  upon  no  aspect  of  the  evidence  would  the  jury  have  been  war- 
ranted in  finding  that  the  defendant  was  guilty  of  negligence ;  and 
in  the  examination  of  the  correctness  of  this  ruling,  the  plaintiff  is 
entitled  to  have  the  evidence  construed  most  favorably  for  him,  and 
all  doubtful  questions  resolved  in  his  favor.  {Rehherg  v.  Mayor ^ 
91  N.  Y.  137,  141.)  If  two  inferences  can  be  drawn  from  the  facts, 
it  is  for  the  jury  to  say  which  of  the  two  shall  be  drawn  (  Weil  v. 
Dry  Dock.,  E,  Broadway  <&  Battery  Ji,  R.,  119  N.  Y.  147,  153), 
and  it  must  be  presumed  upon  a  nonsuit,  or  a  verdict  ordered  against 
the  plaintiff,  that  the  jury  would  have  drawn  that  inference  which 
is  most  favorable  to  him. 

The  question  presented  here  then  is,  whether  there  is  any  aspect 
of  this  case,  upon  the  evidence,  in  which  the  jury  would  have  been 
warranted  in  finding  that  the  employee  of  the  defendant  engaged 
in  running  the  car  was  guilty  of  negligence  which  brought  about 
the  injury  to  the  plaintiff.  The  car  was  an  electric  ear,  operated  by 
means  of  an  underground  trolley.  It  was  going  east  on  One  Hun- 
dred and  Sixteenth  street.  It  had  turned  into  that  street  at  Park  ave- 
nue and  was  proceeding  towards  Lexington  avenue.  At  Park  avenue 
there  commences  a  sharply  descending  grade  towards  Lexington. 
The  ordinary  speed  of  the  car  is  eight  or  ten  miles  an  hour,  and  the 
jury  would  have  been  warranted  from  the  evidence  in  finding  that 
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at  that  speed  a  car  could  have  been  stopped  within  twenty  feet. 
The  electric  power,  however,  can  be  turned  on  so  as  to  run  the  car 
at  a  much  higher  speed,  in  which  case  the  time  required  to  stop  it^ 
and  the  distance  which  it  would  run  before  being  brought  to  a 
standstill,  are  considerably  greater.  The  evidence  showed  that  after 
the  car  turned  into  One  Hundred  and  Sixteenth  street  on  its  way  east, 
its  speed  became  considerably  accelerated,  so  that  it  was  much  greater 
than  the  usual  speed  at  which  the  car  was  run.  Some  of  the  wit- 
nesses put  the  speed  at  twenty  miles  an  hour.  While  these  estimates 
are  not  necessarily  to  be  accepted  by  the  jury,  yet  it  is  quite  clear 
that  the  jury  might  have  accepted  them  if  they  had  seen  fit  to  do 
so,  because  there  is  nothing  in  the  evidence  which  shows  that  there 
is  anything  incredible  in  that  mte  of  speed,  and  the  evidence  would 
clearly  require  the  jury  to  find  that  the  car  was  running  at  a  rate  of 
speed  very  much  greater  than  ususal.  It  was  upon  a  down  grade 
also,  which  necessarily  made  it  more  difficult  to  control  the  motion 
of  the  car  than  if  it  had  been  running  upon  a  level  track.  The  boy 
stood,  when  he  was  first  seen  by  the  witnesses,  on  the  sidewalk^ 
about  eighteen  feet  from  the  track  on  which  he  was  hurt.  At  that 
time  the  car  was  from  one  hundred  to  one  hundred  and  twenty-five 
feet  away,  proceeding  rapidly  in  the  direction  of  the  boy.  The  wit- 
nesses testified  that  their  attention  was  attracted  to  the  situation  of 
affairs  by  the  outcry  of  a  woman  in  the  window  of  a  house  upon  the 
street,  which  was  immediately  followed  by  screams  from  some  of 
the  women  in  the  car,  and  that  they  noticed  the  boy  was  running 
rapidly  toward  the  track,  evidently  with  the  intention  of  crossing  it. 
The  attention  of  the  motorman  was  attracted  by  these  screams,  and 
he  looked  fii*st  at  the  woman  in  the  window  who  was  screaming ; 
then,  hearing  the  screams  in  the  car,  he  turned  and  looked  into  the 
car ;  and  then,  for  the  first  time,  apparently,  became  aware  of  the 
cause  of  the  outcries  and  looked  forward,  and  as  quickly  as  possible 
took  steps  to  stop  his  car.  The  jury  might  have  found  from  the 
evidence  that  when  the  screams  were  uttered  the  car  was  from 
one  hundred  to  one  hundred  and  twenty-five  feet  away  from 
the  little  boy;  but  that  there  was  some  short  delay  before  the 
motorman  began  to  stop  the  car,  caused  by  his  attention  being 
drawn  to  the  persons  who  were  screaming,  and  that  when 
he  did  begin  to  stop  the  car  it  was  something  over  forty  feet  away 
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from  the  boy,  who  was  rapidly  approaching  the  track.  It  is 
almost  necessarily  to  be  inferred  that  the  motorman  attempted  to 
stop  the  car,  either  because  he  saw  the  boy  upon  the  track,  or 
l)ecause  he  had  reason  to  believe  that  the  boy  would  attempt  to 
cross  the  track  in  front  of  the  car.  In  either  case  the  situation  as 
then  presented  to  him  was  such  that  he  recognized  the  necessity  of 
using  the  appliances  provided  to  bring  the  car  to  a  standstill.  The 
evidence  showed  that  he  was  unable  to  check  the  car  while  it 
was  passing  the  space  between  it  and  the  boy,  but  that  it  was  not 
brought  to  a  standstill  until  the  boy  had  been  run  over  and  very 
seriously  injured.  The  plaintiff  insists  that  the  motorman  permitted 
the  car  to  acquire  such  a  rate  of  speed  that  he  practically  lost  con- 
trol of  it,  and  was  unuble  to  stop  it  in  time  to  protect  persons  who 
might  be  upon  the  street ;  and  for  that  reason  the  jury  might  have 
found  that  he  was  negligent. 

There  is  no  statute  which  prescribes  the  rate  of  speed  at  which 
one  may  run  a  car  through  the  streets  of  the  city  of  New  York,  and, 
therefore,  except  in  extreme  cases,  it  cannot  be  laid  down  that  to 
run  a  car  at  any  given  rate  of  speed  in  any  place  constitutes  negli- 
gence as  matter  of  law.  (Crocker  v.  Knickerbocker  Ice  Co,^  92  N. 
Y.  652;  Bittner  v.  Crosstoioi  liy.  Co.^  153  id.  76.)  It  is  not 
intended  to  say  that  a  rate  of  speed  cannot  be  so  great  that,  taken 
in  connection  with  all  the  circumstances,  the  court  would  not  be 
required  to  hold  that  it  constituted  negligence  of  itself,  but  circum- 
stances which  would  warrant  such  a  holding  would  be  extreme. 
Ordinarily,  the  question  whether  the  speed  constituted  negligence 
is  a  question  of  fact  to  be  determined  by  the  jury  in  view  of  the 
surrounding  conditions  at  the  time.  All  these  things  are  to  be  taken 
into  consideration.  The  duty  of  the  driver  of  the  car  was  to  man- 
age it  in  a  reasonably  prudent  and  careful  manner,  having  in  view 
all  the  conditions  which  surrounded  him  at  the  particular  place 
where  he  was ;  and  whether  in  the  case  at  bar  he  did  so  manage  his 
car  was  to  be  determined  by  the  situation  as  it  was  then  exposed  by 
the  evidence  presented  in  the  case. 

It  appeared  -that  One  Hundred  and  Sixteenth  street  is  built  up 
solidly  on  the  south  side  with  apartment  houses,  and  that  there  are 
one  or  more  houses  on  the  other  side  of  the  street.  Just  at  the  time 
of  the  accident  there  appear  to  have  been  few  pedestrians  upon  the 
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street.  The  grade,  as  has  been  stated,  wtis  steep,  running  down  from 
Park  avenue  to  Lexmgton  in  the  direction  in  wliich  the  car  was 
going,  and  the  neighborhood  was  one  which  it  is  fair  to  infer  was 
populous.  While  there  happened  to  be  no  one  on  the  street  at  that 
time,  yet  it  was  clearly  the  duty  of  the  motorman  to  keep  bis  car 
under  reasonable  control,  so  that  he  could  manage  it  with  suflScient 
promptness  to  stop  it  promptly  if  occasion  arose  to  do  so.  While 
there  must  be  conceded  to  vehicles  of  this  kind  a  right  to  ran  at  a 
considerable  rate  of  speed,  yet  that  rate  of  speed  must  in  all  cases 
be  such  as  is  reasonable  and  safe,  in  view  of  the  corelative  rights 
of  persons  upon  the  streets.  Those  living  upon  the  streets  have 
the  right  to  be  upon  them,  not  only  to  go  backwards  and  for- 
ward, but  to  cross  them  as  their  necessities,  business  and  even 
pleasure  may  require,  and  the  cars  running  along  the  street  must 
be  managed  so  as  to  give  such  persons  a  reasonable  opportunity  to 
exercise  their  riglits  in  the  streets  if  they  use  ordinary  care  in  doing 
so.  To  that  end,  it  is  clearly  the  duty  of  the  pei'sons  controlling  the 
movements  of  such  a  vehicle  to  keep  the  car  under  such  control  as 
to  be  able  to  check  its  speed  or  bring  it  to  a  standstill  in  time  to 
avoid  injury  to  those  persons  who  have  occasion  to  be  upon  the 
street.  To  do  this  involves,  not  only  the  duty  of  regulating  the 
speed  of  the  car  so  tliat  it  may  be  stopped  within  a  reasonable  time, 
but  of  giving  such  a  strict  attention  to  the  situation  as  to  be  able  to 
use  the  appliances  for  bringing  the  car  to  a  stop  without  unnecessary 
delay.  What  conditions  must  exist  to  establish  proper  care,  in  view 
of  those  duties,  in  any  given  case,  cannot  be  laid  down  as  a  matter 
of  law.  They  must  be  questions  of  fact  to  be  determined  by  the 
jury.  It  is  safe  to  say,  however,  that  if  the  jury  should  find  that  a 
motorman  permitted  the  speed  of  his  car  to  be  so  accelerated  upon 
a  down  grade,  where  it  would  be  naturally  diflScult  to  control  it, 
that  he  was  not  able  to  bring  it  to  a  stop  in  the  time  usually  taken 
for  that  purpose  when  the  car  was  running  at  the  ordinary  rate  of 
speed,  he  would  be  guilty  of  negligence  for  which  his  employer 
would  be  responsible.  All,  however,  that  it  is  necessary  to  say  in  this 
case  is,  that  when  it  is  made  to  appear  that  a  heavy  car,  operated 
by  machinery,  running  upon  a  steep  down  grade  in  a  populous  sti^t 
of  a  city,  is  permitted  to  accjuiresuch  a  rate  of  speed  as  this  car  was 
running  at,  so  that  it  could  not  be  stopped  in  a  distance  of  forty  feet 
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if  necessity  required,  the  question  of  negligence  is  for  the  jury  and 
should  not  be  determined  as  a  legal  proposition  by  the  court. 

This  conclusion  requires  that  we  should  reverse  the  judgment  and 
order  a  new  trial,  with  costs  to  the  appellant  to  abide  the  event 
of  the  action. 

Yan  Brunt,  P.  J.,  Babrett  and  Ingraham,  JJ.,  concurred; 
McLaughlin,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


R'UDOLF  Thiry,  an  Infant,  by  Rudolf  W.  Thiry,  his  Guardian  ad 
Litem,  Appellant,  v.  The  Taylor  Brewing  and  Malting  Com- 
pany, Respondent. 

Jiegligence  —  a  pedestHan  run  doicn  by  a  wagon  bearing  tJie  naine  of  a  brewing  com- 
pany—  evidence  to  show  that  the  wagon  was  used  by  t?ie  company* s  agent  and  was 
driven  by  one  of  its  employees  —  scope  of  the  redirect  examination  of  a  Iiostile 
witness — judgment  on  the  merits ^  not  proper  on  a  nonsuit. 

Id  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaiotift  in 
consequence  of  bis  being  run  down  on  March  10,  1897,  by  a  truck  bearing  the 
defendant's  name,  and  driven  by  one  Gallagher,  it  appeared  that  the  defendant, 
a  brewing  company,  owned  a  truck,  which  was  used  by  one  Osborne,  who 
paid  nothing  for  the  use  of  it.  A  letter,  dated  May  21,  1897,  and  written  by 
the  vice-president  of  the  defendant,  stating  that  Osborne  was  its  agent  in  New 
York,  was  offered  in  evidence,  but  excluded,  and  the  secretary  of  the  company 
testified  that  Osborne  sold  ales  of  the  defendant  and  billed  them  in  its  name, 
but  that  he  was  not  an  agent  of  the  company,  and  that  he  occupied  the  same 
relation  March  10,  1897,  that  he  did  in  May.  Another  witness  testified  that  he 
dealt  with  the  defendant  in  February,  1897,  and  that  it  sent  him  two  bills 
(which  he  identified),  the  receipts  upon  which  were  signed  by  Osborne;  that 
Gallagher  delivered  to  him  the  ales  which  were  mentioned  in  such  bills;  that 
on  March  10,  1897,  Gallagher  brought  the  witness  a  barrel  of  ale  which  was 
included  in  one  of  the  bills  presented  and  for  which  the  witness  paid  Osborne. 

Held,  that  it  was  error  to  refuse  to  allow  the  plaintiff  to  put  in  evidence  the  bills 
thus  identified  by  the  witness  and  also  the  letter  of  May  21,  1897 ;  that  if 
such  evidence  had  been  given  there  w^ould  have  been  sufficient  proof  to  war- 
rant the  jury  in  inferring  that  Osborne  was  the  defendant's  agent,  and  that 
Gallagher  was  in  its  emplo}'. 

Upon  the  cross-examination  of  the  secretary  and  treasurer  of  the  defendant,  who 
bad  been  called  by  the  plaintiff  and  appeared  to  be  very  hostile,  he  testified 
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positively  that  the  company  did  not  employ  any  person  in  the  city  of  New 
York,  and  that  it  did  not  pay  any  wages  to  or  control  or  direct  the  person  who 
drove  the  wagon. 

Held,  that  the  plaintiff's  counsel,  upon  the  re-direct  examinatipn  of  this  wit- 
ness, was  entitled  to  ask  him  whether  the  defendant  delivered  ale  in  the  city 
of  New  York  and  why  Mr.  Osborne  was  referred  to  as  its  agent  if  it  had  no 
employees  in  that  city,  and  how  it  was  that  the  defendant  delivered  ale  in  the 
city  which  it  billed  and  for  which  Mr.  Osborne  receipted;  and  whether  the 
witness  did  not  know  as  a  fact  that  the  defendant  sold  and  delivered  ales  in 
that  city. 

A  judgment  dismissing  a  complaint  upon  the  merits  cannot  be  entered  upon  a 
nonsuit  granted  at  the  close  of  the  plaintiff's  evidence,  as  the  nonsuit  is  simply 
a  determination  that,  upon  the  evidence  then  presented,  the  plaintiff  has  not 
shown  himself  entitled  to  any  relief,  and  does  not  operate  as  a  final  adjudica- 
tion which  would  be  a  bar  to  another  action  for  the  same  cause. 

Appeal  by  the-  plaintiff,  Rudolf  Thiry,  an  infant,  by  Rudolf  W. 
Tliiry,  his  guardian  ad  Utem^  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  21st  day  of  February,  1898,  upon 
the  dismissal  of  the  complaint  by  direction  of  the  court  at  the  close 
of  the  plaintiff's  evidence  after  a  trial  at  the  New  York  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day 
of  March,  1898,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

Jidius  IT.  Cohn^  for  the  appellant. 

J,  Frederic  Kernockan,  for  the  respondent. 

RUMSEY,  J. : 

It  was  alleged  by  the  plaintiff  that,  on  the  10th  of  March,  1897, 
on  Second  avenue,  in  the  city  of  New  York,  he  was  run  down  and 
seriously  injured  by  a  truck  driven  by  an  employee  of  the  defend- 
ant. The  allegations  of  the  complaint  were  denied,  and,  upon  the 
issue  thus  formed,  the  case  came  to  trial  in  Fel)ruary,  1898.  At  the 
close  of  the  plaintiff's  evidence  the  court  ordered  a  nonsuit,  and  a 
motion  for  a  new  trial  upon  the  minutes  was  denied.  From  the  judg- 
ment and  the  order  denying  a  new  trial  this  appeal  is  taken. 

By  the  judgment  the  complaint  of  the  plaintiff  is  dismissed  upon 
the  merits.     Such  a  judgment  is  not  warranted  when  a  plaintiff  is 
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nonsuited  The  granting  of  a  motion  for  a  nonsuit  is  simply  a  deter- 
mination that,  upon  the  evidence  then  presented,  the  plaintiff  has 
not  shown  himself  entitled  to  any  relief,  but  its  effect  goes  no  fur- 
ther than  that.  It  is  not  a  determination  that  the  plaintiff  may  not 
be  entitled  to  relief  in  anotlier  action  based  upon  the  same  right,  if 
he  is  able  to  produce  sufficient  evidence  to  establish  his  claim.  It 
amounts  simply  to  an  adjudication  that  in  the  particular  case,  .upon 
the  facts  which  are  made  to  appear  on  the  evidence,  the  plaintiff  is 
not  entitled  to  recover,  and  it  goes  no  further  than  that.  This  judg- 
ment dismissing  the  complaint  upon  the  merits  operates  as  a  final 
adjudication  against  the  right  of  the  plaintiff  to  recover  under  any 
circumstances,  and  it  is  not  warranted  by  the  action  of  the  court  in 
ordering  a  nonsuit.  Therefore,  if  there  were  no  error  which 
required  a  complete  reversal  of  the  judgment,  it  would  be  necessary 
to  modify  it  in  that  regard. 

But,  we  think,  there  is  serious  error  which  requires  that  this  judg- 
ment should  be  reversed  and  the  j)laintiff  have  a  new  trial.  The 
plaintiff  proved  that,  on  the  10th  of  March,  1897,  on  Second  avenue, 
between  Twenty-fourth  and  Twenty-fifth  streets,  in  the  city  of  New 
York,  he  was  run  down  by  a  brewery  truck  and  seriously  hurt.  The 
driver  was  drunk  and  drove  so  carelessly  that  the  jury,  upon  the  facts 
shown  in  that  regard,  would  have  been  compelled  to  say  tLat  he  was 
guilty  of  negligence.  It  appeared  that  the  defendant's  name  was 
on  a  board  on  the  side  of  the  truck.  It  was  made  to  appear  also 
that  the  defendant  had  a  truck  in  this  city  which  was  tlien  used  by 
one  Osborne,  who  paid  nothing  for  the  use  of  it.  The  secretary  of 
the  company  testified  positively  that  Osborne  was  not  the  agent  of 
the  defendant ;  but  tliere  was  produced  in  evidence  a  letter  written 
by  the  vice-president,  dated  the  21st  of  May,  1897,  in  which  he 
stated  that  the  agent  of  the  company  in  New  York  was  Cliarles  H. 
Osborne,  and  the  secretary  testified  that  Osborne  occupied  the  same 
relation  to  the  company  on  the  tentli  of  March  that  he  did  in  May. 
This  letter,  however,  although  identified  and  shown  to  have  been 
signed  by  the  vice-president  of  the  company,  was  excluded  when 
offered  by  the  plaintiff,  and  the  plaintiff  excepted.  It  appeared 
further  from  the  testimony  of  the  secretary  that  Osborne  sold  ales 
of  tlie  defendant  and  billed  them  in  its  name.  The  plaintiff  showed 
App.  Div.— Yol.  XXXYII.         50 
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by  another  witness  that  he  dealt  with  the  Taylor  Brewing  and  Malt- 
ing Company  in  February,  1897,  and  that  they  sent  him  two  bilk 
which  were  offered  in  evidence.  He  identified  tlie  bills  and  testi- 
fied that  the  receipts  upon  them  were  the  signature  of  Osborne. 
He  testified  that  he  knew  Gallagher,  who  had  been  shown  to  be  the 
driver  of  the  truck  which  ran  down  the  child;  that  Gallagher 
delivered  to  him  the  ales  which  he  bought  and  which  were  men- 
tioned in  the  bills  receipted  by  Osborne  ;  that  this  driver  Gallagher 
was  at  his  place  on  the  10th  of  March,  1897  ;  that  he  then  brought 
the  witness  a  barrel  of  ale,  which  was  included  in  one  of  the  bills 
presented  and  for  which  the  witness  paid  Osborne.  After  having 
made  that  proof  the  plaintiff  offered  in  evidence  the  bills  which  had 
been  identified.  These  were  objected  to  and  excluded,  and  the 
plaintiff  excepted  to  that  ruling.  This  was  substantially  all  the 
evidence  received  or  offered  on  the  part  of  the  plaintiff.  The 
learned  justice  who  presided  at  the  trial  held  that  the  plaintiff  had 
failed  to  give  evidence  which  would  warrant  the  jury  in  finding 
that  the  driver  was  in  the  employ  of  the  defendant  at  the  time  of 
the  occurrence. 

While  it  is  probable  that  upon  the  testimony  which  the  learned 
trial  justice  received,  the  conclusion  which  he  reached  was  correct, 
yet  there  is  no  doubt  that  if  the  evidence  offered  by  the  plaintiff 
and  which  was  excluded  upon  the  defendant's  objection,  had  been 
permitted  to  go  to  the  jury,  there  would  have  been  suflicient  proof 
of  the  employment  of  Gallagher  by  the  defendant  to  put  it  to  its 
defense.  This  evidence  was  clearly  competent.  If  admitted,  it 
would  have  shown  that  Osborne  was  the  agent  of  the  company  in 
May,  1897,  and  occupied  the  same  position  on  the  tenth  of  March  in 
that  year ;  that  he  sold  ales  of  the  company,  received  the  pay  and 
receipted  for  it  in  the  name  of  the  company.  It  would  have  shown 
further  that  the  ales  sold  by  him  as  sucli  agent  were  delivered  in  the 
company's  truck,  which  was  put  at  his  disposal  by  it  for  that  pur- 
pose ;  that  that  truck  was  the  same  one  which  ran  down  the  plain- 
tiff, and  was  driven  at  that  time  by  a  person  who  on  that  very  day 
was  engaged  in  delivering  ales  for  Osborne,  which  he  had  sold  for 
the  defendant.  If  this  evidence  had  been  received  the  jury  might 
have  inferred  that  the  person  who  drove  tliis  truck  and  wha  ran 
down  the  plaintiff  was  in  tlie  employ  of  the  defendant.     The  plain- 
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tiflE  was  entitled  to  have  this  evidence  received,  that  the  jury  might 
consider  it.  For  the  error  in  refusing  it  there  must  be  a  new  trial. 
The  plaintiff  called  as  a  witness  one  Kernochan,  who  was  the 
secretary  and  treasurer  of  tlie  defendant  at  the  time  of  this  occur- 
rence, and  was  the  secretary  when  he  was  sworn  as  a  witness.  It 
was  clear  from  his  testimony  that  he  was  familiar  with  the  business 
of  the  company,  and  it  is  very  evident,  not  only  from  his  position, 
but  from  the  manner  in  which  he  answered  tlie  questions  asked  by 
the  plaintiff's  counsel,  that  he  was  a  very  hostile  witness.  After  he 
had  been  examined  on  the  part  of  the  plaintiff  he  was  cross-exam- 
ined by  the  counsel  for  his  own  company.  Upon  that  cross-examina- 
sion  he  testified  positively  that  the  company  had  no  place  of  business 
in  the  city  of  New  York  on  the  10th  of  March,  1897,  nor  did  it 
have  any  pei*sons  whom  it  employed  in  its  business  in  that  city  on 
that  day,  and  that  it  did  not  pay  any  wages  to  or  control  or  direct 
the  person  who  drove  the  wagon.  After  the  cross-examination  was 
finished  the  plaintiff's  counsel  attempted  to  re-examine  the  witness 
on  that  point,  and  he  was  asked  whether  the  defendant  delivered  ale 
in  the  city  ?  This  question  the  court  excluded  of  its  own  motion. 
He  was  then  asked  why  Mr.  Osborne  was  referred  to  as  agent  of 
the  company  if  it  had  no  employees  in  the  city  ?  This  was  objected 
to  and  excluded.  He  was  then  asked,  if  they  had  no  employees  in 
the  city,  how  it  was  that  they  deliver  ale  in  the  city  which  they  bill 
and  for  which  Mr.  Osborne  receipts  ?  That  was  objected  to  and 
excluded.  He  was  then  asked  if  he  did  not  know,  as  a  fact,  that 
they  sold  and  delivered  ales  in  the  city.  The  court  excluded  that 
question  again  of  its  own  motion,  and  the  plaintiff  excepted  to  that  as 
well  as  to  the  preceding  rulings.  We  think  each  of  these  rulings  was 
erroneous.  While  the  witness  was  nominally  the  plaintiff's  witness, 
yet  he  was  in  the  employ  of  the  defendant  and  one  of  its  officers, 
and  it  is  very  clear  from  the  evidence  that  he  was  entirely  devoted 
to  their  interest,  even  to  the  extent  of  evading  the  answers  to  ques- 
tions which  were  put  to  him  by  the  plaintiff.  The  testimony  which 
he  gave  in  response  to  the  counsel  of  his  company  was  exceedingly 
important.  If  true,  it  would  go  far  to  defeat  the  plaintiff.  The 
plaintiff  was  entitled  to  examine  him  thoroughly  in  regard  to  that 
testimony  by  which  he  was  not  concluded.  {Beclccr  v.  Koch,  104 
N.  Y.  394.)     All  the  questions  excluded  were  within  the  limits  of 
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a  proper  cross-examination  and  it  was  erroneous  not  to  require  them 
to  be  answered. 

For  these  errors  the  judgment  and  order  appealed  from  sliould 
be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event  of  the  action. 

Van  Brunt,  P.  J.,  Barrett,  Ingraham  and  McLaughlin,  JJ., 
<;oncurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Frances  Kudolph,  as  Administratrix,  etc.,  of  Herman  Rudolph, 
Deceased,  Appellant,  v,  Alphonse  Mont  ant  and  Charles  F. 
BicHARDs,  Respondents. 

2^€gligence  —  a  person  standing  in  a  passage  to  an  elevator,  in  broad  daylight,  seen 
tofaU  backwards  into  the  shaft,  where  he  is  killed  —  contributory  negligetiee. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, caused  by  the  alleged  negligence  of  the  defendant,  it  appeared  that  the 
defendant  maintained  an  elevator  shaft  which  opened  upon  a  public  street,  the 
distance  from  the  outer  edge  of  the  door  sill  to  the  elevator  shaft  being  about 
four  feet  eight  inches,  and  the  construction,  location  and  situation  of  the  shaft 
being  obvious  to  an}'  one;  that  about  one  o'clock  on  a  very  bright  afternoon, 
the  plaintiff's  intestate  was  seen  standing  in  the  passage  to  the  elevator  with 
his  face  towards  the  street,  and  was  afteiw^ard  seen  to  fall  backward  into  the 
shaft  where  he  was  killed  by  the  descending  elevator. 

Meld,  that  there  was  nothing  to  show,  or  from  which  an  inference  could  be  drawn, 
that  the  plaintiff's  intestate  was  free  from  contributory  negligence,  and  that 
the  complaint  was  properly  dismissed. 

Appeal  oy  the  piaintiff,  Frances  Rudolph,  as  administratrix,  etc., 
of  Herman  Rudolph,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  3d  day  of  January,  1898,  upon 
the  dismissal  of  tlie  complaint  by  direction  of  the  court  after  a  trial 
at  the  New  York  Trial  Term. 

Otto  Horwitz,  for  the  appellant. 

Perry  D,  Traj^ord^  for  the  respondents. 
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Patterson,  J. : 

The  plaintiff  sued  to  recover  damages  for  wrongfully  causing  the 
death  of  her  intestate.  It  appears  that  the  defendants  were  in  the 
occupation  of  certain  premises  known  as  No.  89  Leonard  street,  in 
the  city  of  New  York,  where  they  carried  on  their  mercantile  busi- 
ness. On  such  premises  there  was  a  shaft  in  which  an  elevator  car 
was  operated.  The  allegations  of  the  complaint  are  that  this  shaft 
was  constructed,  erected  and  inclosed  in  a  negligent  and  unskillful 
manner,  and  was  in  such  a  defective  condition,  for  the  want  of 
proper  and  substantial  inclosures,  that  the  deceased,  while  lawfully 
on  the  premises,  fell  into  the  elevator  shaft  and  was  so  crushed, 
bruised  and  injured  therein  that  he  died  in  consequence  of  such 
injuries.  It  was  shown  upon  the  trial  that  the  entrance  to  the  ele- 
vator was  immediately  from  the  sidewalk  on  Leonard  street.  At 
the  time  the  accident  occurred,  the  doorway  at  the  front  was  wide 
open.  The  distance  from  the  outer  edge  of  the  door  sill  to  the  ele- 
vator pit  was  four  feet  eight  inches.  The  construction  of  this 
entrance  or  passage  to  the  elevator,  and  the  location  and  situation 
of  the  pit,  were  obvious  to  any  one.  The  accident  occurred  on  a 
very  bright  day,  at  about  one  o'clock  in  the  afternoon,  and  the 
interior  of  the  elevator  shaft  and  the  approach  thereto  were  plainly 
noticeable,  even  from  across  the  street.  There  is  nothing  whatever 
to  show  anything  more  than  the  occurrence  of  the  accident,  except 
that  the  plaintiff's  intestate  was  seen  standing  in  the  entry  or  pas- 
sage to  the  elevator,  with  his  face  towards  the  street,  and  was  after- 
wards seen  to  fall  backward  into  the  pit,  and  either  as  he  fell,  or 
while  he  was  in  the  pit,  the  descending  car  struck  him.  The  only 
security  in  front  of  the  pit  that  had  been  provided  was  a  chain, 
which,  when  up,  extended  in  front  of  the  pit  and  was  secured 
to  the  walls  on  either  side  of  the  entry.  Whether  that  chain 
was  up  at  the  instant  of  the  happening  of  the  accident  does 
not  satisfactorily  appear.  At  the  close  of  the  trial  a  motion 
was  made  for  a  nonsuit.  The  justice  presiding  reserved  his 
decision  upon  that  motion,  as  authorized  by  section  1187  of 
the  Code  of  Civil  Procedure,  and  took  a  verdict  on  the  following 
questions :  First  "  Was  the  plaintiff  free  from  any  negligence  con- 
tributing to  the  happening  of  the  accident ? "  Secornl,  "Was  the 
accident  caused  solely  through  the  negligence  of  the  defendants  ? " 
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Third.  "  Were  the  defendants  guilty  of  negligence  as  to  the  dece- 
dent, in  liaving  the  place  in  question  as  it  was  at  the  time  of  the  acci- 
dent ? "  Each  of  those  questions  was  answered  in  the  affirmative, 
and  the  jury  fixed  the  damages.  Thereupon  the  judge  granted  the 
motion  to  dismiss  the  complaint,  to  which  an  exception  was  takdn 
and  this  appeal  is  from  the  judgment  entered  upon  the  nonsuit. 

It  is  unnecessary  to  discuss  the  question  of  the  defendants'  negli- 
gence or  their  violation  of  the  statute  in  maintaining  the  elevator 
without  tliat  sufficient  guard  or  protection  which  was  required  by 
law,  for  the  disposition  made  of  the  case  by  the  trial  judge  was  right, 
there  being  absolutely  nothing  to  show,  or  from  which  an  inference 
could  be  drawn,  that  the  plaintiffs  intestate  was  free  from  contribu- 
tory negligence.  The  construction  and  the  condition  of  the  entrance 
to  the  elevator  and  of  the  pit  were  plainly  visible  to  every  one,  and 
it  is  inconceivable  that  the  plaintiff's  intestate  could  have  entered 
upon  the  premises  without  noticing  them.  There  is  nothing  to  show 
that  he  was  in  any  other  than  an  ordinary  condition  of  health,  and 
if  he  were  at  all  attentive,  he  must  have  seen  the  surroundings  of 
the  place  when  he  went  in.  All  that  the  evidence  discloses  is  that 
he  was  standing  there  and  then  was  observed  to  fall  backward  into 
the  pit.  There  is  nothing  to  indicate  that  he  became  ill  and  fell, 
And  the  speculation  that  he  inadvertently  and  through  absent-minded- 
ness stepped  backward,  is  just  as  reasonable  a  guess  as  any  other  that 
<»n  be  indulged  in. 

It  has  been  settled  in  this  State  by  a  long  line  of  authorities  that, 
wherever  no  fact  or  circumstance  appears  from  which  an  inference 
can  be  drawn  that  an  injured  person  was  free  from  contributory  negli- 
gence, a  complaint  in  an  action  of  this  character  must  be  dismissed. 
The  whole  subject  is  well  summed  up  in  the  case  of  Wiwirowski  v. 
Z.  .S'.  c&  M.  k  R.  Co.  (124  ]Sr.  Y.  425)  as  follows:  "The  bur- 
den  of  showing  that  the  plaintiffs  intestate  was  free  from  contribu- 
tory negligence  rested  upon  the  plaintiff.  It  is  true  that  the  want 
of  negligence  may  be  established  from  inferences  which  may  be 
properly  drawn  from  the  surrounding  facts  and  circumstances,  as  in 
the  case  of  Galvin  v.  Mayor^  etc.  (112  N.  Y.  223).  But  such  infer- 
ence cannot  be  drawn  from  a  presumption  that  a  person  will  exer- 
cise care  and  prudence  in  regard  to  his  own  life  and  safety,  for  the 
reason  that  human  experience  is  to  the  effect  that  persons  exposed 
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to  danger  will  frequently  forego  the  ordinary  precautions  of  safety. 
And  when  the  circumstances  point  as  much  to  tlie  negligence  of  the 
deceased  as  to  its  absence,  or  point  in  neither  direction,  a  nonsuit 
should  be  granted.  {Cordell  v.  jV.  Y.  C,  <&  IL  li,  Ji,  B,  Co,,  75  N. 
Y.  330.  See,  also,  Reynolds  v.  iV^.  Y.  C,  itb  H.  R.  R,  R,  Co.,  58 
N.  Y.  248 ;  Iloaff  v.  J^.  F.  C.  &  IL  R,  R.  R.  Co.,  Ill  id.  199 ; 
Bond  v.  Smith,  113  id.  378.) " 

In  the  case  before  us  the  circumstances  point  in  neither  direction. 
We  have  nothing  but  the  fact  of  the  plaintiff's  intestate  being  there, 
being  injured,  and  the  manner  in  which  the  injuries  were  inflicted. 

In  this  state  of  the  record  the  direction  of  the  nonsuit  was  proper, 
and  the  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Edmund  C.  Converse,  Kespondent,  v,  Sevektn  B.  Sharpe  and        jjj,  ^ 
James  O.  Clark,  as  Receivers  of  the  American  Casualty  Insur-        I  ?Ii^' 

'  |a161a571. 

ANOE  AND  Security  Company  in  the  State  of  New  York,  Appel- 
lants, Impleaded  with  Hugh  J.  Grant,  as  Receiver  of  The  St. 
Nicholas  Bank,  Respondent,  and  Others. 

CorporatiMi — loana  by  directon  to  relieve  a  supposed  temporary  embarrassment—- 
right  of  such  directors  to  retain  securities  given  as  collateral,  as  against  a  receiver. 

Directors  of  a  corporation  who,  without  knowledge  of  its  hopeless  insolvency, 
loan  moneys  to  it  for  the  purpose  of  relieving  it  from  what  they  believe  to  be 
merely  a  temporary  embaiTassment,  upon  the  faith  of  securities,  which  in 
pursuance  of  a  resolution  of  the  board  of  directors  are  subsequently  deposited 
with  one  of  them  as  collateral  to  the  loan,  are  entitled  to  retain  such  securities 
as  against  receivers  of  the  corporation  subsequently  appointed. 

Appeal  by  the  defendants,  Severjn  B.  Sharpe  and  another,  as 
receivers  of  the.  American  Casualty  Insurance  and  Security  Com- 
pany, from  an  interlocutory  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  25th  day  of  May,  1898,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  the  New  York  Special  Term. 
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Eugene  Lamh  Richards^  Jr,^  for  the  appellants. 

Edward  B,  Hill^  for  the  plaintiff,  respondent. 

John  M,  Bowers^  for  the  respondent  Hugh  J.  Grant,  as  receiver 
of  the  St.  Nicholas  Bank. 

Patterson,  J. : 

The  plaintiff  (respondent),  having  in  his  possession  a  fund,  consist- 
ing of  securities  and  the  proceeds  of  securities  placed  in  his  hands 
under  a  certain  trust,  brought  this  action  asking  a  judicial  determina- 
tion as  to  the  ownership  of  the  fund ;  that  his  account  might  be 
taken  and  distribution  awarded  to  or  among  those  found  entitled 
thereto.  The  justice  at  Special  Term  decided  that  the  plaintiff, 
the  defendant  Flagler,  the  defendants  Slocum  and  Kingsbury,  and 
the  defendant  Grant,  receiver,  were  entitled  to  the  whole  of  the 
fund,  and  from  an  interlocutory  judgment  entered  on  such  decision 
this  appeal  is  taken. 

Prior  to  October,  1893,  the  securities  involved  herein  belonged  to 
the  American  Casualty  Insurance  and  Security  Company,  a  Mary- 
land corporation.  About  the  23d  of  November,  1893,  that  corpo- 
ration being  insolvent,  the  defendants  Sharpe  and  Clark  were 
appointed  its  receivers  in  the  State  of  New  York.  On  or  about  tlie 
16th  of  November,  1893,  the  securities  (as  they  are  for  convenience 
called)  were  placed  in  the  hands  of  the  plaintiff  by  Gen.  Slocum, 
who  was  then  the  president  of  the  American  Company,  he  having 
been  elected  to  that  position  some  time  in  the  summer  of  1893,  as 
the  successor  of  one  Midgley.  Tliey  were  given  into  the  possession 
of  the  plaintiff  upon  trust,  to  hold  them  as  collateral  for  an  obliga- 
tion or  indebtedness  of  the  American  Company  to  the  plaintiff,  and 
Arthur  B.  Graves,  president  of  the  St.  Nicholas  Bank,  and  Gen. 
Slocum  and  John  H.  Flagler.  The  nature  and  origin  of  this  indebt- 
edness is  the  important  subject  of  inquiry  to  be  made  in  this  case. 
On  the  21st  of  November,  1893,  four  promissory -notes  were  made 
by  the  American  Company.  They  were  signed  by  Gen.  Slocum, 
president,  and  R.  K.  Sheldon,  treasurer,  each  for  the  sum  of  $15,000, 
payable  on  demand,  and  each  reciting  that  it  was  given  for  value 
received,  was   to  draw  interest  at  tlie  rate  of  six   per   cent   per 
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annnm  from  October  28,  1893,  and  stating  that  the  company  had 
"  deposited  with  E.  C.  Converse  collateral  security  for  the  protection 
of  this  note,  and  three  others  of  like  amount,  issued  this  day,  with 
authority  to  sell  the  same  at  the  broker's  board  or  at  a  public  or 
private  sale  at  his  option  on  the  non-performance  of  this  promise 
and  without  notice."  It  appears  that  in  October  and  early  in 
November,  1893,  Converse,  , Graves,  Flagler  and  Slocum  each 
advanced  the  sum  of  $15,000  to  the  American  Company.  The 
promissory  notes  above  referred  to  related  to  those  advances. 
Early  in  October  it  was  ascertained  that  the  company  was  in  finan- 
cial embarrassment.  Its  business  had  been  conducted  by  the  firm 
of  Beecher,  Schenck  &  Co.,  its  general  managers.  Midgley,  the 
president  of  the  company,  was  a  member  of  that  firm.  Slocum, 
Flagler,  Graves  and  Converse  were  directors  of  the  American  Com- 
pany. The  difliculties  of  the  company  largely  arose  from  personal 
transactions  of  the  general  managers  with  it,  in  the  course  of  which 
a  very  large  indebtedness  arose  from  them  to  it.  In  the  months  of 
October  and  November  there  was  in  contemplation  a  scheme  or 
plan  to  relieve  the  company  of  its  embarrassment,  one  feature  of 
which  it  is  asserted  related  to  a  subscription  by  the  directors,  or 
some  of  them,  to  pay  the  whole  or  some  part  of  this  debt  of  Beecher, 
Schenck  &  Co.  At  the  same  time  the  directors  of  the  company, 
not  knowing  of  the  extent  of  its  difficulties  or  that  it  was  actually 
and  hopelessly  insolvent,  made  efforts  to  relieve  it  from  what  they 
supposed  to  be  only  its  temporary  embarrassment.  Gen.  Slocum 
had  assumed  the  presidency,  but  early  in  October  he  called  a  meet- 
ing of  some  of  the  directors  at  the  office  of  Mr.  Sewell,  the  general 
counsel  of  the  company,  and  then  and  there  declared  that  he  would 
not  continue  in  the  position  unless  a  fund  were  raised  by  which  the 
company's  pressing  obligations  which  required  immediate  payment 
could  be  provided  for.  As  a  result  of  the  conference,  four  of  the 
directors  (including  Gen.  Slocum)  agreed  to  loan  SI 5,000  each, 
and  the  money  was  actually  advanced  between  the  second  or  third 
of  October  and  the  middle  of  November.  It  is  claimed  by  the 
lenders  that  it  was  agreed  at  the  time  and  as  part  of  their  contract 
that  they  should  have  security  for  their  loans,  and  there  is  in  the 
record  a  resolution  of  the  directors  of  the  American  Company  passed 
App.  Div.— Vol.  XXXVII.         51 
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October  27,  1893,  authorizing  security  to  be  given  to  those  loaning 
money  to  protect  the  credit  of  the  company.  On  the  trial  of  this 
action  the  receivers  of  the  American  Company  claimed  the  whole 
fund  on  the  following  grounds:  Firsts  that  it  was  shown ^  by  the 
•  proofs  that  the  moneys  advanced  by  the  four  parties  named  were  so 
advanced  as  a  subscription  to  the  payment  or  reduction  of  the  debt 
of  Beecher,  Schenck  &  Co.,  and  as  part  of  a  general  scheme  of 
rehabilitating  the  company,  and  that  the  taking  of  the  security  sub- 
sequently to  advancing  the  money  was  a  mere  subterfuge  by  which 
they  could  reimburse  themselves,  the  company  being  hopelessly 
insolvent  and  the  appointment  of  receivers  being  inevitable. 
Second^  that,  under  such  circumstances,  the  four  parties  named, 
being  directors  of  the  company,  could  not  secure  to  themselves 
an  advantage  by  way  of  a  preferential  payment  or  security  of 
the  moneys  so  advanced,  and  that  a  court  of  equity  will  com- 
pel them  to  make  restitution,  and  that  inasmuch  as  the  ques- 
tion of  ownership  and  right  to  the  possession  of  the  securi- 
ties or  their  proceeds  is  involved  in  this  case,  the  fund  should 
be  awarded  to  the  receivers  as  the  representatives  of  the  com- 
pany. On  the  other  hand,  the  plaintiff,  the  successors  in  inter- 
est of  Gen.  Slocum;  the  defendant  Grant,  receiver  of  the  St. 
Nicholas  Bank  (who  now  stands  in  the  place  of  and  represents  the 
interest  of  Graves),  and  the  defendant  Flagler  claim  that  they  are 
entitled  to  the  fund  by  virtue  of  a  contract  made  at  the  time  the 
money  was  advanced  that  they  should  have  security  for  it ;  that  the 
security  was  given  and  was  part  of  the  consideration  upon  which  the 
loan  was  made ;  that  the  lenders  acted  in  the  whole  transaction  in 
good  faith  and  in  an  honest  effort  to  relieve  the  company  in  its 
supposed  temporary  difficulties. 

The  claim  of  the  receivers  of  the  American  Company  is  based 
necessarily  on  the  proposition  that  Flagler,  Graves,  Converse  and 
Slocum,  being  directors  of  that  company,  could  not  so  contract  with 
it,  or  deal  with  its  assets,  as  to  secure  an  indebtedness  to  them  to  the 
prejudice  and  detriment  of  the  creditors  or  stockholders  of  that 
corporation.  The  subject  of  their  obtaining  by  their  own  acts  a 
preference  in  view  of  the  insolvency  or  imminency  of  insolvency  of 
the  corporation,  against  the  provisions  of  the  General  Stock  Corpo- 
ration Law  of  New  York,  of  course  is  not  before  us,  as  this  was  a 
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foreign  corporation  ;  but,  nevertheless,  it  is  true  that  a  court  of 
equity  will  scrutinize,  with  extreme  care,  all  contracts  made  by 
directors  of  a  corporation,  with  themselves,  and  for  their  own  bene- 
lit  and  all  transfers  of  property  made  to  them  by  themselves  m 
trustees,  and  may  refuse  to  recognize  such  contracts  and  set  aside 
such  transfers  under  certain  circumstances  in  case  they  injure  any 
public  interest  or  the  private  interest  of  any  shareholder  or  creditor, 
even  though  the  contract  or  transfer  is  executed  in  good  faith. 
{Skinner  v.  Smithy  134  N.  Y.  240.)  But,  as  was  said  in  Twin- 
Lick  Oil  Company  v.  Marbury  (91  U.  8.  587),  while  it  is  true  that 
a  director  of  a  corporation  is  bound  by  all  rules  of  conscience  and 
fairness  which  courts  of  equity  have  imposed  as  guides  in  dealing  in 
such  cases,  it  cannot  be  maintained  that  any  rule  forbids  one  director 
among  several  from  loaning  money  to  the  cox  j^oration  when  the 
money  is  needed  and  the  transaction  is  open  and  otherwise  free  from 
blame  and  of  taking  the  benefit  of  security  for  the  p'ayment  of  such 
loan.  {Kinsman  v.  Fislc^  83  Hun,  494.)  In  many  cases,  contracts 
by  which  personal  advantages  are  secured  to  directors  as  part  of  the 
consideration  ot  a  contract  even  honestly  made,  may  on  repayment 
of  what  has  been  advanced,  be  set  aside,  as  voidable  by  the  parties 
interested  in  the  corporation  {Duncomh  v.  N.  1\  IL  <&  N.  li,  li. 
Co.^  84  N.  Y.  190),  but  this  is  not  siich  a  case. 

The  trial  judge  found,  and  he  could  not  have  done  otherwise  on 
the  evidence,  that  the  advances  of  money  made  by  the  four  parties 
were  not  so  made  in  view  of  any  other  purpose  than  to  loan  to  the 
corporation  a  sum  of  money  to  pay  urgent  demands  which  it  was 
necessary  to  pay  to  maintain  the  credit  of  the  company  and  thus  to 
preserve  its  business  and  assets  for  the  benefit  of  the  stockholders 
and  of  the  creditors.  We  have  no  reason  to  doubt  the  statements 
that  neither  of  these  directors  knew  the  actual  condition  of  the  com- 
pany. It  is  not  a  question  of  remissness  of  duty  on  their  part  in 
acquainting  themselves  as  directors  with  the  condition  of  the  com- 
pany. If  any  injury  has  been  suffered  by  the  stockholders  on  that 
account,  they  have  their  common-law  action  for  damages.  This 
money  was  loaned  by  the  four  directors  in  the  same  way  that  any 
stranger  might  have  loaned  it,  and  the  contract  for  security  was  an 
incident  of  and  connected  with  that  loan  and  inseparable  from  it. 
There  was  no  personal  advantage  in  making  the  contract ;  it  wm  alto- 
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gether  for  the  benefit  of  the  company  and  was  rather  disinterested 
than  otherwise. 

None  of  the  cases  have  gone  so  far  as  to  hold  that  directors  of  a 
corporation  may  not  with  their  individual  funds  make  the  effort  to 
tide  over  a  temporary  embarrassment  of  the  company  and  to  keep  it 
solvent  and  to  continue  a  going  business  believed  to  be  of  great 
value,  unless  at  the  risk  of  a  personal  loss  of  their  money  legitimately 
used  in  that  effort.  In  holding  that  a  contract  to  take  security  for  a 
loan  thus  made  is  not  void^  there  is  no  violation  of  any  rule  of  law 
or  equity,  it  being  fairly  established  that  the  transaction  was  purely 
of  the  character  mentioned.  It  must  be  open  and  above  board, 
plain  and  obvious  in  all  its  details,  and  if  it  stands  that  test,  the 
directors  contracting  taking  no  more  than  suiBcient  security  for  their 
loan,  there  is  no  violation  of  that  duty  (avoiding  absolutely  the  con- 
tract) which  agents  occupying  fiduciary  relations  owe  to  their  princi- 
pals, for  in  those  relations  the  duties  and  obligations  of  director  to 
their  corporations  are  to  be  found.  The  contract  may  be  voidahley 
but  restitution  of  the  money  loaned  must  be  made  if  that  contract  is 
to  be  avoided.  {Steinway  v.  Steinway^  2  App.  Div.  304 ;  affd.,  157 
N.  Y.  710.) 

The  facts  of  this  case  are  very  plain  on  the  record.  The  giving  of 
security  was  part  of  the  contract  and  the  loan  was  made  upon  the 
faith  of  it  and  it  was  agreed  from  the  beginning  that  the  securities 
should  be  deposited  iti  the  hands  of  Mr.  Converse,  the  plaintiff,  as 
trustee  for  himself  and  the  other  lendere,  and  that  security  was  not 
even  adequate  to  cover  the  loan.  The  securities  were  not  delivered 
into  the  trustee's  possession  until  November,  but  there  was  a  reasou 
for  it.  He,  being  the  appointee  or  depositary  and  trustee,  was 
absent  from  the  city  of  New  York  most  of  the  time  between  the 
date  of  the  meeting  at  Mr.  Sewell's  ofiice  and  the. tenth  of  Novem- 
ber. On  his  return  to  New  York,  and  about  the  sixteenth  of 
November,  the  certificates  of  stock  (being  the  securities)  were  sent 
to  him,  but  there  was  an  informality  in  the  powers  of  attorney 
annexed  to  them  and  they  were  returned  to  Gen.  Slocum,  and 
when  the  proper  corrections  were  made  they  were  handed  back  to 
the  tnistee.  Tlie  giving  of  the  security  was  not  an  afterthought ; 
it  was  not  a  taking  of  property  of  the  company  to  secure  an  ante- 
cedent debt  to  the  lenders  of  the  money.     It  was  all  done  in  per- 
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formance  of  one  of  the  terms  and  conditions  of  the  loan,  and  the 
whole  transaction  being  honest,  open,  spread  upon  the  books  and 
records  of  the  company  and  made  and  intended  for  the  direct 
advantage  of  the  company,  we  think  the  court  was  right  in  its 
decision. 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Inqraham  and  McLaughlin,  JJ., 
concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


National  Wall  Paper  Company,  Respondent,  v.  Meyer  L.  Sire,        rSaai^ 
Appellant,  Impleaded  with  Others.  |!^P 

Mechanic^ %  lien  —  circumstances  under  which  tJu  consent  of  an  owner  to  repairs 
made  by  a  tenant  will  not  be  inferred. 

Where  a  tenant,  in  possession  of  premises  under  a  lease  requiring  him  to  make 
all  ordinary  repairs,  enters  into  a  contract  for  the  decoration  of  the  premises  with 
a  person  who  knows  that  he  is  dealing  with  the  tenant  and  also  who  the  owner 
is,  the  fact  that  such  owner  visits  the  premises  during  the  progress  of  the 
work  and  expresses  his  admiration  of  it  to  the  person  in  charge  thereof,  is  not 
such  a  consent  thereto  as  will  subject  his  interest  in  the  premises  to  a  mechanic's 
lien  filed  for  the  work  done  under  the  contract  with  the  tenant.  In  such  a  case 
no  active  duty  of  interference  rests  upon  the  owner. 

Appeal  by  the  defendant,  Meyer  L.  Sire,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  29th  day  of  April,  1898, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

Albert  L  Sire^  for  the  appellant. 

Henry  B,  Gayley^  for  the  respondent. 

Patterson,  J. : 

From  a  judgment  of  foreclosure  of  a  mechanic's  lien  rendered 
against  the  owner  and  the  lessee  of  certain  real  property  situate  in 
the  city  of  New  York,  the  owner  appeals.     The  premises  belonged 
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to  tlie  defendant  Sire,  and  upon  the  trial  of  the  cause  the  justice 
presiding  decided  that  labor  was  performed  and  materials  were 
furnished  witli  the  knowledge  and  consent  of  the  owner  (except  as 
to  certain  rejected  items),  and  that  consequently  his  estate  in  the 
land  was  bound,  under  the  1st  section  of  the  Mechanics'  Lien  Law 
of  1885  (Chap.  342,  as  amd.  by  Laws  of  1895,  chap.  673),  which 
makes  provision  for  a  lien  when  work  is  done  and  materials  are  sup- 
plied with  the  consent  of  the  owner  of  property. 

The  inquiry  in  this  case  is  essentially  one  of  fact,  viz. :  Did  the 
owner,  Sire,  consent  to  the  repairs  and  alterations  made  by  the 
plaintiff,  the  lienor,  upon  the  premises  ?  Mr.  Sire  was  not  in  pos- 
session of  those  premises  at  the  time  the  plaintiff  contracted  to  do 
the  work,  nor  while  it  was  in  progress ;  but  they  were  in  the  posses- 
sion of  the  defendant  Stranahan,  his  lessee.  All  ordinary  repairs 
were  to  be  made  by  the  lessee.  The  plaintiff  contracted  with  the 
lessee  and  with  no  one  else.  The  contract  was  negotiated  by,  and 
all  the  work  done  in  pursuance  of  it  was  performed  under  the  super- 
vision of,  one  Allen.  He  knew  that  Stranahan  was  the  lessee  and 
not  the  owner,  but  he  did  not  know  at  the  time  the  contract  was 
made  of  the  terms  and  conditions  of  the  lease.  He  also  knew  that 
Sire  was  the  owner  of  the  property,  and,  as  he  testifies,  he  saw  Sire 
frequently  upon  the  premises  while  the  work  under  the  contract 
was  being  done,  but  he  never  spoke  to  him  either  upon  the  subject 
of  the  contract  or  of  the  work,  and,  indeed,  he  swears  that  he  never 
spoke  to  him  at  all.  Sire  was  in  no  way  connected  with  the  con- 
tract. It  is  not  claimed  or  pretended  that  he  ever  gave  any  affirma- 
tive consent  tq  the  making  of  the  contract,  nor  did  he  ever  in  any 
way  express  himself  to  any  one  connected  with  the  plaintiff  as 
approving  or  adopting  the  work  while  it  was  in  progress.  Under 
those  circumstances  the  only  way  in  which  the  consent  required  by 
the  statute  could  be  established  was  by  inference  to  be  drawn  from 
the  acts,  conduct  or  declarations  of  the  owner.  There  are  many 
cases  in  the  books  illustrating  the  application  of  the  word  "consent'^ 
as  used  in  Mechanics'  Lien  Laws,  where  it  has  been  sought  to  bind 
the  interest  of  an  owner.  There  is  no  definition  sufficiently  wide  or 
comprehensive  to  include  all  cases  ;  but  the  term  "  with  the  consent 
of  the  owner,"  as  used  in  the  statute,  implies  that  the  owner  has 
power  to  give  or  withhold  his  consent  in  respect  to  the  constructiony 
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alteration  or  reparation  of  the  building.  (  Voaseller  v.  Slater^  25 
App.  Div.  372.)  An  examination  of  the  authorities  under  local 
statutes  as  well  as  under  the  general  law  will  disclose  that  in  each 
of  them  the  element  of  consent,  where  it  has  depended  upon  an 
inference,  has  been  made  out,  not  from  a  general  definition,  but  from 
the  particular  circumstances  of  each  case.  The  current  of  decision 
is,  that  no  matter  in  what  form  the  consent  of  the  owner  is  mani- 
fested, if  it  is  shown  that  it  existed,  it  is  sufficient  to  give  the  per- 
sons furnishing  labor  or  materials  a  good  lien.  {Husted  v.  MatheSy 
77  N.  Y.  388.)  The  consent  required  is  said  to  be  synonymous  with 
permission.  {Ilackett  v.  Badeau^  63  N.  Y.  476.)  That  consent 
or  permission  implied  from  acts  and  declarations  of  an  owner 
is  as  operative  and  to  the  same  extent  as  if  there  were  a  direct 
contract  between  the  owner  and  the  lienor.  {Otis  v.  Dodd^ 
90  N.  Y.  336.)  It  has  also  been  held  that  where  one  leases 
land  and  agrees  that  the  tenant  may  make  improvements  which 
are  to  become  the  property  of  the  owner  at  the  end  of  the 
term,  that  then  an  enforcible  lien  may  be  acquired.  {Burkitt 
V.  Harper^  79  N.  Y.  273.)  Each  of  those  cases  was  decided  upon 
facts  peculiar  to  itself.  (See,  also,  Schmalz  v.  Mead^  125  N.  Y. 
188,  and  Miller  v.  Mead.^  127  id.  544.)  In  those  cases  the  infer- 
ence of  an  accord  of  minds  between  the  owner  and  the  contractor 
was  justified  by  the  proofs.  That  there  must  be  some  sort  of  con- 
currence between  the  owner  and  the  lienor  would  seem  to  be  a 
necessary  element,  and  that  was  explicitly  decided  under  the  Con- 
necticut Lien  Law  {HiintUy  v.  Holt^  58  Conn.  449)  in  a  case  in 
which  the  New  York  authorities  above  referred  to  were  cited  to  the 
court.  The  Connecticut  statute  gives  a  lien  where  work  is  done  or 
materials  furnished  "  by  virtue  of  an  agreement  with  or  by  the 
consent  of  the  owner  of  the  laud,"  etc.  The  court  says  "  the  words 
*  consent  of  the  owner '  are  nsed  in  the  statute  as  something  differ- 
ent from  an  agreement  with  the  owner,  and  while  it  may  be  urged 
that  they  do  not  require  such  a  meeting  of  the  minds  of  the  parties 
as  would  be  essential  to  the  making  of  a  contract,  there  must  be 
enough  of  a  meeting  of  their  minds  to  make  it  fairly  apparent  that 
they  intended  the  same  thine^  in  the  same  sense.  It  cannot  be  sup- 
posed that  the  statute  was  designed  to  be  made  a  cover  for  entrap- 
ping a  party  into  a  seeming  consent  when  there  was  no  real  one." 
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Recent  cases  in  the  Court  of  Appeals  show  how  this  subject  of  con- 
sent is  viewed  by  that  tribunal.  In  Cowen  v.  Paddock  (137  N.  Y. 
193)  it  is  said  :  "  While  it  is  doubtless  true  that  the  consent  required  by 
the  Lien  Law  need  not  be  expressly  given,  but  may  be  implied  from 
the  conduct  and  attitude  of  the  owner  with  respect  to  the  improve- 
ments which  are  in  process  of  construction  upon  his  premises,  still 
the  facts  from  which  the  inference  of  a  consent  is  to  be  drawn 
must  be  such  as  to  indicate  at  least  a  willingness  on  the  part  of  the 
owner  to  have  the  improvements  made  or  an  acquiescence  in  the 
means  adopted  for  that  purpose  with  knowledge  of  the  object  for 
which  they  are  employed."  This  general  language  shows  that  each 
case  must  be  determined  upon  its  own  facts,  and  point  and  signifi- 
cance is  given  to  it  by  the  remarks  of  Judge  O'Brien  in  Spruck  v. 
McRoberU  (139  N.  Y.  199),  a  case  in  which  by  inference  the  estate 
of  an  owner  was  sought  to  be  subjected  to  a  lien  in  favor  of  a  con- 
tractor. It  is  there  said  :  "  When  a  contractor,  mechanic  or  material 
man  proposes  to  erect  a  building  or  to  expend  labor  or  material 
upon  land  under  a  contract  with  a  person  in  possession,  it  is  incum- 
bent upon  him  to  inquire  and  to  assure  himself  of  the  fact  that  the. 
person  with  whom  he  contemplates  making  the  contract,  or  for 
whose  benefit  he  is  about  to  employ  labor  or  materials,  has  in  fact 
such  an  estate  or  interest  in  the  land  as  will  enable  him  to  assert  a 
statutory  lien.  If  he  fails  to  do  this,  or  is  mistaken  in  his  calcula- 
tions and  contracts  with  a  person  without  title,  the  statute  does  not 
impress  a  lien  upon  the  estate  of  the  true  owner  unless  he  is  in  some 
way  connected  with  the  contract  or  has  given  his  consent  to  the 
expenditure  in  such  manner  as  to  bind  him  within  recognized  princi- 
ples of  equity."  The  true  test  is  in  the  last  clause  of  the  sentence 
quoted.  Has  the  owner  given  his  consent  in  such  manner  as  to 
bind  him  within  recognized  principles  of  equity  ?  The  foregoing 
remarks  of  Judge  O'Brien  are  quoted  with  approval  in  Hankin- 
son  V.  Vantine  (152  N.  Y.  29),  in  which  case  it  is  said :  "  It 
seems  that  the  requirements  of  this  statute  as  to  consent  are  not 
met  by  a  mere  general  agreement  to  the  effect  that  a  third  person 
may,  at  his  own  expense^  make  alterations  in  a  building  occupied  by 
him.  The  statute  requires  more.  It  requires  either  that  the  owner 
shall  expressly  consent  to  the  particular  alteration  made,  or  that, 
with  a  knowledge  of  the  particular  object  for  which  they  are 
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employed,  he  acquiesces  in  the  means  adopted  for  that  purpose." 
In  the  case  last  cited,  there  was  a  general  consent  given  by  the 
owner  that  repairs  should  be  made,  but  that  was  all.  The  trial 
court  adjudged  that  there  was  a  valid  lien  against  the  interest  of  the 
owner,  but  the  judgment  was  reversed  in  the  Court  of  Appeals,  that 
court  holding  that  there  was  nothing  in  the  circumstances  of  the 
case  which  showed  consent  to  the  particular  work  done  upon  the 
premises  involved  in  that  suit.  We  have  recently  had  occasion  to 
consider  this  question  of  consent  of  an  owner  in  the  case  of  De  Klyn 
V.  Simpson  (34  App.  Div.  436),  and  it  was  there  held  on  a  review 
of  the  authorities  that  where  a  consent  had  been  given  to  the  mak- 
ing of  particular  alterations  in  a  building  that  consent  cannot  be 
extended,  by  inference,  to  additional  alterations  made  by  the  same 
contractor,  and  in  enlargement  of  the  specific  work  consented  to. 

We  have,  therefore,  to  consider,  under  the  proofs  in  this  case, 
whether  it  can  be  held  that  Mr.  Sire  consented  to  the  work  done  by 
this  plain tiflE  so  as  to  bind  his  estate.  The  contract  with  the  lessee 
was  entered  into,  the  work  was  undertaken  and  was  performed  with 
full  knowledge  of  the  contractor  that  it  was  dealing  only  with  a  ten- 
ant. The  contractor  knew  who  the  owner  was,  and  never  approached 
him  upon  the  subject  of  the  work.  The  plaintiflE  practically  ignored 
the  owner,  and  proceeded  to  make  the  contract  and  do  the  work  on 
the  sole  responsibility  of  the  lessee.  There  is,  therefore,  no  equity 
arising  from  any  relation  of  the  parties  which  should  induce  a  court 
to  subject  the  owner's  property  to  a  claim  of  a  party  who  was  con- 
tent to  rest  upon  his  contract  relations  with  the  lessee,  and  who, 
having  abundant  opportunity  to  confer  with  the  owner,  failed  to  do 
80.  True,  the  subjection  of  the  owner's  estate  in  the  property  to  a 
lien  does  not  rest  in  any  way  upon  contract,  but  arises  altogether 
from  the  statute ;  nevertheless,  it  is  also  true  that  a  contractor  is 
bound  to  take  notice  of  the  conditions  under  which  a  person  is  in 
possession  of  property,  if  he  knows,  as  was  the  case  here,  that  that 
person  is  not  the  owner.  There  never  was  the  slightest  intimation 
made  to  the  plaintiff,  or  any  one  representing  it,  by  Sire,  that  he 
consented  to  the  work,  or  permitted  it  to  be  done  or  the  materials 
to  be  supplied. 

All  that  there  is  in  the  case  suggested  as  willingness  on  the  part 
App.  Div.— Vol.  XXXYII.         52 
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of  Mr.  Sire,  or  an  adoption  of  the  methods  by  whicli  the  contract 
between  tlie  plaintiff  and  Stranahau  was  carried  out,  is  that  he  did 
not  object,  and  some  testimony  of  Stranahan,  so  vague  and  incon- 
clusive as  to  make  it  unjust  to  use  it  as  the  basis  of  a  judgment  against 
the  owner.  Tliis  witness,  called  by  the  plaintiff,  was  asked :  "  Q. 
What  did  you  and  Mr.  Sire  do  after  those  rooms  had  been  deco- 
rated? A.  I  showed  him  the  rooms,  the  decorations.  *  *  * 
Q.  What  did  you  and  Mr.  Sire  do  with  regard  to  the  rooms  that 
were  decorated,  referring  to  those  decorated  by  the  National  Wall 
Paper  Company.  *  *  *  What  did  you  do  about  them  ?  A. 
I  took  him  up  and  showed  him  the  rooms.  Q.  What  did  you 
say  and  what  did  he  say?  A.  I  told  him  that  those  were  rooms 
that  the  National  Wall  Paper  Company  had  decorated.  Q.  What 
then  ?  *  *  *  A.  He  said  they  were  very  nice ;  something  of 
that  kind;  I  don't  remember  just  what.  I  told  him  they  were 
more  economical  and  cheaper  than  the  other  decorators,  and  I 
thought  I  would  let  the  entire  contract  to  them  to  decomte  the 
house.  Q.  What  did  he  say,  if  anything?  A.  He  didn't  say  any- 
thing that  I  remember.  At  that  time  that  this  convereation  took 
place  between  me  and  Mr.  Sire  the  contract  had  not  been  entered 
into  with  the  National  Wall  Paper  Company.  I  have  testified  that 
I  told  him  then  that  I  was  going  to  engage  the  National  Wall  Paper 
Company  to  do  the  decoration  in  this  hotel.  After  I  had  made  the 
contract  I  told  Mr.  Sire  I  had  made  a  contract  with  them.  I  think  I 
said  that  it  was  going  to  cost  a  lot  of  money,  and  that  he  ought  to 
pay  part  of  it.  Well,  he  said,  *  I  will  see  how  well  it  is  done.'  That 
is  all.     I  told  him  what  it  would  cost.     I  told  him  about  $8,000." 

This  witness  then  testified  that  while  the  work  was  in  progress  he 
went  through  the  hotel  with  Sire.  Being  asked  what  Sire  said 
"  during  these  trips  through  the  rooms  while  this  work  was  being 
done  by  the  plaintiff,"  he  answered  :  "  I  cannot  testify  to  any  con- 
versation that  occurred  between  us.  "*  *  *  Q.  There  was  no 
conversation  that  took  place  particularly  ?  A.  Not  that  I  remem- 
ber. Q.  What  did  he  do ;  state  what  he  did  when  he  went  in  those 
various  rooms  with  you  ?  A.  He  didn't  do  anything.  *  *  * 
He  examined  the  paper  and  the  decorations  and  admired  the  work." 

The  witness  said  in  another  place :  ''  I  don't  think  I  had  any  con- 
versation with  Mr.  Sire  in  reference  to  the  alterations  which  were  to 
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be  made  in  the  reception  room,  wliicli  is  included  in  tliis  contract, 
and  as  to  the  alterations  which  were  to  be  made  in  the  room." 

It  cannot  legitimately  be  inferred  from  any  of  this  testimony  that 
Mr.  Sire  consented  to  these  repairs  and  alterations  being  made  in 
such  a  way  as  to  bind  his  interest  in  the  property.  All  that  was 
shown  is  that  he  was  upon  the  property  and  admired  the  work.  He 
did  know  that  it  was  being  done  under  a  contract  with  his  lessee. 
He  was  not  bound  to  interpose  and  prevent  the  plaintiil  from  carry- 
ing out  its  contract.  No  active  duty  of  interference  rested  upon 
him.  The  most  that  can  be  said  is  that  he  remained  passive.  The 
active  duty  of  inquiry  was  upon  the  contractor  (Spruck  v.  McRobevtSy 
stipra),  and  under  the  particular  circumstances  of  this  case  and  the 
condition  of  the  proof  upon  the  subject,  and  as  the  record  comes 
before  us,  there  was  not  sufficient  to  justify  such  an  inference  of 
consent  as  will  bind  the  owner's  estate  to  the  lien  asserted  against  it. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial  ordered^ 
with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ.> 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


James  B.  Lipprrr,  Appellant,  v,  Patrick  J.  Gilmartin  and  Others, 

Eespondents. 

CluUtel  mortgage  given  by  an  insolvent  debtor  to  secure  a  debt  of  his  wife  —  it  i% 
fraudulent  as  to  his  ci'editors  —  burden  of  sustaining  the  conveyance, 

A  chattel  mortgage  executed  by  an  insolvent  debtor  for  the  purpose  of  securing 
an  antecedent  debt  due  from  his  wife  to  the  mortgagee,  who  relinquished  noth- 
ing upon  taking  the  mortgage,  is  presumptively  fraudulent  as  to  creditors  of 
the  mortgagor. 

In  such  a  case  the  mortgagor's  bad  faith  is  inferable  from  the  transaction  itself, 
and  the  burden  of  supporting  the  conveyance  is  upon  those  claiming  under  it. 

Appeal  by  the  plaintiff,  James  B.  Lippitt,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  May^ 
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1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term  dismissing  the  plaintiff's  complaint,  and 
also  from  the  decision  and  the  order  for  judgment  thereon. 

Edward  Swann^  for  the  appellant. 

John  E,  BrodsJcy^  for  the  respondents. 

Patterson,  J. : 

The  justice  at  Special  Term  dismissed  the  complaint  in  this  action 
on  the  merits.  The  suit  was  brought  by  a  judgment  creditor  of  the 
defendant  Patrick  J.  Gilmartin,  seeking,  among  other  things,  to  set 
aside  a  chattel  mortgage  made  by  the  latter  and  given  to  the  defend- 
ant Bergen  as  security  for  an  indebtedness  of  the  defendant  Mary 
Gilmartin.  This  chattel  mortgage  was  a  voluntary  instrument,  and 
was  given  while  the  mortgagor  was  insolvent.  He  owed  nothing  to 
Bergen.  The  learned  judge  at  Special  Term  decided  that  the  plain- 
tiff had  failed  to  make  out  a  priraa  facie  case  against  any  of  the 
defendants,  because  it  appeared  "  that  the  debt  for  which  the  chat- 
tel mortgage  was  subsequently  given  by  Patrick  J.  Gilmartin  while 
insolvent,  although  made  without  consideration  moving  to  Patrick 
J.  Gilmartin  from  any  one,  was  an  honest  debt  then  and  theretofore 
due  from  the  defendant  Mary  Gilmartin,  his  wife,  to  Michael  J.  Ber- 
gen." Thereupon  the  complaint  was  dismissed,  and  from  the  judg- 
ment entered  upon  such  dismissal  this  appeal  is  taken. 

All  the  elements  constituting  such  fraud  as  will  induce  a  court  of 
equity  to  come  to  tlie  relief  of  creditors  and  declare  void  a  volun- 
tary conveyance  of  property  made  by  their  debtor,  are  found  in  this 
case.  Patrick  Gilmartin  was  indebted  and  was  absolutely  insolvent 
at  the  time  the  chattel  mortgage  was  made.  Nothing  whatever  was 
given  to  him  by  Bergen  for  the  mortgage.  That  mortgage  was  exe- 
cuted and  delivered  to  secure  an  antecedent  debt  of  a  third  party  to 
Bergen,  who  relinquished  nothing  upon  taking  the  mortgage. 
While,  under  the  provisions  of  tlie  Kevised  Statutes  concerning 
conveyances  made  of  or  charges  upon  real  or  personal  property, 
with  intent  to  hinder,  delay  and  defraud  creditors,  the  question  of 
fraudulent  intent  is  one  of  fact,  and  the  conveyance  or  charge  can- 
not be  adjudged  fraudulent  solely  on  the  ground  that  it  was  not 
founded  upon  a  valuable  consideration  (that  is,  solely  on  the  ground 
that  it  was  a  voluntary  conveyance),  yet  it  has  been  held  that  such 
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a  conveyance  or  charge  by  one  insolvent  at  the  time  is  presump- 
tively fraudulent.     {S?nith  v.  lieid,  134  K  Y.  568.) 

In  EricJcsan  v.  Qui7in  (47  N.  Y.  413)  it  is  said  that  the  fact  that  a 
deed  is  without  consideration  is  not  of  itself  sufBcient  to  make  it 
fraudulent  as  to  creditors  ;  but  if  the  grantor  is  insolvent  at  the  time, 
the  want  of  consideration  is  a  controlling  fact  on  the  question  of 
fraud.  It  is  more  than  mere  evidence.  It  is  a  fact  from  which  a 
fraudulent  intent  may  be  inferred.  The  fact  of  insolvency,  super- 
added to  the  voluntary  character  of  the  instrument,  would,  in  this 
case,  authorize  the  inference  of  the  fraudulent  intent. 

It  was  declared  in  Kain  v.  Larkin  (131  N.  Y.  307)  that  the  person 
assailing  a  voluntary  conveyance  assumes  the  burden  of  showing  that 
it  was  executed  in  bad  faith,  and  that  it  left  the  grantor  insolvent 
and  without  ample  property  to  pay  his  existing  debts  and  liabilities, 
and  that  case  was  considered  and  commented  upon  in  Guy  v.  Craig^ 
head  (21  App.  Div.  460).  In  the  present  case  the  bad  faith  is 
inferable  from  the  transaction  itself.  The  devotion  of  the  debtors 
property  to  the  payment  of  the  debt  of  a  third  party  shows  it,  and 
the  finding  of  the  court  as  to  insolvency  is,  in  effect,  that  the  mort- 
gagor was  not  able  to  pay  his  debts.  Enough  appeared  in  the  case  to 
throw  upon  the  defendants  the  burden  of  supporting  the  conveyance. 

It  is  claimed  that  the  case  of  Edgertoii  v.  Thomas  (9  N.  Y.  40)  is 
authority  that  there  was  a  good  and  valuable  consideration  for  the 
chattel  mortgage.  That  case  has  no  application  here.  It  held 
only  that  the  plaintiff  obtained  through  the  instruments  therein 
referred  to  a  title  upon  which  he  could  maintain  conversion,  but  the 
court  expressly  states  that  the  question  of  the  bill  of  sale  and  chat- 
tel mortgage  being  void  as  against  creditors  was  not  in  the  case  and 
could  not  be  considered. 

The  decision  and  the  order  for  judgment  thereon  not  being 
appealable,  the  appeals  therefrom  must  be  dismissed. 

The  judgment  should  be  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Appeals  from  decision  and  order  dismissed,  judgment  reversed, 
new  trial  ordered,  costs  to  appellant  to  abide  event. 
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The  People  of  the  State  of  New  York  ex  rel.  George  Batche- 
LOR,  Appellant,  v,  Frank  C.  Bacon,  Clerk  of  tlie  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan,  First 
-gij— ..         District,  Respondent. 


70       1437 


Alternative  writ  of  mandamus  to  compel  the  clerk  of  tJie  Municipal  Court  of  New 
To^*k  to  issue  an  execution  and  deliver  a  transcHpt  of  a  judgment  —  demurrabU 
where  it  does  not  recite  jurisdictional  facts  —  negativing  matters  of  defense. 

An  alternative  writ  of  mandamus  issued  to  compel  a  clerk  of  the  Municipal 
Court  of  the  city  of  New  York  to  issue  an  execution  and  deliver  a  transcript  of 
a  judgment,  which,  in  pleading  the  judgment,  does  not  state  the  jurisdictional 
facts  or  that  the  judgment  was  **duly  given  or  made,"  as  required  by  section 
532  of  the  Code  of  Civil  Procedure,  but  alleges  simply  that  it  "  was  recovered/' 
and  that  it  "was  duly  entered  and  docketed,"  is  demurrable. 

Barrett,  J.,  dissented. 

The  sufficiency  of  the  writ  upon  a  demurrer  must  be  determined  by  resort  to  the 
language  of  the  writ  alone. 

Sttnble,  that  the  objection,  that  an  allegatioh  contained  in  such  writ  that  the  judg- 
ment "has  not  been  satisfied  or  released  by  the  said  plaintiff  or  his  attorneys, 
and  that  no  appeal  has  been  taken  from  said  judgment  or  notice  of  appeal 
been  given  as  required  by  law,"  does  not  show  that  the  judgment  is  in  full 
force  and  effect,  is  untenable,  as,  although  the  judgment  might  have  been 
vacated  by  order  of  the  court,  the  relator  is  not  bound  to  negative  every 
defense  that  the  defendant  might  set  up. 

Appeal  by  the  relator,  George  Batchelor,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  28th 
day  of  October,  1898,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  New  York  Special  Term,  sustaining  the  defendant's 
demurrer  to  an  alternative  writ  of  mandamus  issued  in  the  proceed- 
ing, with  notice  of  an  intention  to  bring  up  for  review  upon  such 
appeal  an  order  entered  in  said  clerk's  office  on  the  24th  day  of 
October,  1898,  upon  wliich  the  interlocutory  judgment  was  entered. 

Otto  //.  Droege^  for  the  appellant. 

Hitssell  Lord  Tarhox^  for  the  respondent. 

O'Brien,  J. : 

It  was  sought  by  the  writ  to  compel  the  clerk  of  the  Municipal 
Court  of  the  city  of  New  York,  tirst  judicial  district,  to  issue  an  exe- 
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ciition  and  deliver  a  transcript  of  judgment.  The  ground  upon 
which  tlie  demurrer  was  sustained  is,  that  the  writ  does  not  state 
facts  sufficient  to  entitle  the  relator  to  the  relief  asked,  or  to  any 
relief  by  way  of  mandamus.  Although  it  is  suggested  on  this  appeal, 
as  it  was  in  the  court  below,  tliat  the  judgment  referred  to  in  the 
writ  has  been  vacated  by  order  of  the  court,  it  is  pointed  out  by  the 
appellant  that  whether  or  not  this  be  so,  the  judgment  was  in  full 
force  at  the  time  the  writ  was  granted.  This  shows  the  liability  to 
error  which  is  always  likely  to  result  from  a  consideration  of  facts 
outside  of  the  record.  Here  we  have  the  writ  and  the  demurrer 
thereto,  and  its  sufficiency  must  be  determined  by  resort  alone  to 
the  language  of  the  writ. 

It  is  therein  stated  that  "  on  the  12th  day  of  January,  1898,  in  an 
action  brought  in  the  district  court  in  the  city  of  New  York,  for  the 
first  judicial  district,  in  which  George  Batchelor  was  plaintiff  and 
Antonio  Rasines  was  defendant,  a  judgment  was  recovered  by  said 
plaintiff  against  said  defendant  in  said  action  for  the  sum  of  one  hun- 
dred and  seventy-seven  and  16/100  dollars  ($177.16),  which  judgment 
was  duly  entered  and  docketed  in  the  clerk's  office  of  said  court  and 
has  not  been  satisfied  or  released  by  the  said  plaintiff  or  his  attorneys, 
and  that  no  appeal  has  been  taken  from  said  judgment  or  notice  of 
appeal  been  given  as  required  by  law."  Then  follows  a  statement 
of  a  demand  by  the  relator  for  a  transcript  and  the  issuance  of  an 
execution  by  the  clerk,  and  the  latter's  refusal. 

Under  the  Code  (§  2082),  an  alternative  writ  is  now  to  be  con- 
strued in  the  same  manner  as  a  complaint  in  an  action,  and  the 
ground  of  demurrer  should  be  apparent  upon  the  face  of  the  writ. 
The  ground  of  demurrer  assigned  is  that  it  is  not  stated  that  the 
judgment  continues  in  existence  or  is  in  full  force  and  effect,  and  in 
that  connection  the  argument  is  that  the  allegation  that  the  judgment 
"  has  not  been  satisfied  or  released  by  the  said  plaintiff  or  his  attor- 
neys, and  that  no  appeal  has  been  taken  from  said  judgment,"  falls 
far  short  of  such  a  statement,  because  while  it  may  be  literally  true, 
it  might  be  equally  true  that  the  judgment  had  been  vacated  by 
order  of  the  court.  This  contention  was  upheld  by  the  learned 
judge  at  Special  Term,  who  in  his  opinion  says :  "  By  thus  carefully 
rebutting  these  particular  facts  he  invites  the  inference  that  another 
fact  may  exist  which  would  affect  it  and  which  he  has  therefore 
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forebonie  to  mention,  and  which  would  destroy  liis  right  to  relief. 
Judged  by  his  own  form  of  pleading,  therefore,  his  writ  is  defective, 
and  it  does  not  seem  necessary  to  force  his  adversary  to  set  up  as  a 
defense  the  omitted  fact,  when,  upon  his  own  theory  of  pleading, 
he  was  bound  to  negative  such  fact  with  the  other  enumerated  by 
him." 

The  appellant  insists  that  all  these  statements  were  unnecessary, 
and  were  properly  matters  of  defense ;  and  that,  having  alleged  the 
recovery  of  judgment,  there  was  a  presumption  that  it  continued  to 
exist.  As  pointed  out  below,  while  this  is  the  rule  ordinarily 
applicable  to  pleadings,  cases  are  to  be  found  on  both  sides  of  the 
question  {People  v.  Fadner^  10  Abb.  N.  C.  462 ;  Wilkinsan  v. 
Dobbie,  12  Blatchf.  298,  301) ;  but  the  appellant  "  has  not  been  con- 
tent to  rely  upon  the  legal  presumption  of  the  continuance  of  his 
judgment,  but  has  deemed  it  incumbent  upon  him  to  negative  facts 
which  might  aflFect  his  record." 

Without,  however,  assenting  to  this  view,  we  think  there  is  another 
ground  which  is  fatal  to  the  writ.  By  section  532  of  the  Code  it  is 
provided  :  "  In  pleading  a  judgment  or  other  determination  of  a  court 
or  oflScer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction  ;  but  the  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made."  This  is  a  substantial 
re-enactment  of  section  161  of  the  old  Code,  which  was  construed  in 
the  case  of  H^unt  v.  Dutcher  (13  How.  Pr.  639),  wherein  it  was  said  : 
"  A  justice's  court  is  a  court  of  special  and  limited  jurisdiction.  In 
pleading  the  judgment  of  such  a  court,  it  is  necessary  at  common 
law  to  show  that  the  court  had  jurisdiction  of  the  subject-matter  and 
of  the  person  of  the  defendant.  *  *  *  it  may  not  be  necessary, 
and  probably  is  not,  to  use  in  the  pleading  the  precise  language  of 
the  statute,  but  words  to  the  same  effect  and  substance  must  be  used. 
*  *  *  To  say  that  a  judgment  is  eiitered  is  merely  to  allege  the 
single  fact  of  the  entry  of  the  judgment,  without  including  an  aver- 
ment that  it  was  properly  or  lawfully  done.  All  this  is  embraced  in 
the  language  of  the  Code  that  the  judgment  was  *  duly  given  or 
made^  The  word  entered  or  perfected  may  be  equivalent  to  the  word 
inade  or  given:  but  the  word  d\dy  is  most  essential.  It  can  hardly 
be  dispensed  with  and  satisfy  the  terms  of  the  statute.  I  can  imagine 
no  single  word  that  will  supply  its  place."     And  in  Browndl  v. 
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Town  of  Greenwich  (114  N.  Y.  527)  it  is  said:  "Duly,  in  legal 
parlance,  means  according  to  law.  *  *  *  It  does  not  relate  to 
form  merely,  but  includes  form  and  substance  both." 

The  statement  here  is  that  the  judgment  was  recovered.  But 
there  is  nothing  to  show  the  nature  of  the  action,  or  that  the  court 
had  jurisdiction  of  the  subject-matter  or  of  the  person  of  the  defend- 
ant ;  and  although  there  is  the  statement  that  the  judgment  was 
duly  entered  and  docketed,  this  may  be  all  true,  and  yet  the  judg- 
ment may  never  have  been  duly  recovered.  For  it  must  be  remem- 
bered that  a  judgment  illegally  obtained  may  thereafter  be  "  duly 
entered  or  docketed." 

If  the  judgment  had  been  sufficiently  pleaded,  we  should  have 
been  inclined  to  think  that,  as  a  matter  of  strict  pleading,  it  was  not 
necessary  for  the  relator  to  negative  every  defense  that  the  defend- 
ant might  set  up.  But  we  think  that  the  failure  properly  to  allege 
the  judgment  by  showing  the  jurisdictional  facts,  or  that  it  was 
"  duly  given  or  made,"  was  equally,  as  a  matter  of  strict  pleading, 
a  fatal  omission  from  the  writ. 

Upon  this  ground,  therefore,  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Eumsey  and  Patterson,  JJ.,  concurred ; 
Barrett,  J.,  ^issented. 

Barrett,  J.  (dissenting) : 

This  is  not  an  action  upon  the  judgment.  If  it  were,  as  the  court 
which  rendered  it  was  of  special  jurisdiction,  an  averment  either  of 
the  facts  conferring  jurisdiction,  or  that  the  judgment  was  duly 
given,  would,  undoubtedly,  have  been  requisite.  It  is  simply  a  pro- 
ceeding to  compel  the  clerk  of  the  court  that  gave  the  judgment  to 
perform  the  ministerial  act  of  issuing  execution  thereupon,  as  he  is 
expressly  commanded  to  do  by  statute.  In  my  judgment  the  alter- 
native writ  need  not,  in  such  a  proceeding,  set  forth  either  the  special 
facts  which  gave  the  inferior  court  jurisdiction  ;  or,  as  authorized 
by  section  532  of  the  Code  of  Civil  Procedure,  that  the  judgment 
was  duly  given.  The  inferior  court  here  assumed  jurisdiction,  took 
cognizance  of  the  action,  and  gave  the  relator  judgment.  It  thus 
presumptively  determined  in  an  action  in  which  it  had  jurisdiction  of 
App.  Div.— Vol.  XXXVII.         53 
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the  person  of  the  plaintiff  tlierein  {King  v.  Poole ^  36  Barb.  246) 
that  it  was  authorized  to  grant  the  judgment  that  it  gave.  {State  v. 
Scott,  1  Bailey  [S.  C],  294 ;  Clary  v.  Iloagland,  6  Cal.  685.)  As 
to  that  plaintiff  its  decision  was  binding.  The  decision  of  any 
inferior  court  in  favor  of  its  own  jurisdiction  is  certainly  binding 
'prima  facie  upon  the  magistrate  who  made  it,  as  between  himself 
and  the  person  in  whose  favor  it  was  given.  If  such  a  court,  after 
thus  assuming  and  exercising  jurisdiction,  discovers  its  error  in  that 
respect,  it  must,  when  further  moved  by  the  suitor  in  whose  favor  it 
has  determined  otherwise,  point  out  its  error.  That  burden  at  least 
rests  upon  it.  After  determining  that  he  has  jurisdiction,  and  act- 
ing upon  that  determination,  the  magistrate  cannot  arbitrarily  refuse 
to  complete  what  he  has  begun  ;  and  when  brought  into  court  upon 
mandamus,  say  to  the  relator  —  for  that,  in  effect,  is  what  he  does 
say  if  he  demurs  to  the  alternative  writ  —  "  Show  me  my  authonty 
for  doing  what  I  did."  The  relator  may  well  answer,  "  I  have 
shown  it,  prima  facie  at  least  as  between  you  and  me,  when  I 
allege  your  own  judicial  action  in  my  favor.  If  that  action  was 
without  jurisdiction  make  a  return  to  that  effect  showing  how,  and 
the  question  you  raise  can  then  be  determined  upon  by  demuri'^r  or 
traverse." 

Wliy  is  this  not  a  reasonable  view  of  where  the  burthen  properly 
rests  ?  The  contention  that  it  rests  upon  the  relator  is  based  upon 
the  notion  that,  because  he  recites  in  his  writ  that  the  court  gave 
him  judgment,  that  recital  must  be  treated  as  "  pleading  a  judgment 
of  a  court  of  special  jurisdiction  "  within  the  contemplation  of  sec- 
tion 532  of  the  Code.  The  respondent's  mistake  is  just  there.  The 
judgment  is  not  directly  in  issue.  The  importance  of  this  consid- 
eration was  adverted  to  in  Jackson  v.  Jones  (9  Cow.  182).  It  was 
there  held  that,  where  title  to  land  was  obtained  upon  a  sale  under 
execution  on  a  justice's  judgment,  the  transcript  whereof  had  been 
tiled  in  the  county  clerk's  office,  it  was  not  necessary  in  ejectment  to 
show  the  facts  which  gave  the  justice  jurisdiction.  Upon  this  point 
Sutherland,  J.,  said  :  "  The  judgments  themselves  are  not  directly 
in  issue.  The  defendant  is  a  stranger  to  them.  They  are  drawn  in 
question  collaterally.  They  are,  as  hdioeen  these  parties^  to  be  con- 
sidered as  judgments  of  the  Common  Pleas  and  as  valid  afid  regu* 
la/r  until  impeached^    This  rule  was  reaffirmed^in  Jackson  v.  Tuttld 
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<9  Cow.  233),  and  followed  in  Blckinsm  v.  Smith  (25  Barb.  105). 
In  the  latter  case  Johnson,  P.  J.,  said  that  the  transcript  was  ^' prima 
facie  evidence  that  such  justice  had  jurisdiction  to  render  the  judg- 
ment." This  was  because  the  statute  itself  gave  the  lien  upon  the 
filing  of  tlie  transcript.  The  "  transcript,"  said  the  court  in  Jackson 
V.  TutUe  {8upra\  "  it  is  conceded,  is  an  authority  to  the  clerk  to  issue 
an  execution.  It  must,  therefore,  be  evidence  of  a  judgment  having 
been  rendered,  for  nothing  but  a  judgment  can  warrant  an  execution." 
It  would  seem  that  if  the  burthen  in  such  a  case  is  imposed  upon  the 
<lefendant  to  impeach  the  justice's  judgment,  the  same  burthen 
fihonld  with  greater  reason  be  imposed  upon  the  magistrate  himself 
who  gave  the  judgment,  when  that  officer  refuses  to  issue  an  execu- 
tion thereon.  Why,  indeed,  should  not  tlie  ordinary  presumption 
of  the  regularity  of  official  action  be  invoked  in  such  a  case  against 
the  officer  himself  ?  Not  only  is  the  judgment  here  not  directly  in 
issue,  but  it  is  not  really  the  gravamen  of  the  writ.  The  gravamen 
is  the  refusal  to  issue  process  thereon.  The  judgment  is  but  the 
antecedent  fact  upon  which  the  refusal  operates.  The  principle 
would  be  the  same  had  the  magistrate  set  the  case  down  for  hearing, 
and  on  the  day  fixed  refused  the  hearing,  or  had  he  tried  the  case 
And  then  refused  to  decide  it,  or  had  he  decided  the  case  and  then 
refused  to  sign  and  enter  the  judgment.  In  an  alternative  writ  of 
mandamus  predicated  upon  any  one  of  these  illustrative  incidents 
the  antecedent  fact  would  have  to  be  recited  to  give  point  to  the 
charge  of  refusal  to  act.  But  surely  it  would  not  be  necessary  to 
couple  with  each  of  such  recitals  the  facts  which  gave  the  magis- 
trate jurisdiction  ;  in  the  first  case,  to  set  the  action  down  for  hear- 
ing ;  in  the  second,  to  proceed  with  the  hearing  had ;  in  the  third, 
to  decide  the  case  after  the  hearing  had.  Pushing  the  illustration  a 
step  further,  we  have  the  present  case.  Here  the  refusal  to  proceed 
was  after  all  these  points  of  judicial  action  had  been  passed,  and  the 
court  had  actually  signed  and  entered  the  judgment.  Why  should 
it  be  necessary  to  couple  jurisdictional  facts  with  this  particular 
cliarge  merely  because  a  judgment  was  beliind  the  refusal  to  act. 
If  unnecessary  in  pleading  refusal  to  act  anterior  to  the  judgment, 
it  would  seem  to  be  equally  unnecessary  with  regard  to  subsequent 
non-action. 
Now,  if  the  relator  is  not  bound,  as  against  the  inferior  court  or 
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the  justice  thereof,  in  his  alternative  writ  to  allege  the  facts  confer- 
ring jurisdiction,  but  may  properly  await  an  allegation  of  non-juris» 
diction  in  the  return,  then  a  fortiori  the  like  rule  applies  to  the 
clerk  of  tlie  same  court.  The  latter  is  not  a  mere  ministerial  officer, 
but  the  agent  by  whom  the  judgments  of  the  court  are  to  be 
enforced.  {The  People  v.  GaU^  13  How.  Pr.  268.)  As  was  said 
by  Mitchell,  J.,  speaking  for  the  Court  of  Appeals  in  this  case : 
"It  cannot  be  that  the  judges  themselves  are  liable  to  this  writ,  if 
they  will  not  proceed  and  pronounce  judgment,  and  that  the 
officer  who  has  no  discretion  to  exercise,  but  is  bound  to  issue  the 
execution  founded  on  the  judgment  of  the  court,  can,  in  eflEect,  make 
void  the  judgment  by  refusing  to  issue  the  execution  founded  on  it, 
and  that  the  judgment  creditor  is  to  be  left  without  any  specific 
means  to  obtain  the  execution  which  the  law  entitles  him  to."  (See 
to  the  same  effect  Terhune  v.  Barcalow^  G.Halst.  38,  and  Laird  v.. 
AhrahamB^  3  Green,  22.) 

In  the  present  writ  it  is  alleged  that  in  an  action  brought  in  the 
court  in  which  the  relator  was  plaintiff  and  one  Rasines  was  defend- 
ant, a  judgment  was  recovered  by  said  plaintiff  against  said  defend- 
ant in  said  action  for  the  sum  of  $177.16,  which  judgment  was  duly 
entered  and  docketed  in  the  clerk's  office  of  said  court.  Can  it  be 
that  when  the  clerk  of  the  court  is  applied  to  for  an  execution  on 
that  judgment  he  can  say  to  the  successful  suitor,  "  You  must  first 
show  that  the  court  .of  which  I  am  the  agent  and  part  of  the 
machinery  had  jurisdiction  to  grant  you  this  judgment."  This  ia 
precisely  what  he  says  when  he  demurs  to  the  writ,  upon  the  ground 
that  it  neither  states  the  facts  conferring  jurisdiction,  nor  that  the 
judgment  was  duly  given  or.  made.  This  position  is  surely  untenable. 
As  to  the  clerk  the  judgment  of  his  court  is  presumptively  vaUd, 
and  his  duty  is  either  to  issue  the  execution  thereon  or  to  show 
affirmatively  that  the  judgment  is  invalid.  The  other  points  made 
by  the  respondent  are,  in  my  judgment,  frivolous  and  unworthy  of 
consideration. 

The  interlocutory  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  costs  of  the  appeal  and  of  the  court  below,  with 
leave  to  the  respondent,  upon  payment  of  such  costs,  to  withdraw 
his  demurrer  and  make  a  proper  return  to  the  alternative  writ. 

Judgment  affirmed,  with  costs. 
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Shepsel  Plasterstein,  Appellant,  v.  William  M.  Hoes,  as  Admin- 
istrator, etc.,  of  Samuel  Levy,  Deceased,  and  Bertha  Sarasohn, 
Interpleaded  in  Place  and  Stead  of  the  Citizens'  Savings  Bank, 
Respondents. 

Memorandum  of  an  intestate  as  to  a  bank  account,  held  to  be  testamentary  and  not  a 
present  gift  — proof  insufficient  to  estoMish  a  gift  causa  mortis. 

In  nn  action  brought  by  one  Plasterstein  against  the  administrator  of  Samuel 
Levy  for  the  amount  of  a  savings  bank  deposit  which  was  standing  in  the  lat- 
ter's  name  at  the  time  of  his  death,  Plasterstein  testified  that  on  the  evening 
previous  to  Levy's  death  the  latter  gave  him  a  bank  book  together  with  an 
account  book,  in  which  the  following  memorandum  made  by  Levy  was 
written: 

*'  In  the  month  of  February,  for  that  what*  Shepsel  Plasterstein  has  served  me 

during  my  sickness,  and  for  that  what*  I  owed  him  for  board  and  for  books,  I 

give  to  Shepsel  Plasterstein  all  my  money  which  is  in  the  Citizens'  Savings 

Bank,  and  what  in  that  book  is  written  down. 

"SAMUEL  LEVY." 

Held,  that  it  was  evident  from  the  language  of  the  memorandum  that  it  was  not 
intended  as  an  assignment,  but  as  a  testamentary  disposition,  and  that  it  was 
admissible  only  as  evidence  of  Levy's  intention  to  make,  not  a  present  gift  of 
the  deposit,  but  a  gift  to  take  effect  after  his  death. 

Proof  insufficient  to  establish  a  gift  causa  moi-tis,  of  the  deposit,  considered. 

Appeal  by  the  plaintiff,  Shepsel  Plasterstein,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  April, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
!New  York  Special  Term  dismissing  his  complaint. 

Abraham  B,  Schleimer,  for  the  appellant. 

Morris  Ciikor^  for  the  respondents. 

O'Brien,  J. : 

This  action  was  brought  to  recover  the  sum  of  $2,135,  originally 
on  deposit  with  the  Citizens'  Savings  Bank  in  the  name  and  to  the 
credit  of  Samuel  Levy,  deceased.  The  theory  of  the  action,  accord- 
ing to  the  allegations  of  the  complaint,  is  that  the  deposit  was 
assigned  to  the  plaintiff  by  Levy  just  previous  to  his  death,  in  con- 
sideration of  an  existing  indebtedness,  of  attendance  during  illness, 
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and  for  other  valuable  considerations.  In  support  of  this  theory 
of  assignment  of  the  bank  deposit,  there  was  introduced  in  evi- 
dence a  memorandum  contained  in  an  account  book  kept  by  the 
deceased,  which,  as  alleged,  was  made  some  time  before  his  death, 
as  follows : 

"  In  the  month  of  February  for  that  what*  Shepsel  Plasterstein 

has  served  me  during  my  sickness,  and  for  that  what*  I  owed  him  for 

board  and  for  books,  I  give  to  Shepsel  Plasterstein  all  my  money 

which  is  in  the  Citizens'  Savings  Bank,  and  what  in  that  book  is 

written  down.     • 

"SAMUEL  LEVY." 

The  plaintiff  does  not  claim  to  have  seen  this  writing  until  after 
Levy's  death,  although  he  testified  that  on  the  evening  previous 
thereto  the  deceased  gave  him  the  account  book  in  which  the  memo- 
randum was  written,  together  with  the  bank  book.  It  must  be  con- 
cluded from  the  wording  of  this  memorandum  that  it  was  in  no 
sense  an  assignment,  but  that  it  was  made  and  intended  as  a  testa- 
mentary disposition.  As  such,  however,  it  is  not  good,  for  it  does 
not  comply  with  the  formalities  required  by  law,  and,  therefore,  if 
of  any  importance,  it  may  only  be  accepted  as  evidence  of  inten- 
tion to  make  not  a  present  gift,  but  a  gift  to  take  effect  after 
death. 

This  was  the  view  taken  upon  the  trial  by  the  learned  judge 
below,  who  pointed  out  the  defect  in  the  claim  made  in  the  com- 
plaint that  the  deceased  had  assigned  the  deposit  to  the  plaintiff. 
The  court,  however,  permitted  the  action  to  proceed  without  any 
amendment  of  the  pleadings,  for  the  purpose  of  determining 
whether,  as  the  plaintiff's  counsel  was  endeavoring  to  show,  title 
could  be  maintained  as  to  a  gift  causa  inortis  ;  but  the  complaint  was 
finally  dismissed  on  the  ground  that  the  plaintiff  had  not  sustained 
the  burden  placed  on  him  of  establishing  such  a  gift  by  evidence 
that  was  "  clear  and  convincing,  strong  and  satisfactory."  {Farian 
V.  Wieffel,  76  Hun,  462.)  The  plaintiff  took  exception  to  this  con- 
clusion, and  now  insists,  as  he  did  below,  that  the  cause  of  action 
was  abundantly  established.  The  correctness  of  this  contention  nec- 
essarily depends  upon  the  force  and  effect  of  the  evidence  adduced, 
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and,  for  the  purposes  of  this  opinion,  a  summary  of  the  proof 
presented  will  be  sufficient. 

It  appears  that  on  a  Tuesday  in  February,  1897,  between  two  and 
three  o'clock  in  the  morning,  Samuel  Levy,  who  was  then  boarding 
with  the  plaintiff,  died.  According  to  the  plaintiff's  version,  the 
deceased,  on  the  previous  night,  had  given  to  him  a  bank  book  and 
an  account  book,  with  the  understanding  that  out  of  the  fund  repre- 
sented in  the  former  he  should  pay  the  expenses  of  burial,  provide 
for  prayers  to  be  said  and  erect  a  monument  or  tombstone  over  the 
grave  and  that  the  remainder  of  the  deposit  should  belong  to  him. 
This  testimony  of  the  plaintiff  and  his  witnesses  was  weakened  by 
that  of  the  defendants',  from  which  it  appeared  that  on  the  day  fol- 
lowing the  alleged  transfer,  the  plaintiff  called  at  the  house  of  Ber- 
tha Sarasohn  and  said  that  he  knew  nothing  about  the  property  of 
the  deceased,  and  that  there  was  nothing  on  his  person  but  a  few 
pennies ;  and  that  when  told  to  return  and  make  further  search,  he 
went  away  and  came  again,  later  in  the  day,  saying  that  he  had 
found  some  books  and  papers,  which  he  thereupon  handed  to  Mi-s. 
Sarasohn,  asking  her  for  some  money  for  his  trouble,  and  remarking 
that  the  books  would  be  for  the  brother  of  Levy. 

The  plaintiff's  failure  then  and  there  to  assert  that  he  claimed 
title  to  the  bank  book  as  a  gift  made  to  him  by  the  deceased,  and 
his  surrender  of  the  same  to  Mrs.  Sarasohn  with  the  words  men- 
tioned, if  the  defendants'  witnesses  are  to  be  credited,  are  quite 
inconsistent  with  his  attitude  and  that  of  his  witnesses  on  the  trial. 
We  have  not  overlooked  the  plaintiff's  testimony  that  his  object  in 
delivering  the  books  to  Mrs.  Sarasohn  was  to  secure  a  loan,  and  that 
the  books  and  other  papers  were  left  as  a  pledge ;  but  he  does  not 
testify  that  he  asserted  at  that  time  a  title  to  the  bank  book  by 
gift. 

L^pon  the  trial,  then,  as  in  his  complaint,  the  plaintiff  sought  to 
sustain  his  title,  not  by  reason  of  a  gift,  but  on  the  theory,  as  already 
pointed  out,  of  an  assignment.  The  memorandum  is  undoubtedly 
strong  corroborative  evidence  of  intention  on  the  part  of  Levy 
to  give  the  plaintiff  the  benefit  of  some  or  all  of  the  money 
in  the  bank  after,  his  death,  and  would  have  been  entitled  to 
great  consideration  in  support  of  such  a  claim  had  that  from  the 
outset  been   consistently  asserted  and  substantiated  by  other  satis- 
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factory  evidence.  But  as  the  complaint  alleged  that  the  bank  book 
and  tlie  moneys  represented  thereby  had  been  assigned  to  the  plain- 
tiff, and  this  allegation  was  not  sustained,  and  no  motion  was  made 
to  amend  the  pleadings  or  conform  them  to  the  proof,  the  court 
might  very  properly  have  dismissed  the  complaint.  The  court, 
however,  on  the  theory  of  a  gift  causa  mortis^  further  considered 
the  merits  of  the  action  without  any  change  being  made  in  the 
complaint ;  and  it  appearing  that  the  evidence  of  such  a  gift  was 
conflicting  and  contradictory,  it  was  entirely  within  the  province  of 
the  court  to  pass  upon  the  credibility  of  the  witnesses  in  determin- 
ing whether  any  title  was  so  established.  In  his  conclusion  the 
learned  trial  judge  had  in  mind  the  rule  of  law  so  often  formulated, 
that,  where  it  is  sought  to  divert  the  money  or  property  of  a  deceased 
pereon  from  his  relatives  or  next  of  kin,  the  stranger  thus  seeking 
to  obtain  bdnelit  must  establish  liis  right  by  clear  and  convincing 
proof.  When  we  consider  the  character  of  the  witnesses  and  their 
relation  to  the  parties,  we  must  conclude  that  the  evidence  is  as  con- 
sistent with  the  claim  that  the  gift  was  not  made  as  with  the  claim 
that  it  was  made ;  and  the  many  contradictions  in  the  testimony 
raise  the  suspicion  that  no  gift  was  actuall}^  made,  but  that  an  exam- 
ination of  the  account  book  after  Levy's  death  disclosed  the  memo- 
randum, which,  being  favorable  to  the  plaintiff,  suggested  to  him 
the  idea  that,  with  it  as  a  basis,  a  claim  or  right  of  some  kind  could 
be  maintained.  From  a  perusal  of  the  record,  we  are  unable  to 
conclude  that  the  proof  adduced,  or  the  character  of  the  plaintiff's 
witnesses,  was  such  that  the  trial  judge  was  bound  to  be  satisfied 
that  the  plaintiff  had  made  out  a  strong  and  conclusive  case. 

We  think,  therefore,  that  the  judgment  must  be  affirmed,  with 
costs. 

Van  Brunt,   P.   J.,   Barrett,   Rumsey   and   Patterson,   JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Caeoline  a.  McCready,  Respondent,  v,  David  Lindenborn,  '* 

Appellant. 

Trial — convenience  of  jurm^e  considered  on  a  motion  for  a^ijournment — a  pr<m9on 
of  a  lease  that  repairs  be  completed  by  a  certain  date^  quMfiedhy  one  that  the  rent 
shall  begin  when  the  alterations  are  completed. 

The  fact  that  a  trial  judge  consults  the  convenience  of  jurors  in  denying  a  motion 
made  by  the  defendant's  counsel  for  an  adjournment  on  account  of  his  illness, 
does  not  constitute  reversible  error,  where  the  judge  finally  assumes  the  respon- 
sibility of  deciding  the  motion  and  it  appears  tliat  the  defendant's  side  of  the 
controversy  was  fully  argued  and  presented  with  great  ability. 

A  lease  provided  that  certain  alterations  were  to  be  made  by  the  lessor,  which 
were  to  be  completed  on  the  1st  day  of  October,  1894,  and  further  provided 
that  "in  case  the  completion  of  the  alterations  above  mentioned  shall  be 
delayed  without  fault  *  *  *  and  the  said  building  on  the  1st  day  of  Octo- 
ber, 1894,  be  not  tenantable  and  not  occupied,  then  until  such  time  as  the 
building  shall  be  occupied  or  the  said  alterations  substantially  completed,  the 
rent  above  mentioned  shall  not  be  due,  and  in  such  case  the  rent  shall  begin 
when  the  alterations  are  completed  or  the  occupation  begins." 

Eeid,  that  the  fact  that  on  October  1, 1894,  some  outside  painting,  a  railing  for 
the  stoop  and  similar  small  work  remained  to  be  done  and  was  not  finished  until 
a  few  days  thereafter,  did  not  relieve  the  lessee  from  the  obligations  of  the 
lease,  a  fair  construction  of  the  lease  being  that  it  was  in  the  contemplation  of 
the  parties  that  a  few  additional  days  might  be  needed  to  complete  the  work 
during  which  the  lessee  was  not  to  be  liable  for  the  rent. 

Appeal  by  the  defendant,  David  Lindenborn,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  21st  day  of  Decem- 
ber, 1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order  bear- 
ing date  the  20th  day  of  December,  1897,  and  entered  in  said  clerk's 
office,  denying  the  defendant's  motion  for  a  new  trial  made  npon 
the  minutes. 

The  action  was  brought  to  recover  rent  amounting  to  $480  for  a 
part  of  the  month  of  October,  1894,  for  the  premises  at  No.  10 
West  Twenty-second  street.  New  York  city.  The  complaint  sets  up 
an  agreement  in  writing  for  a  lease  by  which  it  appears  that  the 
defendant  was  to  rent  the  premises  mentioned  for  a  term  of  nine 
years  and  seven  months,  rent  payable  monthly  in  advance  at  the  rate 
of  $6,400  a  year,  in  addition  to  certain  expenses  to  be  borne  by  the 
App.  Div.—  Vol.  XXX VII.         54 
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defendant,  including  repairs  and  water  rate  up  to  May  1,  1899,  an 
appraisal  then  to  determine  the  amount  of  rent  thereafter,  on  con- 
dition that  the  plaintiff  should  first  make  certain  alterations  agreed 
upon,  amounting  to  $15,000,  to  change  the  building  from  a  private 
dwelling  to  a  place  of  business,  the  alterations  to  be  coinpleted 
October  1,  1894,  or  in  case  the  alterations  were  delayed,  then  when 
they  should  be  substantially  completed,  the  rent  should  begin.  It 
was  further  understood  between  the  parties  that  alterations  in  addition 
to  those  contemplated  to  be  made  by  the  plaintiff  might  be  made  at 
the  expense  of  the  defendant.  All  the  alterations  were  to  be  made 
with  a  view  to  adapting  the  building  to  the  defendant's  needs. 

The  plaintiff  claims  that,  on  October  1,  1894,  the  alterations  to  be 
made  by  her  were  "substantially  completed"  and  the  building  was 
ready  for  occupancy,  the  alterations  having  been  made  as  agreed  and 
approved  by  both  parties;  that  the  keys  were  delivered  to  the 
defendant,  but  that  he  failed  to  pay  the  month's  rent  from  the 
fourth  day  of  October,  from  which  date  he  was  notified  that  the  rent 
would  begin.  The  defendant  denies  that  the  agreement  referred  to 
has  been  duly  carried  out ;  that  the  alterations  which  were  made  by 
the  plaintiff  were  with  his  approval,  or  that  the  work  was  completed 
and  the  building  ready  for  occupancy  on  October  1,  1894,  or  that 
the  keys  were  given  to  him  ;  and  alleges  that  the  changes  made  were 
not  in  accordance  with  the  plans  and  specifications  as  agreed  upon, 
but  differently,  and  were  made  against  his  will.  The  answer  further 
made  a  counterclaim  for  SSG,999.33,  for  damages  for  failure  to 
complete  alterations  agreed  upon  at  the  time  mentioned,  but  this, 
counterclaim  was  withdrawn  at  the  trial. 

Benno  Loeioy^  for  the  appellant. 

W,  P.  Prentice^  for  the  respondent. 

O'Brien,  J. : 

Upon  the  issues  presented  by  the  pleadings,  involving  questions 
of  fact  rather  than  of  law,  there  was  a  protracted  trial  extending 
over  many  days,  on  which  the  voluminous  record  on  this  appeal 
shows  that,  upon  every  material  question,  there  was  an  irreconcilable 
conflict  of  testimony,  which  finally  was  resolved  by  the  jury  in  the 
plaintiff's  favor. 
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In  saying  that  tlie  principal  questions  are  tlu)se  of  fact  and  not  of 
law,  we  have  not  overlooked  tlie  numberless  exceptions  taken  to 
rulings  upon  evidence,  or  the  many  requests  to  charge  proposed  by 
the  defendant,  some  of  which  were  refused  and  some  charged  in  a 
modified  form.  It  would  not  only  be  impracticable  to  discuss  these 
exceptions  at  length,  but  it  is,  also,  unnecessary  ;  for  although  there 
may  be  a  few  instances  of  rulings  to  which,  technically,  an  excep- 
tion would  lie,  they  are  not  such  as  would  justify  our  reversing  a 
judgment  which  was  rendered  after  the  material  and  substantial 
questions  were  properly  presented  to  the  jury.  By  way  of  illustra- 
tion, much  stress  is  placed  upon  an  exception  to  the  refusal  of  the 
court  to  grant  an  adjournment  on  the  ground  of  the  sickness  of 
the  defendant's  attorney.  Counsel  stated  that  he  was  ill,  and  had 
been  without  sleep  the  night  before  and  desired  an  adjournment 
with  a  view  to  obtaining  needed  rest.  There  was  present  assisting 
him  upon  the  trial  another  lawyer  who,  though  not  as  familiar  with 
tlie  pleadings  or  the  facts,  having  been  brought  in  for  the  first  time 
upon  the  trial,  was  able  to  and  did  assist ;  and  the  record  shows  that 
both  counsel  not  only  represented  the  defendant  with  abiUty,  but 
stubbornly  and  closely  contested  every  position  taken  by  the  plain- 
tiff. The  refusal  to  grant  the  adjournment  was  apparently  due  to 
the  objection  of  the  jurors,  whose  convenience  was  consulted  by 
the  judge,  and  who  were  opposed  to  the  granting  of  such  adjourn- 
ment. It  was  not  reversible  error  to  consult  the  jurors,  the  judge 
having  finally  to  assume  the  responsibility  of  deciding  the  motion, 
which  he  did.  The  question  presented  for  our  determination  is, 
was  the  ruling  wrongful  ?  This  in  turn  is  to  be  determined  by  a 
consideration  whether  or  not  the  defendant  suffered  or  was  preju- 
diced. Considering  the  zeal  and  ability  which  at  every  stage  of  the 
trial  was  exhibited  by  both  counsel  representing  him,  it  cannot  be 
concluded  that  he  was  prejudiced  by  not  having  his  case  fully  argued 
and  presented  to  the  jury. 

We  come  back,  therefore,  in  deciding  the  merits  of  this  appeal,  to 
a  consideration  of  the  questions  of  fact;  and  this  involves  a  deter- 
mination whether  the  burden  placed  upon  the  plaintiff  was  sus- 
tained at  the  time  the  motion  was  made  to  dismiss  the  complaint  at 
the  end  of  the  plaintiff's  testimony,  or  whether,  upon  all  the  proof, 
including  that   thereafter   submitted   by   the   defendant,  the  ver- 
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diet  rendered  in  favor  of  the  plaintiff  was  against  the  weight  of 
-evidence. 

Considering  the  obligations  assumed  by  the  plaintiff  under  the 
lease,  it  was  incumbent  upon  her  to  prove,  before  a  recovery  could 
be  Iiad,  a  substantial  performance  of  the  covenants  of  the  lease, 
particularly  those  relating  to  the  alterations  of  the  building,  and  the 
time  when  the  building  was  ready  for  occupancy.  This  necessa- 
rily requires  a  review  of  the  evidence,  and  without  attempting  to 
give  a  detailed  presentation  we  must  content  ourselves  with  noting 
the  leading  facts  and  the  manner  in  which  the  learned  trial  judge 
submitted  them  to  the  jury. 

After  the  lease  was  made  the  privilege  was  given  to  and  exer- 
cised by  the  defendant  of  selecting  an  architect,  and  the  builder  was 
a  man  of  whom  he  approved.  The  plans  and  specifications  were 
drawn  up  and  accepted  by  both  parties,  and  the  architect  then  dis- 
covered that  the  alterations  as  arranged  could  not  be  made  within 
the  stipulated  $15,000,  the  builder's  estimates  being  about  $20,000. 
After  notice  and  opportunity  for  the  parties  to  examine  the  specifi- 
cations and  plans  a  meeting  was  held  in  the  architect's  office  on  the 
afternoon  of  June  27,  1894,  which  was  attended  by  all  the  parties 
interested,  for  the  purpose  of  modifying  them  so  that  the  alterations 
to  be  made  by  the  plaintiff  should  come  within  the  sum  of  $15,000. 
At  this  meeting  the  parties  had  the  plans  and  specifications,  excepting 
the  specifications  for  the  plumbing  work  —  although  it  was  testified 
that  there  was  present  a  memorandum  of  the  plumbing  work  —  and 
went  over  them  in  detail,  and,  as  appears  from  the  erasures  made  in 
the  specifications,  each  item  was  examined. 

According  to  the  plaintiff's  version  the  plans  and  specifications 
were  thus  modified  with  the  defendant's  assent  and  the  matter  left 
with  the  architect  to  obtain  estimates  and  make  contracts  with  the 
builder.  The  plaintiff's  witnesses  testified  that  among  the  things 
left  out  were  the  elevator  and  the  extension  of  the  vault  under  the 
sidewalk ;  and  that  it  was  understood  that  if  the  defendant  desired 
these  things  he  was  to  pay  for  them  himself.  The  architect's  assist- 
ant particularly  testified  that  Mr.  Lindenborn  said  "to  get  them 
done,  as  far  as  we  thought  we  had  to,  and  if  there  was  anything  he 
wanted  in  addition  he  would  pay  for  it  *  *  *  Mr.  Lindenborn 
agreed,  on  the  27th  of  June,  that  the  work  should  be  cut  down  so 
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as  not  to  exceed  $15,000.  *  *  *  On  tlie  27th  of  June  it  was. 
determined  that  to  build  the  building  with  elevator  tlie  cost  would  far 
exceed  $15,000 ;  therefore,  it  was  agreed  that  an  elevator  shaft  would 
be  built  80  that  an  elevator  could  be  added  at  any  future  time,  as 
eventually  was,  and  also  that  Mr.  Lindenborn  would  be  satisfied  with 
a  hoist."  The  defendant,  although  admitting  being  present  and  tak- 
ing part  in  the  modification  and  discussion  of  the  proposed  changes, 
insists  that  he  did  not  give  his  full  assent,  or  any  assent,  to  such  revised 
plans  and  specifications  for  the  reason  that  he  did  not  have  ample 
opportunity  to  examine  them  for  the  purpose  of  determining  whether 
he  would  or  would  not  approve  them.  The  defendant  testified  tliat 
at  the  meeting  of  June  twenty-seventh  he  particularly  objected  to 
omitting  the  elevator ;  that  he  never  made  any  suggestion  as  to  a 
"  hoist,"  and  that  he  insisted  upon  having  a  vault  under  the  side- 
walk. In  other  words,  he  directly  contradicts  the  plaintiff's  wit- 
nesses, not  only  in  regard  to  the  changes  proposed,  but  also  with 
regard  to  the  plans  and  specifications,  which  he  insists  he  was  to 
examine  further  before  approval.  The  defendant  also  stated  that 
he  never  intended  to  put  in  his  own  heating  apparatus,  and  denied 
that  he  Iiad,  since  June,  made  any  requests  as  to  the  alterations  or 
approved  the  work  as  done. 

^Vhat  took  place  at  the  meeting  of  June  twenty-seventh  is  of 
importance,  for  from  that  date  followed  an  acrimonious  dispute,  not 
only  between  the  defendant  and  the  plaintiff  represented  by  her 
attorney,  but  also  between  the  defendant  and  the  architect,  com- 
mencing on  the  next  day  after  the  meeting,  when  the  defendant 
returned  to  the  office  of  the  architect,  charged  him  with  having 
treated  him  unfairly,  and,  both  verbally  then  and  by  letters  sent, 
one  on  that  day  and  the  others  on  days  immediately  following, 
demanded  that  the  plans  and  specifications  be  again  submitted  to 
him  as  matter  of  right,  with  a  view  to  further  examination  to  deter- 
mine whether  or  not  he  would  approve  them  as  modified.  The 
architect  in  answer  offered  the  drawings  over  night,  and  gave  as  a 
reason  for  not  leaving  them  longer  with  the  defendant  that  they 
were  needed  in  order  that  the  work  should  progress  and  the  builder 
be  enabled  to  complete  the  alterations  by  October  first,  and  further 
insisted  that,  as  the  defendant  had  already  consented  to  the  modifi- 
cations, it  was  useless  to  submit  them  for  further  discussion  or  dis- 
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pnte.  There  is  testimony  to  the  effect  that  a  copy  of  uncorrected 
drawings  was  later  given  to  tlie  defendant,  which  he  retained  and 
gave  to  his  attorneys,  and  which  upon  the  trial  were  used  as 
exhibits. 

By  the  letter  of  July  third,  the  defendant  was  notified  by  the 
plaintiff's  attorney  that  tinal  estimates  had  been  submitted  by  the 
builder,  the  letter  stating  that  as  these  estimates  were  still  in  excess 
of  $15,000,  it  was  proposed  to  substitute  for  an  elevator  a  safety 
hoist,  and  also  to  dispense  with  a  vault  under  the  street,  which  would 
43till  leave  the  amount  above  $15,000,  but  that  the  plaintiff  would 
pay  the  same ;  and  also  stated,  "  If  you  desire  to  make  any  further 
suggestions  or  to  omit  any  other  items  of  expense,  so  as  to  retain 
either  of  the  two  above  specified,  please  submit  your  suggestions 
in  writing  at  Mr.  Ficken's  office  by  noon  of  Thursday,  July  5th, 
1894,  to  which  hour  and  place  the  signing  of  the  contracts  has 
been  adjourned."  The  attorney  testified :  "  That  letter  was  written 
on  the  3rd  of  July  at  Mr.  Ficken's  office  *  *  *  at  the 
time  appointed  for  the  signing  of  the  contracts.  Mr.  Lindeubora 
was  to  have  been  there,  *  *  *  but  on  that  day  he  was  not 
there.     *     *     *     We  proposed  to  give  him  notice  of  the  changes. 

*  *     *     At  the  interview  of  June  27th  Mr.  Ficken   suggested 

*  *  *  that  if  Mr.  Lindenborn  had  anything  special  he  wanted 
to  do  he  could  get  better  rates  when  the  main  contracts  were 
•signed.  We  sent  him  this  notice  in  order  that  there  might  be  no 
mistake  about  what  we  were  going  to  do.  This  was  in  accordance 
with  what  was  to  have  been  performed  on  the  27th  of  June,"  To 
this  letter  the  defendant  replied  on  July  fifth,  saying  that  he  had 
just  returned  to  the  city  that  afternoon,  and  also  stating  that  he  had 
not  given  approval  of  the  work  that  was  proposed. 

The  alterations  as  outlined  by  the  letter  were  contracted  for  and 
work  proceeded  with  due  diligence,  but  there  was  some  delay  in 
the  builder's  work  by  reason  of  interference  by  the  building  depart- 
ment, it  being  alleged  that  there  was  a  violation  of  the  laws ;  and 
this  difficulty  was  removed  by  the  architect's  tiling  modifications  of 
the  work  and  complying  with  the  department  rules. 

The  plaintiff's  witnesses  further  testified  that,  during  the  summer, 
the  defendant  made  some  requests  relating  to  the  alterations,  par- 
ticularly with  regard  to  gas  outlets,  to  the  end  that  the  work  be 
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personally  superintended  and  duly  completed  ;  that  the  safety  hoist 
was  not  put  in  because  the  defendant  never  determined  what  kind 
of  hoist  he  wanted ;  that  no  steam  lieat  was  contemplated,  as  tli3 
defendant  wanted  to  heat  the  building  with  Backus  gas  heaters ; 
that  during  the  latter  part  of  August  the  defendant  requested  jer- 
mission  to  use  a  part  of  the  building  to  store  some  paper  that  he  had 
bought,  which  request  was  granted,  and  the  second  or  third  floor 
front  room  was  so  used  by  him,  the  paper  being  removed,  however 
prior  to  October  first ;  that  in  September  the  defendant  said  that 
the  building  would  not  be  completed  in  time,  and  that  he  would  not 
take  it.  By  letter  dated  September  thirtieth  the  defendant  notified 
the  plaintiff  that  the  building  was  incomplete  and  that  he  refused 
it,  but  made  no  mention  of  the  absence  of  elevator  or  vault. 

The  actual  expense  incurred  by  the  plaintiff  for  the  alterations 
was  $16,757.49,  and  on  October  first  there  remained  only  some  out- 
side painting,  a  railing  for  the  stoop  and  similar  small  work  to  be 
done,  all  of  which  was  finished  shortly  thereafter.  The  defendant 
was  notified  that  rent  would  begin  October  fourth  instead  of  October 
first,  four  days  being  allowed  him  to  move  in ;  and  the  keys  were 
given  to  the  defendant's  brother,  who  shortly  after  returned  them  to 
the  plaintiff  by  the  defendant's  orders,  and  the  defendant  rented 
another  building  on  Broadway,  into  which  he  moved  his  goods,  refus- 
ing to  pay  the  rent  for  which  the  suit  was  brought. 

The  many  controversies  between  the  parties  are  thus  narrowed 
down  to  the  questions  as  to  whether  the  plans  and  specifications, 
according  to  which  the  building  was  altered,  were  approved  by  the 
defendant  on  June  twenty-seventh,  and,  if  so,  whether  the  altera- 
tions were  substantially  completed  by  the  1st  of  October,  1894. 

That  the  original  plans  included  an  elevator,  a  vault  under  the 
sidewalk  and  some  arrangement  for  heating,  is  not  seriously  ques- 
tioned ;  nor  is  it  disputed  that  the  work  did  not  proceed  for  the  rea- 
son that  the  cost  would  greatly  exceed  $15,000;  and  that,  in  order  to 
bring  the  alterations  within  that  sum,  it  w^as  necessary  that  some 
modifications  in  the  plans  and  specifications  should  be  agreed  upon, 
and  the  parties  met  on  June  twenty-seventh  and  discussed  such 
a  reduction.  The  whole  case  mainly  turns  upon  what  occurred  and 
what  was  agreed  to  on  that  date.  It  was  essential  that  the  eleva- 
tor, vault,  or  some  other  feature  of  the  building  as  planned  should 
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be  omitted  to  reduce  the  cost  of  the  alterations  to  be  made  by  the 
plaintiff. 

The  plaintiff's  contention,  supported  by  her  witnesses,  is  that  the 
modified  agreement,  which  was  made  on  that  day,  excluded  from 
the  plans  the  elevator,  a  heating  apparatus,  the  vault  first  contem- 
plated and  some  minor  items.  It  is  not  disputed  that,  with  these 
omitted,  the  final  cost  to  tlie  plaintiff  was  $16,757.49.  The  defend- 
ant's position  is  that  he  did  not  approve  of  any  modified  plans  on 
June  twenty -seventh,  and,  further,  that  any  agreement  reached  at  such 
interview  was  thereafter  arbitrarily  altered  by  the  plaintiff's  repre- 
sentatives, as  shown  by  the  letter  of  July  third.  In  answer  to  this 
last  suggestion,  the  plaintiff  states  that  the  said  letter  was  not  written 
with  a  view  to  making  any  changes  from  the  June  twenty-seventh 
agreement  or  obtaining  the  defendant's  approval,  but  to  give  him 
notice  that  she  would  proceed  with  the  work,  and  that  if  he  desired 
any  substitutions  before  the  builder's  contracts  were  closed  she  would 
accept  propositions  from  him,  but  otherwise  the  alterations  would 
proceed  as  had  l)een  determined  on  June  twenty-seventh. 

There  is  similar  conflicting  testimony  upon  the  question  whether 
the  building  was  substantially  completed  and  ready  for  occupancy 
on  October  first.  It  appeared  that  on  October  first  some  outside 
painting  remained  to  be  done  ;  that  a  railing  had  not  been  placed  on 
the  front  stoop,  and  that  other  work  was  unfinished.  And  it  cannot 
be  denied  that  if  the  agreement  of  the  plaintiff  had  been  that  the 
building  should  be  actually  ready  for  occupancy  so  that  the  defend- 
ant might  have  the  use  and  enjoyment  of  the  premises  on  that  pre- 
cise day,  there  would  be  force  in  the  contention  that  what  thus 
remained  to  be  done  was  a  material  part  of  tlie  work.  It  must  be 
remembered,  however,  that  the  lease  provided,  not  for  actual  com- 
pletion of  the  work  on  that  day,  but  that  "  in  case  the  completion 
of  the  alterations  above  mentioned  shall  be  delayed  without  fault 
*  *  *  and  the  said  building  on  the  first  day  of  October,  1894, 
be  not  lenantable  and  not  occupied,  then  until  such  time  as  the 
building  shall  be  occupied  or  the  said  alterations  substantially  com- 
pleted, the  rent  above  mentioned  shall  not  be  due,  and  in  such  case 
the  rent  shall  begin  when  the  alterations  are  completed  or  the  occu- 
pation begins." 

On  the  trial  this  provision  was  the  cause  of  much  discussion, 
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which  we  do  not  thiuk  it  would  be  of  any  advantage  to  extend  in 
this  opinion.  If  we  credit  the  defendant's  statement  as  to  what  on 
that  date  remained  to  be  done,  the  defendant  could  not  take  advan- 
tage of  such  faihire  to  break  the  agreement,  a  fair  construction  of 
the  provision  quoted  being  that  it  was  in  the  contemplation  of  the 
parties  that  a  few  additional  days  might  be  needed  to  fully  complete, 
during  which  the  defendant  was  not  to  be  liable  for  rent.  Of  course, 
the  failure  to  complete  the  work  within  a  reasonable  time  from  the 
date  named  would  have  entirely  relieved  the  defendant  from  the 
obligations  of  the  lease,  but  under  its  provisions  some  slight  leeway 
was  allowed  to  the  plaintiff  to  fully  complete. 

Upon  all  the  questions  there  was  direct  conflict  of  testimony; 
and  while  upon  some  of  them  the  defendant  stood  alone,  the  plain- 
tiff in  many  instances  was  supported  by  two  or  three  witnesses, 
whose  credibility,  like  that  of  the  defendant,  was  for  the  determi- 
nation of  the  jury.  The  documentary  evidence  and  letters,  although 
bearing  upon  the  questions  involved,  only  accentuate  the  conflict 
produced  by  the  oral  testimony.  Upon  a  review  of  the  entire  case, 
therefore,  we  think,  as  did  the  learned  trial  judge,  that  the  questions 
in  dispute  were  for  the  jury  to  settle;  and  that  their  verdict, 
reached  after  weighing  the  evidence  and  having  the  benefit  of  the 
presence  of  the  witnesses,  we  would  not  be  justified  in  disturbing,  in 
the  absence  of  a  showing  that  it  was  the  result  of  prejudice,  or  that 
it  was  rendered  in  the  face  of  a  clear  preponderance  the  other  way. 

We  think,  therefore,  that  the  judgment  and  order  should  be 
aflBrmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 

App.  Div.— Vol.  XXXVII.        65 
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John  Delahunty,  as  Receiver  of  William  Campbell  and  Samuel 
S.  Stewart,  as  Copartners,  Doing  Business  under  the  Name, 
Style  and  Firm  of  William  Campbell  &  Company,  Appellant, 
V.  The  Centeal  National  Bank  of  the  City  of  New  York, 
Respondent. 

Bank  deposit — what  is  sufficient  evidence  of  the  bank's  refusal  to  pay  it — an  objec- 
tion not  taken  is  waived. 

The  receiver  of  a  firm  "wrote  to  a  bank  stating  the  fact  of  his  appointment  and 
that  the  firm  bad  a  certain  amount  on  deposit  with  the  bank,  closing  with  the 
words,  "  Will  you  please  send  me  that  amount,  and  let  me  know  wliat  papers 
you  require  for  vouchers,  showing  my  appointment,  and  I  will  prepare  and 
send  them  to  you,"  to  which  letter  the  attorneys  of  the  bank  replied,  saying, 
the  bank  *'  has  referred  to  us  your  letter  of  yesterday  requesting  us  to  attend 
to  it.  You  are  probably  not  aware  that  the  bank  is  itself  a  creditor  of  Camp- 
bell &  Co.  (the  firm)  to  an  amount  far  exceeding  these  moneys  mentioned  in 
your  letter  to-day."  The  receiver,  hearing  nothing  further  from  the  bank  for 
a  period  of  about  six  months,  brought  an  action  against  the  bank  to  recover 
the  amount  of  the  deposit. 

Hdd^  that  he  was  justified  in  inferring  that  the  bank,  under  a  claim  of  right, 
intended  to  retain  the  moneys  and  apply  them  to  the  payment  of  the  indebted- 
ness due  to  it  from  the  firm;  and  that  it  was  error  to  dismiss  the  complaint  on 
the  ground  that  the  plaintiff  had  failed  to  show  a  demand  and  refusal. 

Rumset,  J.,  dissented. 

/Seinble,  that  the  objection  that  the  receiver  had  no  right  to  require  the  bank  to 
send  the  money  to  him,  was  waived  by  a  failure  to  assert  it  at  the  time. 

Appeal  by  the  plaintiff,  John  Delahunty,  as  receiver  of  William 
Campbell  and  Samuel  S.  Stewart,  as  copartners,  doing  business 
under  the  name,  style  and  firm  of  William  Campbell  &  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
31st  day  of  May,  1 898,  upon  the  dismissal  of  his  complaint  by  direc- 
tion of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

The  plaintiff,  as  receiver,  sued  to  recover  a  balance  of  account  in 
favor  of  the  firm  of  William  Campbell  &  Co.,  who  were  depositors 
with  the  defendant.  The  answer,  besides  setting  up  an  afilrmative 
defense,  admits  that  a  certain  balance  in  favor  of  the  said  firm  existed 
at  the  date  alleged,  but  denies  the  demand  and  refusal  to  pay.  On 
the  trial  the  only  question  passed  upon  was,  whether  a  sufficient 
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demand  had  been  made  before  tbe  commencement  of  the  action. 
Upon  that  question  the  plaintiff  offered  the  following  letter,  the 
receipt  of  which  was  admitted  by  the  defendant : 

"New  York,  May  12th,  1897. 
"  Central  National  Bank  of  New  York  : 

"  Gentlemen. —  I  have  been  appointed  receiver  of  the  late  firm 
of  William  Campbell  &  Company,  which  has  on  deposit  with  you 
the  sum  of  $1,138.08.  Will  yoii  please  send  me  that  amount,  and  let 
me  know  what  papers  you  require  for  vouchers,  showing  my 
appointment,  and  I  will  prepare  and  send  them  to  you. 

"  Yours  truly, 
"  (Signed)  JOHN  DELAHUNT Y, 

The  answer  to  this  letter  by  the  defendant's  counsel  is  as  follows  : 

'^New  York,  May  13^A,  1897. 
"  John  Delahunty,  Esq. : 

"Dear  Sir. —  The  Central  National   Bank  of  New   York  has 

referred  to  us  your  letter  of  yesterday,  requesting  us  to  attend  to  it. 

You  are  probably  not  aware  that  the  bank  is,  itself,  a  creditor  of 

Campbell  &  Co.  to  an  amount  far  exceeding  these  moneys  mentioned 

in  your  letter  to  it. 

"  Yours  truly, 

''DUER,  STRONG  &  JARVIS." 

After  the  admission  of  these  letters  and  an  attempt  to  introduce 
some  other  evidence  on  the  subject  of  demand,  which,  because 
immaterial,  was  excluded  and  need  not  be  considered,  the  plaintiff 
rested.  Thereupon  the  defendant  moved  for  a  nonsuit  on  the 
ground  that  no  sufficient  evidence  of  demand  and  refusal  had  been 
given,  which  motion  was  granted,  and  the  plaintiff  excepted.  And 
it  is  from  the  judgment  thereafter  entered  that  this  appeal  is  taken. 

J,  Woolsey  Shepard,  for  the  appellant. 

George  A,  Strong,  for  the  respondent. 

O'Brien,  J. : 

It  must  be  regarded  as  settled  that  as  to  moneys  deposited  in 
a  bank,  before  the  same  can  be  recovered  in  a  suit,  it  is  a  condition 
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precedent  that  a  demand  should  be  made  therefor.  This  jflows 
from  the  relation  between  a  depositor  and  the  bank,  and  from  the 
promise  which  the  law  implies  that  the  deposit  will  be  returned 
after  demand.  The  contract,  therefore,  is  that  the  bank  is  entitled 
to  retain  the  deposit  until  some  suitable  request  is  made  for  its 
return.  The  authorities  are  far  from  uniform  as  to  tlie  precise 
nature  of  the  demand,  some  using  the  expression  that  a  demand  in 
some  form  is  necessary,  leaving  its  sufficiency  to  be  determined  by 
the  facts  appearing  in  each  case.  Where,  however,  the  bank  by 
refusal,  or  by  an  appropriation  of  the  money,  or  any  other  act,  shows 
an  indisposition  to  honor  a  demand,  the  cases  hold  that  under 
such  circumstances  a  demand  is  unnecessary.  So,  too,  if  "  when  a 
demand  is  made,  a  specific  objection  is  made  as  a  reason  for  not 
complying  with  tlie  demand,  all  other  objections,  which  if  made 
might  be  readily  obviated,  are  waived.  And  where  the  demand  is 
not  made  of  the  proper  person,  or  in  the  proper  manner,  or  is  made 
by  the  wrong  person,  objection  should  be  taken  at  the  time."  (5  Am. 
&  Eng.  Ency.  of  Law  [1st  ed.],  528g). 

The  question,  therefore,  turns  upon  whether  the  letter  of  the 
receiver  was  a  proper  demand,  and,  if  not,  whether  the  ans^ver 
thereto  can  be  construed  as  of  a  nature  to  justify  the  failure  to  make 
further  demand.  There  can  be  no  doubt  that  the  receiver  wanted 
and  requested  of  the  bank  a  return  of  the  deposit ;  and  while  the 
requirement  that  it  should  be  sent  to  the  receiver's  office  was  one 
that  the  bank  was  not  obliged  to  comply  with,  it  was  an  objection 
which  should  have  been  taken  at  the  time.  The  receiver  made  his 
request  in  the  form  outlined  in  his  letter,  and  if  it  was  the  intent  or 
purpose  of  the  bank,  before  honoring  the  demand  or  paying  the 
money,  to  insist  that  the  receiver  should  draw  his  check  in  tlie  usual 
way  against  the  account,  and,  either  personally  or  through  some  other 
medium,  present  it  with  evidence  of  his  authority,  it  seems  but 
reasonable  that  it  should  then  have  taken  that  objection  and  so  noti- 
fied the  receiver.  It  did  not,  however,  take  the  objection  that  the 
receiver  had  no  right  to  ask  the  bank  to  send  the  money  to  him,  but, 
instead  of  meeting  the  request  as  made,  the  bank  turned  the  receiv- 
er's letter  over  to  their  attorneys.  We  are  thus  brought  to  a  con- 
sideration whether  or  not  such  action  on  the  part  of  the  bank, 
coupled  with  the  subsequent  letter  of  the  attorneys,  was  a  refusal. 
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That  the  bank  did  not  intend  to  comply  is  reasonably  to  be 
inferred,  because  the  letter  received  was  turned  over  to  its  attor- 
neys, who  subsequently,  on  its  behalf,  answered  it,  and  in  such 
answer,  instead  of  making  any  point  about  the  manner  of  the 
demand  or  the  place  where  the  money  was  to  be  paid,  or  the  fail- 
ure to  show  authority  or  warrant  to  receive  it,  the  attorneys  stated 
that  the  receiver  was  "  probably  not  aware  that  the  bank  is  itself  a 
creditor  of  Campbell  &  Co.  to  an  amount  far  exceeding  these 
moneys  mentioned  in  your  letter  to  it."  There  is  certainly  nothing 
in  this  letter  from  which  the  inference  can  be  drawn  that  the  bank 
intended  to  comply  with  the  request,  or  that  if  the  receiver  went  to 
the  bank  it  would  pay  the  money.  On  the  contrary,  we  think  the 
receiver  had  a  right  to  conclude  that  the  position  taken  by  the  bank 
was  that  it  was  entitled  to  appropriate  the  deposit  in  payment  of  an 
indebtedness  due  it  from  Campbell  &  Co.,  and  that  this  attitude  ren- 
dered useless  or  obviated  the  necessity  of  any  further  or  more  formal 
demand.  The  receiver,  therefore,  having  waited  about  six  months 
without  hearing  further  from  the  bank,  and  being  thus  strengthened 
in  the* first  impression,  produced  by  the  receipt  of  the  attorneys'  let- 
ter, commenced  this  action. 

The  reply  of  the  attorneys  fully  justifies  the  inference  that,  under 
claim  of  right,  the  bank  intended  to  retain  the  moneys  and  apply  them 
to  the  payment  of  the  indebtedness  due  to  it  from  the  firm.  If  such 
was  not  the  intention,  the  language  was  so  evasive  and  so  well  calcu- 
lated to  produce  that  impression  that  fault  cannot  be  found  with  the 
receiver  if  he  was  thus  misled.  While,  therefore,  it  may  not  be  that 
the  receiver's  letter,  taken  by  itself,  was  a  suflicient  demand,  yet,  when 
coupled  with  the  bank's  action  and  the  language  of  the  attorneys'  let- 
ter, in  which  the  bank's  position  was  defined,  we  think  it  was  error  for 
the  trial  justice  to  hold  that  any  further  or  more  formal  demand  was 
necessary  before  suit.  The  right  suggested  in  the  letter  of  the  attor- 
neys and  alleged  in  the  answer,  to  appi'opriate  these  moneys  to  the 
bank's  indebtedness,  might  or  might  not  have  been  sustained  upon  the 
trial ;  but  that  question  is  not  presented  upon  this  appeal,  the  nonsuit 
being  placed  on  the  ground  of  the  failure  of  the  plaintiff  to  show  a 
demand  in  any  form,  or  a  sufficient  refusal  on  tiie  part  of  the  bank. 
We  think  that  the  ruHng  made  was  incorrect,  and  that  the  judgment 
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should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

Van  BfiUNT,  P.  J.,  Babkett  and  Patterson,  JJ.,  concurred; 
EuMSET,  J.,  dissented. 

Barrett,  J.  (concurring) : 

I  agree  to  the  reversal  of  this  judgment.  No  particular  form  of 
demand  was  necessary.  As  Judge  Bronson  said  in  Dovmes  v. 
Phoenix  Bank  of  Charleatown  (6  Hill,  299),  "  The  understanding 
between  the  parties  is,  that  the  money  shall  remain  with  the  banker 
until  the  customer,  by  his  check,  or  in  so-me  other  way^  calls  for  its 
repayment."  Here  the  receiver  called  for  payment.  It  was  a  demand, 
though  not  such  a  demand  as  the  bank  was  bound  to  honor.  The 
receiver  said,  "  Will  you  please  send  me  that  amount,"  specifying  it. 
That  was  certainly  a  request  for  the  money.  The  bank  need  not 
have  replied,  or  it  might  have  replied,  "  We  will  not  send  you  that 
amount,  as  you  are  bound  to  call  for  it."  But  it  made  neither  of  these 
replies.  It  spoke  through  its  lawyers.  The  reply  of  these  gentle- 
men was,  therefore,  the  reply  of  the  bank.  It  was  quite  as  though 
the  bank  had  written  directly  to  the  receiver  and  had  said  what  they 
said.  The  bank  then,  being  asked  to  please  remit  the  amount  due, 
replies,  "  You  are  probably  not  aware  that  the  bank  is  itself  a  creditor 
of  Campbell  &  Co.  to  an  amount  far  exceeding  these  moneys  men- 
tioned in  your  letter  to  it."  This  is  its  sole  reply  to  the  request  for  the 
money.  What  is  that  but  a  refusal  to  honor  the  plaintiflPs  request, 
not  because  the  bank  objected  to  its  form  or  substance,  but  because 
it  deemed  itself  entitled  to  keep  the  money?  The  receiver  was 
justified  in  thus  regarding  the  letter  in  question,  and  in  treating  it 
as  the  bank's  counter  statement  to  his  request ;  a  counter  statement 
implying  non-recognition  of  his  rights,  an  assertion  of  the  bank's 
rights,  and  a  refusal  to  pay  him. 

Van  Brunt,  P.  J.,  concurred. 

Kumsey,  J.  (dissenting) : 

For  seven  years  before  the  24:tli  of  February,  1897,  the  firm  of 
William  Campbell  &  Co.  was  engaged  in  business  and  was  a  depos- 
itor in  the  Central  National  Bank.     On  the  13th  of  December, 
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1895,  there  stood  to  the  credit  of  the  lirm  on  the  books  of  the  bank 
$1,138.08,  being  the  balance  due  it  as  depositor  in  the  bank.  The- 
plaintiff  was  appointed  receiver  of  that  firm  on  the  24:th  of  Febru- 
ary, 1897.  On  the  12th  of  May,  1897,  he  wrote  and  sent  to  the 
defendant  a  letter,  of  which  the  following  is  a  copy : 

"New  York,  Maij  12th,  1897. 
"  Central  National  Bank  of  New  York  : 

"  Gentlemen. —  I  have  been  appointed  receiver  of  tlie  late  firm 
of  William  Campbell  &  Company,  which  has  on  deposit  with  you 
the  sum  of  $1,138.08.  Will  you  please  send  me  that  amount,  and 
let  me  know  what  papers  you  require  for  vouchers,  showing  my 
appointment,  and  1  will  prepare  and  send  them  to  you. 

"  Yours  tnily, 
"(Signed)        JOHN  DELAHUNTY, 

"  Hec'r:' 

No  other  demand  was  ever  made  for  the  amount  of  the  deposit 
than  the  writing  and  sending  of  this  letter  by  mail  to  the  bank. 
The  only  notice  taken  of  the  letter  was  a  reply  sent  the  next  day 
by  the  counsel  of  the  bank,  of  which  the  following  is  a  copy : 

"  New  York,  Ifaij  13th,  1897. 
"  John  Delahunty,  Esq. : 

"Dear  Sir. —  The   Central   National  Bank  of  New  York  has 

referred  to  us  your  letter  of  yesterday,  requesting  us  to  attend  to  it. 

You  are  probably  not  aware  that  the  bank  is,  itself,  a  creditor  of 

Campbell  &  Co.  to  an  amount  far  exceeding  these  moneys  mentioned 

in  your  letter  to  it. 

*•  Yours  truly, 

"  DUER,  STRONG  &  JARVIS." 

After  the  receipt  of  that  letter  by  the  receiver,  there  seem  to 
have  been  no  further  communications  between  the  parties,  but  this 
action  was  brought  against  the  bank  for  the  recovery  of  the  amount 
of  the  deposit.  On  the  trial,  upon  proof  of  the  foregoing  facts,  the 
court  held  that  no  sufiicient  demand  had  been  made  upon  the  bank, 
and  that  it  had  not  waived  a  demand  or  refused  to  pay  ;  and,  there- 
fore, that  the  plaintiff  had  not  proved  a  cause  of  action,  and  it  directed 
a  nonsuit.  From  the  judgment  entered  upon  that  direction  this 
appeal  is  taken. 
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Wliile,  in  a  general  way,  it  may  be  said  that  a  bank  is  the  debtor 
of  its  depositor  for  tlie  money  deposited  with  it,  yet  there  arises  from 
the  fact  of  the  deposit  no  immediate  duty  to  pay  back  the  money 
without  a  demand  ;  and  until  a  demand  has  been  made  the  bank  is 
not  in  default  for  any  refusal  to  pay,  and  no  action  can  be  maintained 
against  it.  {Downea  v.  Phmnix  Bank  of  Charleatown^  6  Hill,  297.) 
So  firmly  is  this  rule  settled  that  it  is  now  established  that  the 
Statute  of  Limitations  does  not  run  in  favor  of  the  bank  and  against 
the  depositor  to  recover  the  amount  of  the  deposit  until  a  demand 
has  been  made.  {Hawell  v.  Adams^  68  N.  Y.  314 ;  Bank  of  British 
North  America  v.  Mercantile  Nat  Bank  of  N.  Y.^  91  id.  106.) 
When  one  is  dealing  with  a  bank,  the  known  customs  of  the  busi- 
ness of  banking  and  the  ordinary  methods  of  transacting  that  busi- 
ness enter  into  the  contract,  and  the  parties  must  be  understood  as 
having  governed  themselves  by  sucli  customs  and  methods,  and  this, 
whether  there  was  any  proof  made  tliat  they  had  actual  knowledge 
of  them  or  not.  {Foioler  v.  Brantly,  14  Pet.  318,  320.)  The  gen- 
eral customs  of  the  banking  business  are  well  known  and  judicial 
notice  must  be  taken  of  them.  {Mtrchants^  Nat,  Bank  v.  HaMy 
83  N.  Y.  338 ;  The  British  cfe  American  MorL  Co,  v.  Tihhalls,  63 
Iowa,  468.)  One  of  these  customs,  which  is  thoroughly  settled,  is 
that  a  demand  for  money  deposited  in  the  bank  is  to  be  made  at 
the  banking  office  and  during  banking  hours,  and  the  bank  is  not 
called  upon  to  pay  any  attention  to  a  demand  made  elsewhere  or  at 
any  other  time.  It  is  not  necessary  to  say  that  the  demand  must 
be  accompanied  with  a  check  or  any  voucher ;  but  that  it  must  be 
made  at  that  place  and  during  those  hours  cannot  be  disputed.  It 
is  easy  to  understand  tliat  it  would  be  impossible  for  a  bank  to  do 
business  in  any  other  way.  If  depositors  were  to  be  permitted  to 
send  to  the  bank  by  mail  or  messenger  a  notification  that  they  desired 
the  bank  to  pay  certain  money  to  them  at  a  certain  time  at  their 
own  places  of  business,  so  that  the  bank  in  paying  the  money  would 
be  required  to  send  its  messenger  from  house  to  house  as  a  milk- 
man serves  his  customers,  it  is  quite  clear  that  it  would  be  impossi- 
ble to  transact  banking  business.  This  demand  was  not  made  in 
such  a  way  as  the  customs  of  tlie  banking  business  required.  It 
was  sent  by  mail,  and  it  called  upon  the  bank  to  transmit  to  the 
receiver  at  his  office  the  amount  of  the  deposit,  and  to  receive  its 
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vouchers  thereafter  when  the  receiver  was  satisfied  what  papers 
were  necessary  to  be  delivered  by  liim. 

If  the  bank  had  paid  no  attention  to  this  letter,  no  one  would 
claim  for  an  ins.tant  that  it  operated  as  a  demand  to  put  it  in  default 
and  to  permit  an  action  against  it  for  the  recovery  of  this  money. 
But  it  is  said  by  the  plaintiff  that  the  answer  of  the  bank  showed 
that  a  demand  would  have  been  futile,  and,  therefore,  that  there  was 
no  necessity  of  making  one.  In  the  case  of  Southwick  v.  First 
National  Bank  of  Memphis  (84  N.  Y.  420)  it  is  said  that  "  when 
a  demand  is  necessary  it  is  not  excused  by  showing  that  the  defend- 
ant would  not  probably  have  complied  if  one  had  been  made." 
But  without  insisting  upon  the  rule  of  law  there  laid  down,  and 
conceding  that  if  it  had  been  made  to  appear  that  the  bank 
would  not  have  complied  with  a  proper  demand  under  any  circum- 
stances, the  plaintiff  would  have  been  excused  from  making  one,  it 
remains  to  be  considered  whether  the  letter  which  was  in  fact  writ- 
ten was  to  be  construed  as  a  refusal  to  pay  the  money  such  as  to 
relieve  the' plaintiff  from  the  necessity  of  making  the  demand. 

The  relative  situations  of  the  parties  as  they  appear  from  the  evi- 
dence are  that  the  firm  of  Campl)ell  &  Co.  were  depositors  with  the 
bank ;  that  the  deposit  had  been  standing  unclaimed  from  Decem- 
ber, 1895,  until  May,  1897,  and  that  the  receiver  was  appointed 
very  shortly  before  his  letter  was  written.  Whether  he  had  any 
information  as  to  the  business  relations  between  the  bank  and  the 
firm  does  not  appear.  It  is  fairly  to  be  assumed  from  the  letter, 
and  there  is  no  other  proof  in  the  case  upon  the  subject,  that  the 
bank  was  a  creditor  of  Campbell  ifc  Co.  to  a  considerable  amount. 
If  Campbell  &  Co.  were  solvent,  and  there  is  no  proof  that  they  were 
not,  the  bank  owed  them  nothing,  because  it  had  the  right  to  set  off 
the  amount  of  the  deposit  against  the  debt.  {Commercial  Bank  of 
Albany  v.  Hughes^  17  Wend.  94;  Sioeeny  v.  Easter^  1  Wall.  166.) 
If  for  any  reason  that  right  did  not  exist,  it  is  quite  clear  that  the 
defendant  was  entitled  to  be  informed  as  to  the  facts  which  took 
away  the  right  before  it  could  be  called  upon  to  pay  over  the  full 
amount  of  the  deposit  to  the  receiver.  No  inference  can  be  drawn 
from  the  letter  of  the  defendant  that,  if  it  had  been  made  to  appear 
that  the  firm  of  Campbell  &  Co.  was  not  solvent,  so  that  thedefend- 
App.  Div.— Vol.  XXXYII.         66 
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ant,  instead  of  being  entitled  to  set  oflf  its  claim,  was  entitled  to  none 
of  it  or  only  to  such  a  percentage  of  it  as  the  assets  of  Campbell  & 
Co.  would  warrant,  it  would  not  have  paid  the  full  amount  of  the 
deposit.  Before  it  would  be  called  upon  to  do  so,  it  was  entitled  to 
have  the  information  given  to  it  as  to  the  condition  of  this  firm,  so 
that  it  might  know  its  rights  and  whether  or  not  that  deposit  was  in 
fact  due.  It  is  a  fair  interpretation  of  the  letter  of  the  defendant 
to  say  that,  so  far  from  being  an  absolute  refusal  to  pay  the  amount 
of  the  deposit,  it  was  an  invitation  to  the  receiver  to  give  to  the 
writers  of  the  letter  the  information  which  would  enable  them  to 
know  whether  or  not  that  deposit  was  due.  Such  an  answer  neither 
tended  to  show  that  a  demand  would  be  futile,  nor  can  it  fairly  be 
construed  as  a  refusal ;  and,  unless  it  operates  as  one  or  the  other,  it 
clearly  did  not  make  that  demand  good  which  before  that  time  wa& 
good  for  nothing. 

But  it  is  claimed  by  the  plaintiff  that  the  defendant  is  not  in  a 
situation  to  insist  that  the  demand  was  not  sufficient  because  it 
alleged  in  its  answer  that  the  amount  of  the  deposit  had  been 
applied  upon  the  debt  due  from  Carapell  &  Co.  to  the  bank.  There 
is  no  proof  of  that  fact.  If  the  defendant  admits  that  fact  —  and 
unless  it  admits  it  no  advantage  can  be  taken  of  it  here  —  then  the 
bank,  having  a  counterclaim  to  a  v-ery  much  larger  amount  than  the 
amount  of  the  deposit,  had  the  right  to  apply  the  deposit  upon  it 
and  was  not  indebted  to  Campbell  &  Co.  when  the  receiver  waa 
appointed,  and  is  not  indebted  to  the  i^eceiver  now.  But  I  appre- 
hend that  the  fact  that  the  defendant  sets  up  as  an  affirmative 
defense  something  which,  if  proven,  would  do  away  with  the  neces- 
sity of  proving  a  certain  fact  to  establish  a  cause  of  action,  does  not 
permit  the  plaintiff  to  recover  without  proving  his  cause  of  action,  at 
least,  until  proof  has  been  given  to  establish  the  defense.  The  rule 
is  thoroughly  settled  that  the  defendant  may  put  his  defense  upon 
distinct  and  even  upon  inconsistent  grounds  {Goodwin  v.  Wertr 
heimer^  99  X.  Y.  149),  and  if  the  defendant  pletids  a  general  denial^ 
the  plaintiff  is  clearly  bound  to  prove  his  cause  of  action,  although 
the  defendant  may  also  set  up  a  confession  and  avoidance  by  way  of 
affirmative  defense.  When  the  plaintiff  closes  his  case,  the  ques- 
tion for  the  court  is  whether,  taking  the  facts  proved  and  theadmis^ 
sions  of  the  pleadings,  the  plaintiff  has  shown  hhnself  entitled  to 
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recover.  If  he  lias  not,  then  it  is  the  duty  of  the  court  to  nonsuit^ 
or  to  dismiss  his  complaint,  without  taking  proof  of  the  affirmative 
defenses  set  up  in  the  answer.  I  am  quite  clear  that  when  the 
proof  closed  upon  this  trial  the  plaintiff  had  shown  neither  a  suffi- 
cient demand  nor  a  refusal,  and,  therefore,  that  the  ruling  of  the 
court  was  correct. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Frank  E.  Kinsman,  Appellant,  v,  Harvey  E.  Fisk  and   Others^ 

Respondents. 

Sale  of  corporate  stock  — guaranty  by  tlie  vendee  that  the  vendor  will  be  employed  b^ 
the  corporation  at  a  staged  salai^  for  two  years  —  effect  thereon  of  the  appointment 
of  a  receiver  of  the  corporation. 

One  KinsmaD,  being  the  owner  of  a  controlling  interest  in  the  stock  of  a  corpora- 
tion, submitted  to  Harvey  Fisk  &  Sons,  a  firm  which  desired  to  obtain  a  larger^ 
if  not  a  controlling,  interest  in  the  corporation,  an  offer  to  sell  4,500  shares  in 
consideration  of  certain  cash  payments,  and  the  further  consideration,  "pro- 
vided I  am  paid  an  annual  salary  for  two  years  of  five  thousand  ($5,000)  dollars 
per  annum,  in  equal  monthly  installments,  as  a  vice-president  or  consulting 
engineer "  of  the  corporation,  which  offer  was  accepted  unconditionally.  On 
the  day  of  such  acceptance  the  parties  entered  into  a  further  agreement  whereby, 
in  consideration  of  the  cancellation  of  the  former  contract  and  of  the  transfer 
of  the  stock,  it  was  provided,  **It  is  hereby  agreed  that  said  Harve}'^  Fisk  & 
Sons  shall  secure  for  said  Kinsman  his  appointment  as  vice-president  or  con- 
sulting engineer  of  the  Kinsman  Block  System  Company  for  two  years  from 
the  date  of  this  agreement,  at  a  salary  of  five  thousand  dollars  ($5,000)  per  year, 
payable  monthly,  and  that  they,  the  said  firm  of  Harvey  Fisk  &  Sons,  will 
guarantee  the  punctual  payment  to  the  said  Kinsman  of  his  salary  as  such  vice- 
president  or  engineer  during  said  period  of  two  years."  After  Kinsman  had 
performed  services  for  the  corporation  for  a  part  of  the  first  year,  Harvey  Fisk 
&  Sons  brought  an  action  for  the  dissolution  of  the  company,  alleging  its  insol- 
vency, and  secured  the  appointment  of  a  receiver,  who  subsequently  notified 
Kinsman  that  his  services  were  no  longer  required  and  refused  to  pay  him 
any  salary,  although  it  was  not  made  to  appear  that  the  corporation  waa 
actually  dissolved. 

In  an  action  brought  by  Kinsman  against  Harvey  Fisk  &  Sons  to  recover  the 
amount  of  his  salary,  it  was 
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Held,  that  by  the  contract  Harvey  Fisk  &  Sons  not  only  agreed  that  Kinsman's 
salary  should  be  paid  while  he  rendered  services  to  the  corporation,  but  guaran- 
teed that  he  should  receive  the  stated  amount  for  two  years,  and  that  such  con- 
tract was  not  subject  to  any  implied  condition  that  the  company  should  con- 
tinue to  be  a  going  concern; 

That  the  agreement  by  its  terms  necessarily  excluded  the  idea  that  Kinsman  was 
to  have  his  whole  time  continuously  employed  with  the  affairs  of  the  company 
during  that  period  as  a  condition  precedent  to  his  right  to  receive  the  stipulated 
sum. 

Appeal  by  the  plaintiflE,  Frank  E.  Kinsman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  tlie  county  of  New  York  on  the  14th  day  of  May, 
1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court 
upon  the  defendants'  motion. 

The  complaint  alleges  two  causes  of  action  :  (1)  To  recover  from 
the  defendants,  as  guarantors,  the  salary  due  the  plaintiflE  for  serv- 
ices actually  rendered  by  him  as  consulting  engineer  of  the  Kins- 
man Block  System  Company  prior  to  the  appointment  of  a  receiver 
of  the  company  and  notice  by  such  receiver  that  his  services  would 
be  no  longer  required  ;  and  (2)  to  recover  damages  for  the  failure  of 
die  company  to  pay  the  plaintiflE  his  salary  for  the  remaining  portion 
of  the  two  years  for  which  he  had  been  employed  by  the  company. 
Both  causes  of  action  arose  out  of  an  agreement  comprised  in  the 
following  writings : 

"  New  York,  October  llth,  1893. 
*'  Messrs.  Haevey  Fisk  &  Sons, 

"  New  Yoi-k  City  : 

"  Gentlemen. —  As  a  result  of  our  recent  conference,  I  hereby 
modify  my  oflEer  of  June  26th,  1893,  to  sell  you  a  part  of  my  stock 
in  The  Kinsman  Block  System  Company  as  follows : 

"  Twenty-four  hundred  (2400)  shares  (to  be  paid  for  at  once)  for 
fifteen  thousand  ($15,000)  dollars;  one  thousand  (1,000) shares  to  be 
paid  for  on  or  before  January  15th,  1895,  for  twenty  thousand 
($20,000)  dollars;  eleven  hundred  (1100)  shares  to  be  paid  for  on 
or  before  January  15th,  1896,  for  forty  thousand  ($40,000)  dollars. 
The  last  two  lots  named  may  be  called  in  amounts  of  not  less  than 
100  shares  on  payment  of  t\\Q  p7'o  rata  price.  The  last  two  named 
lots  to  be  placed  in  trust  until  the  expiration  of  the  dates  named, 
and  upon  which  I  will  give  you  a  proxy  to  vote,  until  the  expira^ 
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tions  of  the  options  thereon,  provided  I  am  paid  an  annual  salary 
for  two  years  of  five  thousand  ($5,000)  dollars  per  annum,  in  equal 
monthly  installments,  as  a  vice-president  or  consulting  engineer  of 
the  Kinsman  Block  System  Company.     *     *     * 

"  All  stock  not  taken  under  this  option  shall  revert  to  me  without 
process  of  law,  and,  furthermore,  Harvey  Fisk  &  Sons  shall  and  do 
hereby  guarantee  payment  of  the  salary  as  stated. 

"  Kespectf uUy  yours, 

"FRANK  E.  KINSMAN. 
"  We  accept  the  above  proposition. 
**  October  12th,  1893. 

"HARVEY  FISK  &  SONS." 

"Whereas,  An  agreement,  bearing  date  January  14th,  1892, was 
entered  into  between  Frank  E.  Kinsman,  party  of  the  first  part,  and 
the  co-partnership  of  Harvey  Fisk  &  Sons,  parties  of  the  second 
part,  in  reference  to  certain  stock  and  other  matters  connected  with 
the  Kinsman  Block  System  Company,  which  agreement  is  still  in 
force  ;  and 

"  Wheeeas,  The  parties  to  said  agreement  have  mutually  agreed 
to  cancel  the  same,  except  so  far  as  said  agreement  refers  to  the 
American  and  foreign  patents  of  said  Kinsman,  and  to  that  end  a 
proposition,  bearing  date  October  11th,  1893,  was  made  by  said  Kins- 
man, to  Harvey  Fisk  &  Sons,  which  proposition  was  accepted  by 
them  on  October         ,  1893  ; 

^' li'ow^  therefore,  in  consideration  of  the  cancellation  of  said 
former  contract,  and  of  the  transfer  by  said  Kinsman  of  certain 
shares  of  stock  referred,  to  in  said  proposition  of  October  11th,  1893, 
and  of  the  other  matters  to  be  done  on  his  part,  and  referred  to  in 
said  proposition, 

"  It  is  hereby  agreed  that  said  Harvey  Fisk  &  Sons  shall  secure 
for  said  Kinsman  his  appointment  as  vice-president  or  consulting 
engineer  of  the  Kinsman  Block  System  Company  for  two  years 
from  the  date  of  this  agreement,  at  a  salary  of  five  thousand  dollars 
($5,000)  per  year,  payable  monthly,  and  that  they,  the  said  firm  of 
Harvey  Fisk  &  Sons,  will  guarantee  the  punctual  payment  to  the 
said  Kinsman  of  his  salary  as  such  vice-president  or  engineer  during 
said  period  of  two  years. 
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"  The  siiid  Harvey  Fisk  &  Sons  shall,  within  30  days  from  the 
date  hereof,  obtain  for  the  said  Kinsman  his  appointment  as  such 
vice-president  or  consulting  engineer  for  two  years  from  the  date 
hereof. 

"  October  12,  1893.  HARVEY  FISK  &  SONS. 

"  Witness : 

"  William  S.  Fanshawe." 

After  the  plaintiff  had  rendered  services  for  part  of  the  first  year, 
the  defendants  brought  an  action  in  the  Court  of  Chancery  of  New 
Jersey  against  the  company,  alleging  insolvency,  and  caused  a 
receiver  thereof  to  be  appointed.  The  receiver  notified  the  plaintiff 
that  his  services  were  no  longer  required,  and  thereafter  refused,  as 
<lid  the  defendants,  to  pay  the  plaintiff  his  salary.  The  trial  justice 
decided  that  the  defendants  were  liable  for  the  salary  until  the  time 
of  the  appointment  of  the  receiver,  but  were  not  liable  for  snch 
salary  for  the  period  between  the  appointment  of  the  receiver  and 
the  date  of  the  receiver's  notice,  or  for  the  balance  of  the  two  years. 
Accordingly,  on  the  defendants'  motion,  a  verdict  was  directed  for 
the  amount  covering  the  period  for  which  services  were  rendered,  and 
dismissing  the  complaint  as  to  the  further  period,  to  which  ruling  the 
plaintiff  excepted,  and  from  the  judgment  thereafter  entered  he 
appeals  to  this  court. 

Edmund  Luis  Mooney^  for  the  appellant 

Paul  E,  De  Fere^  for  the  respondents. 

O'Brien,  J. : 

The  single  question  presented  on  this  appeal  relates  to  the  con- 
struction of  the  agreement  made  by  the  parties.  The  plaintiff 
insists  that  the  agreement  was  not  only  that  his  salary  should  be 
paid  while  he  rendered  services  to  the  corporation,  but  that  lie 
should  be  employed  for  two  years  and  paid  a  salary  of  $5,000  per 
year  during  that  period.  The  defendants  claim  that  it  was  merely 
an  understanding  that  they  would  obtain  for  the  plaintiff  his  appoint- 
ment as  engineer,  and  would  guarantee  punctual  payment  to  him  of 
his  salary  during  the  period  named,  and  that  the  conditions  that  he 
should  render  services  and  that  the  company  should  continue  to  exist 
or  do  business  were  necessarily  implied. 


Digitized  by 


Googk 


KINSMAN  V.  FISK.  447 


App.  Div.]  First  Department,  February  Term,  1899. 

Where  ambiguity  exists  in  a  written  instrument  it  is  entirely  com- 
petent to  look  at  surrounding  circumstances  to  ascertain  the  meaning 
and  intent  of  the  parties  thereto.  Where,  however,  the  language  is 
sufficiently  clear  and  explicit,  resort  should  be  had  to  the  language 
employed,  construed  in  the  light  of  the  situation  of  the  parties,  the 
consideration,  the  subject-matter,  the  object  to  be  secured  and  the 
purposes  to  be  effected  by  the  instrument.  It  is  conceded  that  prior 
to  the  date  of  the  agreement  in  suit  the  Kinsman  Company  had 
been  formed  pursuant  to  a  contract  to  which  both  the  plaintiff  and 
the  defendants  were  parties,  for  the  purpose  of  developing  the  plain- 
tiff's inventions.  Under  it  nearly  all  the  stock  was  issued  to  the 
plaintiff,  and  after  disposing  of  a  part  of  it  as  agreed,  he  was  to 
retain  the  controlling  intei'est;  and  future  sales,  except  as  permitted, 
of  stock  were  to  be  upon  the  written  consent  of  all  parties.  Desiring 
to  obtain  a  larger  if  not  controlling  interest,  the  defendants  entered 
into  negotiations  with  the  plaintiff,  and  as  a  result  an  offer  was  sub- 
mitted to  the  latter  in  writing,  whereby  the  plaintiff,  for  sums  and 
upon  conditions  named,  was  to  turn  over  4,500  shares  of  stock  and 
to  cancel  the  prior  agreement,  which  proposition  the  defendants 
accepted  in  writing  without  qualification.  And  as  this  prior  proposi- 
tion was  not  only  accepted  but  embodied  in  the  contract,  resort  may 
be  had  thereto  for  the  purpose  of  correctly  construing  the  agreement. 

In  the  plaintiff's  proposition  of  October  11,  1893,  wherein  the 
4,500  shares  were  offered  to  be  sold  to  the  defendants,  the  considera- 
tion was  not  only  the  cash  to  be  paid,  but  the  further  consideration 
tlius  expressed  :  "  Provided  I  am  paid  an  annual  salary  for  two  years 
of  five  thousand  ($5,000)  dollars  per  annum,  in  equal  monthly  install- 
ments, as  a  vice-president  or  consulting  engineer  of  the  Kinsman  Block 
System  Company."  To  such  proposition  we  find,  over  the  signature 
of  the  defendants,  the  following :  "  We  accept  the  above  proposition 
October  12,  1893."  On  the  day  after  this  proposition  was  made,  a 
more  formal  agreement  was  entered  into,  the  second  recital  therein 
being  as  follows:  "Whereas,  the  parties  to  said  agreement  have 
mutually  agreed  to  cancel  the  same,  except  so  far  as  said  agreement 
refers  to  the  American  and  foreign  patents  of  said  Kinsman,  and  to 
that  end  a  proposition,  bearing  date  October  11th,  1893,  was  made  by 
said  Kinsman  to  Harvey  Fisk  &  Sons,  which  proposition  was  accepted 
by  them  on  October  — ,  1893.    Now,  therefore,  in  consideration,"  etc. 
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It  is  to  be  observed  that  the  proposition  was  made  the  basis  of, 
and  incorporated  into,  this  agreement  of  October  twelfth ;  and  any 
doubt  that  might  exist  if  this  agreement  stood  alone  is  cleared  up  by 
the  language  employed  by  the  plaintiff  in  submitting  his  proposition 
of  October  eleventh,  in  which  he  offered  to  sell  4,500  shares  of  stock 
for  a  fixed  consideration,  including  not  only  the  cash,  but  the  fur- 
ther provision  to  which  we  have  alluded,  namely,  that  he  was  to  be 
paid  a  salary  of  $5,000  per  annum  for  two  years.  We  think  that 
this  is  susceptible  of  but  one  meaning,  namely,  that  the  defendants 
obtained  the  plaintiff's  stock  under  a  contract,  whereby  they  not 
only  agreed  that  his  salary  should  be  paid  while  he  rendered  services 
to  the  corporation,  but  guaranteed  that  he  should  receive  the  stated 
amount  for  two  years.  The  plaintiff  did  not  intend  to  surrender  liis 
stock  and  a  controlling  interest  in  the  company  and  leave  it  in  the 
power  of  the  defendants  to  employ  him  or  not,  or  to  place  the  com- 
pany in  the  hands  of  the  receiver  as  the  result  of  insolvency  follow- 
ing their  control,  or  that  the  payment  of  such  sum  should  be  in 
any  way  subject  to  an  implied  condition  tliat  the  company  should 
continue  to  be  a  going  concera.  What  the  plaintiff  intended,  as 
expressed  in  his  proposition,  was  the  securing  of  some  position  or 
relation  to  the  company  and  the  payment  of  the  amount  stipulated ; 
and  as  the  defendants  accepted  such  proposition  unconditionally  and 
without  any  qualification,  what  the  plaintiff  demanded  is  controlling 
upon  the  question  of  what  he  should  obtain.  Here  the  receiver 
was  appointed  upon  the  application  of  the  defendants,  and  that  fact 
is  relied  upon  to  release  them  from  their  obligation.  But  it  is  not 
made  to  appear  that  the  corporation  was  dissolved ;  and  the  mere 
bringing  of  a  suit,  alleging  insolvency  and  obtaining  the  appoint- 
ment of  a  receiver,  did  not  abrogate  the  contract  of  the  company 
or  the  obligation  of  the  defendants. 

We  think  that  not  alone  upon  the  language  employed,  but  on  the 
other  facts  appearing,  this  case  is  clearly  to  be  distinguished  from 
Lorillard  v.  Clyde  (142  N.  Y.  456) ;  Be  LuTca  v.  Goodw^in  (Id. 
194)  and  People  v.  Globe  Mutual  Life  Ins.  Co.  (91  id.  174).  In  the 
Lorillard  case  the  parties  had  entered  into  an  agreement  to  combine 
their  business  and  transfer  tlie  same  to  a  corporation,  the  defendants 
to  have  the  managemeiit  of  the  business  and  to  guarantee  to  the 
plaintiff  a  dividend  of  not  less  than  seven  per  cent  upon  his  shares 
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for  seven  years.  The  corporation  was  organized  and  the  business 
carried  on  by  it  for  about  five  years,  when  a  receiver  was  appointed 
on  the  application  of  Lorillard  and  the  corporation  subsequently 
dissolved.  The  plaintiff  sued  to  recover  the  amount  guaranteed, 
and  the  court  therein  said :  "  The  contract  *  *  *  assumed 
that  the  corporation  would  be  in  existence  during  the  whole  period 
over  which  the  guaranty  extended.  The  guaranty  was  not  for  the 
yearly  payment  of  a  sum  equal  to  seven  per  cent  on  the  capital  of 
the  plaintiff  in  the  corporation,  or  on  the  nominal  amount  of  his 
stock.  It  was,  that  the  dividends  of  the  corporation  should  annually 
for  seven  years  equal  that  sum."  As  pointed  out  in  that  case,  the 
application  for  the  appointment  of  the  receiver  was  made  by  the 
plaintiff ;  while  here  it  was  upon  the  application  of  the  defendants. 
There  the  corporation  was  dissolved ;  here  all  that  appeara  is  that  a 
receiver  was  appointed.  But  the  main  distinction,  and  one  that, 
apart  from  these  differences  in  facts,  would  be  controlling,  is  that 
the  language  of  the  two  agreements  is  entirely  different.  This 
remark  is  equally  applicable  to  the  other  cases  cited. 

Futhermore  we  think  it  would  be  both  inequitable  and  unjust  to 
import  into  the  agreement  an  implied  condition  contrary  to  the 
meaning  and  intent  of  the  parties,  and  thus  enable  the  defendants, 
after  obtaining  the  control  of  the  corporation  and  its  management, 
to  apply  for  and  secure  the  appointment  of  a  receiver  on  the  allega- 
tion of  insolvency,  and  to  use  this  as  a  ground  for  refusing  to  comply 
with  an  agreement  which  in  effect  called  upon  them,  as  a  considera- 
tion for  the  delivery  of  the  stock,  to  pay  $10,000  in  monthly  install- 
ments covering  a  period  of  two  years.  That  the  payment  of  such 
sum  was  what  the  plaintiff  desired  to  secure  and  the  defendants 
agreed  to  pay  as  the  consideration  for  the  stock,  is  evident  from  the 
character  of  the  employment  which  the  defendant  was  to  obtain. 
The  agreement  did  not  specify  that  he  was  to  render  any  particular 
services,  but  provided  that  he  was  to  be  appointed  as  the  vice-presi- 
dent or  consulting  engineer,  which  necessarily  excludes  the  idea  that 
he  was  to  have  his  whole  time  continuously  employed  with  the 
details  of  the  company  during  the  period,  as  a  condition  precedent 
to  his  right  to  receive  the  stipulated  sum. 

Having  reached  the  conclusion  that  the  court  below  erred  in  its 
App.  Div.— Vol.  XXXVII.  '      57 
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construction  of  the  contract,  it  follows  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Beunt,   P.   J.,   Bakrett,   Rumsey   and   Patterson,   J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Rosa  Heavenrich,  Respondent,  v,  Julius  Heavenrich,  Defendant ; 
Frank  Trounstinb  and  John  Trounstine,  Appellants. 

Husband  and  toife  — extent  of  a  hufibands  authority  to  uw,  to  pay  his  own  debt, 
money  deposited  by  him  in  his  wife's  name  —  her  consent  not  implied  from  a  pre- 
nous  transaction  —  effect  of  the  money  being  withdravm  by  him  as  a  partner  from 
t?ie  firm  with  which  it  was  afterwards  deposited. 

The  fact  that  one  partner  in  a  firm,  who  has  deposited  with  the  firm,  in  his  wife's 
name,  moneys  in  part  withdrawn  by  him  from  the  firm  and  given  by  him  to 
his  wife,  and  in  part  her  savings/ withdraws,  with  her  consent,  a  certain  sum 
from  the  deposit  for  the  purpose  of  liquidating  an  individual  indebtedness 
of  his  own,  does  not  justify  an  inference  that  he  is  authorized  to  apply  the 
balance  of  her  money  upon  his  own  indebtedness  to  the  firm. 

In  an  nction  by  the  wife  to  recover  the  amount  of  the  deposit  so  applied  by  her 
husband  without  authority,  proof  that  such  deposits  represented  in  part  moneys 
withdrawn  by  the  husband  from  the  firm  at  times  when  his  account  with  the 
partnership  was  overdrawn,  is  properly  excluded  where  it  is  not  alleged  by 
way  of  defense  that  such  withdrawals  were  made  fraudulently  or  witliout  the 
knowledge  and  consent  of  the  other  partners. 

Appeal  by  the  defendants,  Frank  Trounstine  and  John  Troun- 
stine, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  16th  day  of  June,  1898,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  18th  day  of  June,  1898,  denying  the  said  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Maurice  Sichel,  for  the  appellants. 

A.  Bhcmenstwl^  for  the  respondent. 

O'Brien,  J. : 

The  plaintiff  is  the  wife  of  Julius  Heavenrich,  one  of  the  defend- 
ants, and  brought  this  action  to  recover  the  sum  of  $2,344.18,  with 


Digitized  by 


Googk 


HEAVENRICH  v.  HEAVENRICH.      451 


App.  Div.]  First  Department,  February  Term,  1899. 


intere^f,  for  money  loaned  by  her  to  the  firm  of  Heavenrich,  Troun- 
stine  &  Co.  which  has  been  dissolved.  The  evidence  shows  that 
about  the  18th  of  August,  1891,  the  plaintiflE's  husband,  who  was  a 
member  of  the  firm,  gave  to  the  firm's  bookkeeper  a  sum  of  money 
and  requested  him  to  open  an  account  in  her  favor,  and  thereafter 
deposited  further  suras  to  her  credit  until  she  had,  on  January  2, 

1893,  the  sum  of  $3,550  in  that  account.  On  that  date  the  firm 
made  a  promissory  note  to  tlie  plaintiff's  order  for  the  amount  and 
gave  it  to  tlie  husband,  who  delivered  it  to  her.  After  the  note 
was  given,  the  husband  continued  to  make  deposits  in  the  wife's 
account  until  July  22,  1893,  at  which  time  he  brought  the  note  to 
the  firm  and  requested  that  a  personal  debt  of  his,  amounting  to 
$2,500,  should  be  paid  by  the  firm  and  deducted  from  the  note. 
This  was  done  by  means  of  a  check  for  $2,500,  the  payment  being 
indorsed  on  the  note.  The  plaintiff  testified  that  this  transaction 
was  with  her  consent.  She  personally  had  nothing  to  do  with  the 
account,  her  husband  attending  to  the  details.      On  October  31, 

1894,  more  than  a  year  before  the  dissolution  of  the  firm,  the 
amount  still  standing  to  the  plaintiff's  credit  was  applied  by  her  hus- 
band to  pay  liis  indebtedness  to  the  firm,  and  her  account  was 
charged  with  such  payment.  The  plaintiff  did  not  know  of  this 
transfer  until  long  afterwards,  and  it  is  not  shown  or  claimed  that  it 
was  done  with  her  express  consent  or  authority. 

At  the  close  of  the  case  the  defendants  moved  to  dismiss  the  com- 
plaint and  the  plaintiff  moved  for  the  direction  of  a  verdict,  which 
latter  motion  was  granted.  The  exception  taken  to  such  direction, 
and  other  exceptions  made  to  rulings  upon  evidence,  give  rise  to  the 
questions  presented  upon  this  appeal.  Tliese  may  be  readily  reduced 
to  two  fundamental  questions  :  First^  whether,  without  any  evidence 
of  express  authority,  an  implied  authority  was  given  to  the  husband 
to  transfer  for  his  own  benefit  the  amount  to  the  credit  of  his  wife 
on  the  books  of  the  firm ;  and,  secondly^  whether  it  was  com- 
petent to  introduce  the  evidence  excluded,  tending  to  show  that 
moneys  placed  to  the  plaintiff's  credit  were  sums  taken  by  the  hus- 
band from  the  firm  at  times  when  his  account  with  the  partnership 
was  overdrawn  and  his  capital  less  than  that  of  his  copartners. 

Considering  these  questions  in  their  order,  we  fail  to  find  any 
facts  from  which  the  inference  may  fairly  be  drawn  that  the  hus- 
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band  was  the  wife's  agent  in  the  transactions  resulting  in  th^-trans- 
fer  of  the  money  due  her  from  the  firm.  It  is  true  tliat  he  managed 
the  details  of  the  account  so  far  as  having  it  opened  and  seeing  that 
the  suras  were  properly  credited ;  and,  in  the  one  instance  referred 
to,  he  withdrew  $2,500  with  her  consent  to  pay  his  indebtedness. 
These  circumstances,  however,  are  not  sufficient  to  justify  the 
inference  that  he  was  her  agent,  authorized  to  take  the  balance  of 
her  money  and  apply  it  to  his  own  indebtedness  to  the  firm.  Had 
the  firm  paid  the  amount  to  him  in  discharge  of  its  indebtedness  to- 
the  plaintiflE,  a  diflferent  question  would  be  presented. 

It  is  alleged  in  the  answer  that  the  reason  for  the  transfer  wa* 
that  the  husband's  capital  account  was  a  great  deal  smaller  than  that 
of  the  other  partners,  although  the  contract  of  partnership  provided 
that  each  partner  should  have  an  equal  investment ;  and  that  the 
other  defendants  at  the  time  of  the  transfer  insisted  that,  unless  the 
husband  made  his  capital  investment  equal  to  theirs,  the  partnership 
would  be  dissolved.  The  first  part  of  this  defense  was  sought  ta 
be  proved  ;  but  there  was  no  effort  or  offer  made  to  prove,  nor  waa 
there  any  evidence  in  the  case  tending  to  show,  that  the  transfer 
resulted  from  a  threat  or  intimation  that  unless  the  capital  account 
was  made  good  the  firm  would  be  dissolved.  What  does  appear  is, 
that  Mr.  Heavenrich  was  under  an  obligation  to  pay  to  the  firm  a 
certain  sum,  namely,  the  difference  between  his  capital  and  that 
invested  by  his  partners ;  and  that  at  their  request  he  made  up  the 
difference,  transferrmg  the  amount  to  the  credit  of  his  wife  to  his 
own  account  with  the  firm. 

It  may  be  seen,  therefore,  that  this  is  not  a  case  where  implied 
authority  or  agency  is  to  be  presumed  in  favor  of  one  who,  dealing 
with  a  person  having  some  apparent  authority,  parts  with  something 
of  value  upon  the  faith  thereof.  And  the  circumstances  do  not 
establish  an  agency  extensive  enough  to  justify  the  inference  that 
the  husband  was  authorized  to  pay  his  own  indebtedness  with  the 
wife's  money.  Nor  can  we  spell  out  from  the  evidence  any  author- 
ity, express  or  implied,  wliicli  would  entitle  him,  even  if  he  were 
her  agent,  to  receive  anything  else  except  money  in  payment  of  the 
firm's  indebtedness  to  her. 

Coming  to  the  second  question,  with  regard  to  the  evidence 
rejected  but  offered  as  tending  to  show  that  moneys  credited  to  the 
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plaintiff  were  really  sums  taken  by  the  husband  from  the  firm  and 
deposited  to  her  credit,  we  think  the  ruling  made  excluding  such 
evidence  was  right.  The  defendants  did  not  claim,  nor  did  they 
allege  by  way  of  defense,  that  the  moneys  withdrawn  by  the  hus- 
band and  handed  to  his  wife,  and  subsequently  deposited  to  her 
credit  in  the  account,  were  taken  fraudulently  or  without  the  knowl- 
edge or  consent  of  the  other  partners. 

In  th^se  respects  the  present  case  differs  from  the  one  relied  upon 
by  the  appellants  {Holmes  v.  Gilman^  138  N.  Y.  369),  where  it 
api)eared  that  the  partner  of  a  firm  fraudulently  overdrew  his 
account,  and,  with  part  of  the  moneys  thus  wrongfully  appropri- 
ated, together  with  money  of  his  own,  paid  premiums  on  life  insur- 
ance policies  which  were  made  payable  to  his  wife.  In  that  case, 
suit  being  brought  by  the  firm  to  recover  the  proceeds  of  the  policies, 
the  court  held  that  money  so  taken  from  the  firm  was  in  the  nature 
of  trust  money,  and,  together  with  the  money  accumulations  result- 
ing from  the  investment,  could  be  recovered  by  the  firm.  If  the 
answer  here  liad  alleged  that  the  husband  had  taken  moneys  in  fraud 
of  his  partners,  then  the  evidence  excluded  might  have  been  com- 
petent ;  and  if  it  were  shown  that  the  moneys  were  so  taken  and 
placed  to  the  wife's  credit  on  the  books  of  the  firm,  such  facts  would 
have  constituted  a  complete  bar.  The  moneys  were  taken  by  the 
husband,  however,  with  knowledge  and  without  objection  by  the 
firm  ;  and  the  account  which  was  opened  by  the  firm  with  the  plain- 
tiff was  made  up  of  money  received  by  the  husband  from  the  firm 
and  given  to  his  wife  and  deposited  by  her,  together  with  other 
money  consisting  of  her  savings.  This  account  was  recognized  as 
an  existing  liability,  interest  being  allowed  and  credited  thereon  in 
the  firm's  books,  down  to  the  time  when  it  was  used  to  pay  the  hus- 
band's indebtedness  to  the  firm.  It  would  seem  to  be  a  little  late  to 
assail  the  account  or  tlie  plaintiff's  title  thereto,  or  to  permit  the 
firm  when  called  upon  for  payment,  and  then  only,  to  insist  that  they 
had  the  right  as  against  her  to  go  into  a  partnership  accounting  for 
the  purpose  of  showing  that  some  or  all  of  the  moneys  credited  to 
her  were  withdrawn  from  the  firm  by  the  husband  at  a  time  when 
his  capital  was  not  equal  to  that  of  his  copartners. 

If,  instead  of  depositing  these  moneys  with  the  firm,  the  plaintiff 
had  had  her  husband  place  them  in  a  savings  bank,  could  the  firm 
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(liaving  assented,  because  not  objecting,  to  the  withdrawals  by  the 
husband)  have  maintained  an  action  against  her  for  such  moneys  or 
claimed  the  deposits  in  the  savings  bank,  upon  the  theory  that  it 
would  be  found  by  a  partnership  accounting  that  when  the  husband 
was  permitted  to  take  the  moneys  he  should  not  have  done  so  because 
his  capital  account  was  overdrawn  ?  The  statement  of  such  a  claim 
carries  with  it  its  own  answer.  And  yet  there  is  no  distinction  in 
principle  between  this  account  opetied  with  the  tirm  and  an  account 
opened  with  the  same  money  deposited  in  a  bank.  The  trial  justice 
was  right  in  holding  that  he  could  not  thus  go  into  a  partnership 
accounting  of  the  defendants'  firm  for  the  purpose  of  determining 
whether  or  not,  when  the  husband  withdrew  money  therefrom,  his 
capital  was  not  equal  to  that  of  the  other  partners,  and  so  ascertain 
how  much  of  the  wife's  credit  with  the  firm  consisted  of  such  with- 
drawals. Such  an  accounting  might  be  perfectly  proper  as  between 
partners.  But  can  the  defense  so  sought  to  be  proved  be  available 
in  the  absence  of  additional  allegations  or  proof  that  such  moneys 
were  withdrawn  secretly,  fraudulently  or  wrongfully  ?  We  think 
not. 

With  this  subject  eliminated,  all  that  remained  at  the  close  of  the 
testimony  was,  whether  or  not  the  defendants  had  shown  that  the 
husband  in  making  the  transfer  in  payment  of  his  own  indebtedness 
was  the  agent  of  the  wife.  We  have  already  commented  on  the 
extent  of  the  proof  upon  this  question  and,  as  said,  at  the  end  of 
the  case  the  defendants  insisted  that  they  were  entitled  to  a  dismissal 
of  the  complaint,  and  the  plaintiff  that  she  was  entitled  to  the  direc- 
tion of  a  verdict.  The  defendants  did  not  ask  to  go  to  the  jury  on 
this  question,  and  with  the  cKsposition  made  in  directing  the  verdict 
we  do  not  think  we  should  interfere. 

The  judgment  sliould,  therefore,  be  affirmed,  with  costs. 

Yan  Bkunt,  p.  J.,  Patterson,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Ermenegilda  de  Ioia,  as  Administrator,  etc.,  of  Francesco  de  Ioia, 


37    455 
al65a664 


Deceased,  Appellant,  v.  Metropolitan  Street  Railway  Com-    37        455 

PANY,  Respondent.  — 

37      "  455 
Negligence  —  a  boy  falling  wlienfour  feet  in  front  of  tJie  horses  of  a  Iwrse  car  and      77        «163 

killed — contributory  negligence. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plaintifif's 
intestate,  it  appeared  that  the  latter,  a  boy  about  ten  years  of  age,  while 
attempting  to  cross  the  tracks  of  the  defendant's  railway  about  ten  o'clock  at 
night  at  a  dark  point  where  there  was  no  crossing,  fell  when  about  four  or  five 
feet  in  front  of  the  horses  attached  to  one  of  the  defendant's  horse  cars,  and  that, 
although  the  car  could  be  stopped  within  six  feet  and  the  distance  between  the 
collar  of  the  horses  and  the  rim  of  the  front  wheel  was  about  fifteen  feet,  the 
car  was  not  stopped  until  the  front  wheel  rested  upon  the  boy's  leg.  There 
was  evidence  that,  at  the  time  the  boy  fell,  the  driver  had  his  head  turned  to 
the  right  talking  to  some  one. 

Held,  that  the  complaint  was  properly  dismissed,  as  the  evidence  did  not  justify 
an  inference  that  the  driver  was  negligent. 

Senible,  that,  as  the  boy  was  sui  juris,  his  attempt  to  cross  the  track  at  the  time 
and  under  the  circumstances  in  which  he  did,  when  the  car  was  not  more  than 
ten  feet  distant,  constituted  contributory  negligence. 

RcMSEY,  J.,  dissented. 

Appeal  by  the  plaintiff,  Ermenegilda  de  Ioia,  as  administrator, 
etc.,  of  Francesco  de  Ioia,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Xew  York  on  the  3d  day  of  May,  1898, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term. 

S,  Livingston  Samuels^  for  the  appellant. 

Charles  F,  Browa^  for  the  respondent. 

O'Brien,  J. : 

The  action  was  brought  to  recover  damages  for  injuries  resulting 
in  the  death  of  the  plaintiff's  son,  through  the  alleged  negligence  of 
the  defendant  in  the  operation  of  one  of  its  horse  cars. 

When  the  motion  was  made  to  dismiss  the  complaint  at  the  close 
of  the  plaintiff's  case,  the  questions  presented  to  the  learned  trial 
judge  were  the  same  as  those  which  we  must  consider  on  this  appeal, 
namely,  whether  there  was  sufficient  evidence  to  go  to  the  jury  upon 
the  defendant's  negligence,  and  whether  the  plaintiff's  intestate  was 
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free  from  contributory  negligence.  In  determining  them,  the  plain- 
tiff is  entitled  to  the  most  favorable  inferences  to  be  drawn  from  the 
testimony. 

Examination  thereof  shows  that  the  boy  was  about  ten  years  of 
age;  that  on  the  evening  of  May  26,  1897,  at  about  ten  o'clock,  he 
was  crossing  from  the  east  to  the  west  side  of  Sullivan  street, 
between  Broome  and  Watts  streets,  and  when  he  reached  the  most 
westerly  track,  at  a  point  about  twenty  feet  distant  from  tlie  Watts 
street  crossing,  he  slipped  and  fell  l)ackwards  under  the  defendant's 
car,  which  was  then  approaching,  and  that  his  leg  was  crushed  by 
the  front  wheel  of  the  car  to  such  an  extent  that  an  amputation  was 
necessary,  from  the  effects  of  which  operation,  as  the  result  of 
shock,  he  died.  The  manner  in  which  the  accident  occurred  is 
described  by  the  witnesses  as  follows  : 

Richard  E.  Sheehan  testified  that,  while  standing  on  Watts  street, 
he  heard  '^  hollering  "  a  couple  of  times  and  heard  the  horses  being 
pulled  up,  and  by  that  time  the  boy  was  under  the  car  and  was  lying 
on  the  west  rail,  about  twenty  feet  from  the  crossing ;  that  it  was 
then  somewhere  between  nine  and  ten  o'clock  at  night,  and  that  it 
was  pretty  dark  there ;  that  the  boy  was  lying  across  the  inner  rail 
of  the  down-town  track,  and  one  leg  was  lying  by  the  front  wheel 
and  one  of  his  feet  was  sticking  out  between  the  two  wheels  of  the  car. 

Joseph  Frenza,  fourteen  years  of  age,  testified  that  on  the  night 
in  question  he  was  with  the  deceased  before  the  accident  on  Watts 
street,  and  that  together  they  proceeded  to  Sullivan  street ;  that  he 
got  to  the  opposite  side  of  Sullivan  street  first,  and  then  turned 
around  and  looked  and  saw  the  boy  loia  starting  to  cross,  and  that 
when  walking  over  he  slipped  and  fell  and  thereafter  the  car  went 
over  him ;  that  "  the  horses  on  that  car  was*  distant  from  this  boy, 
when  I  saw  him  slip  and  fall,  four  or  five  feet.  The  horses  were  being 
driven  not  fast  and  not  slow.  When  I  saw  the  boy  fall,  I  turned 
around  and  looked  back,  and  there  he  was  under  the  car.  I  said  to 
the  driver,  '  Stop,  there  is  a  little  boy  under  the  car! '  I  said  that 
before  the  boy  was  under  the  wheel.  *  *  *  When  I  called  to  the 
driver  *  *  *  I  don't  know  if  he  was  talking  or  not.  The  driver 
did  nothing  towards  stopping  the  car  when  I  called  to  him."  The 
witness  further  testified  that  the  driver  did  not  put  on  the  brake; 
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that  when  the  boy  slipped  and  fell,  he  fell  on  his  back,  and  that 
before  he  fell  he  was  walking,  and,  upon  cross-examination,  said 
that  the  boy  slippefl  and  fell  upon  reaching  the  westerly  rail ;  and  as 
to  the  conduct  of  the  driver  said :  "  I  saw  the  driver  put  on  his 
brake ;  the  front  wheel  didn't  run  over  Frank ;  it  ran  up  against 
him     *     *     *     right  on  top  of  him." 

The  next  witness,  Caldo,  testified  :  "  When  I  saw  the  boys  going 
down  from  the  corner*  from  the  sidewalk  to  the  middle  of  the 
street,  this  car  was  near  the  corner.     *  *     It  may  have  been 

ten  feet  from  the  car  to  the  boy  —  ten  or  twelve;  I  can't  tell 
exactly;  *  *  *  J  saw  the  boy  when  he  was  on  the  track 
before  he  was  run  over ;  when  he  was  just  beginning  to  cross  the 
track.  *  *  *  When  I  saw  the  boy  standing  on  the  track,  the  car 
was  from  him  at  that  time  about  ten  feet.  *  *  *  The  car  was 
going  *  *  *  the  regular  ordinary  gait.  *  *  *  I  heard  a  cry. 
That  was  the  first  thing  I  knew  of  any  accident.  I  did  not  see  the 
boy  slip." 

Manf  redi,  another  witness,  testified  :  "  I  was  *    *    *   on  the  corner 

*  *  *  and  the  car  was  coming  down  and  three  boys  was  going  across 
from  Watts  street  to  Sullivan  street  and  one  boy    *    *    *    fell  down. 

*  *  *  He  fell  right  in  the  middle  of  the  track,  about  on  the  sec- 
ond rail,  *  *  *  the  rail  next  to  the  west  rail.  I  can't  tell  where 
tlie  car  was  when  he  fell ;  about  nine  or  ten  feet  —  eight  feet ;  I 
can't  tell.  The  horses  were  about  eight  or  ten  feet  —  about  nine  or 
ten  feet  from  the  boy.  *  *  *  When  the  boy  slipped  and  fell  I 
seen  the  driver  driving  the  horses.  *  *  *  When  the  boy  fell 
he  went  ahead  with  the  car.  He  did  notliing  with  the  brake.  I 
did  not  see  him  try  to  stop  the  car  before  he  got  to  the  boy.  The 
car  was  going  ahead.  *  *  *  We  found  him  under  the  front 
wheel.  *  *  *  The  car  was  coming  like  it  always  goes,  the 
ordinary  gait.  *  *  *  The  wheel  did  not  pass  over  the  boy's 
leg.     *     *     *     It  was  on  top  of  his  leg." 

In  addition  to  this  evidence  there  was  that  given  by  two  drivers, 
who  testified  as  experts  that  a  car  could  be  stopped  on  a  level  track 
within  six  feet ;  that  the  average  horse  from  the  collar  to  the  tip  of 
his  tail  is  five  feet,  and  that  from  the  horses  to  the  dashboard  is 
about   four   feet  —  altogether  fifteen  feet  from  the  front  of  the 
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horses  to  the  rim  of  the  wheel ;  and  this,  with  the  father's  testi- 
mony tliat  tlie  boy  was  briglit,  intelHgent  and  healthy,  and  that  he 
went  to  school  and  also  helped  him  in  his  businels  selling  fruit,  con- 
cluded the  plaintiff's  evidence. 

It  appears  that  the  witnesses,  in  giving  the  distances  at  the  time 
the  boy  fell,  were  speaking  some  of  the  distance  from  the  horses 
and  some  with  respect  to  the  distance  from  the  boy  to  the  car.  The 
fair  inference  is  that  the  deceased  fell  on  the  track  four  or  five  feet 
in  front  of  the  horses,  and  it  clearly  appears  that  the  cal*  was  stopped 
before  the  front  wheel  had  passed  over  the  boy's  leg. 

There  would  be  no  possible  hypothesis  upon  which  the  theory  of 
the  driver's  negligence  could  be  urged  or  predicated  w^ere  it  not  for 
the  fact  that  the  car  was  more  than  six  feet  away  from  the  boy 
when  he  fell,  and,  therefore,  by  the  testimony  of  the  drivers,  could 
have  been  stopped  before  it  reached  him,  coupled  with  the  testi- 
mony of  one  witness  that  the  driver,  at  the  moment  the  boy  fell, 
had  his  head  turned  to  the  right  talking  to  some  one,  from  which  it 
is  claimed  that  the  inference  is  to  be  drawn  that  if  the  driver  had 
not  been  so  engaged  he  would  have  seen  the  boy.  But  to  say  that 
the  driver  was  guilty  of  negligence,  upon  the  facts  appearing,  we 
must  go  to  the  extent  of  holding  that,  under  any  and  all  circum- 
stances, the  driver  should  never  speak  to  any  one  on  his  car ;  that  he 
must  have  his  attention  directed  to  the  front,  and  that  his  failure, 
even  in  the  night  time,  to  see  a  boy  who  falls  more  than  six  feet  in 
front  of  his  car  constitutes  negligence  on  his  part.  There  is  author- 
ity for  holding  that  the  driver  is  obliged  to  be  alert  and  watchful  at 
crossings,  but  we  think  it  would  be  extending  the  rule  beyond  any 
former  decisions  to  hold  that  the  same  degree  of  care  is  to  be 
observed  at  every  point  of  the  route.  It  must  be  remembered  more- 
over that  this  accident  occurred  at  night,  and  it  was  testified  by  one 
of  the  witnesses  that  it  was  dark  at  the  place  where  the  boy  fell. 
There  is  no  suggestion,  nor  can  it  be  inferred,  that  the  driver  was 
aware  of  the  boy's  presence  on  the  track  till  he  was  under  the  car 
and  too  close  to  the  wheel  to  avert  the  accident ;  or  that  the  driver 
saw  the  boy  or  could  anticipate  that  the  boy  was  on  the  track  at 
that  point.  If  the  driver  is  to  be  charged  with  negligence,  we 
are  bound  to  hold  that  it  was  his  duty,  at  a  place  on  the  route  which 
was  not  a  crossing  and  which  was  dark,  to  have  his  attention  directed 
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to  the  front ;  and  that  lie  bhould  have  seen  tlie  boy  fall  while  he  wati. 
crossing  the  track  about  four  feet  in  front  of  the  horses  and  should 
have  been  able  by  checking  the  car  to  avert  the  accident.  In  other 
words,  we  should  be  obliged  to  hold  that  the  failure  of  the  driver  to 
observe  the  boy  when  he  slipped  on  the  track  in  the  night,  four  feet 
in  front  of  tlie  horses,  at  a  part  of  the  route  not  a  crossing,  justifies 
the  inference  of  negligence. 

That  this  is  a  more  rigid  rule  than  has  been  applied  in  former 
decisions  is  shown  by  Bello  v.  Metropolitan  Street  Railway  Co,  (2 
App.  Div.  313),  where  an  accident  happened  within  a  block  of  where 
this  one  occurred,  between  five  and  six  o'clock  at  night  when  it  was 
only  a  little  dark,  and  it  appeared  that  the  boy  was  on  the  track  where 
the  heads  of  the  horses  were  twenty-five  feet  from  him  ;  and  where^ 
as  here,  it  seemed  that  the  driver  was  talking  to  a  man  on  the  plat- 
form. In  the  opinion  in  that  case  it  was  stated  that,  "  considering 
*  *  *  the  close  proximity  of  tlie  horses  to  the  boy  at  the  time 
he  fell  on  the  track,  which  left  but  a  second  or  a  tenth  of  a  second 
within  which  the  driver  must  act  to  avert  the  injury,  *  *  *  it 
left  the  inference  just  as  consistent  with  the  absence  as  with  the  pres- 
ence of  negligence  on  the  part  of  the  driver."  And  the  Court  of 
Appeals  held  in  Fenton  v.  Second  Avenue  Railroad  Co.  (126  N.  Y. 
625)  that  where  a  boy  in  crossing  the  street  in  the  daytime  fell 
when  twenty  feet  in  front  of  an  approaching  car  and  was  injured,, 
the  defendant  was  not  negligent.  (See,  also,  Reich  v.  Union  Ry. 
Co,^  78  Hun,  417;  Stdbenau  v.  Atlantic  Avenue  R.  R.  Co,^  15 
App.  Div.  408  ;  Lavin  v.  Second  Avenue  R,  R.  Co.,  12  id.  381> 
and  Wendell  v.  J^.  Y.  C.  c&  II.  R.  R.  R.  Co.,  91  N.  Y.  420.) 

Most  of  these  cases  are  authorities  also  for  the  additional  propo- 
sition that  where,  as  in  this  case,  the  boy  was  sui  juris,  his  attempt 
to  cross  the  track  after  dark  and  above  the  crossing  in  front  of  an 
approaching  car  not  more  than  ten  feet  distant,  going  at  the  usual 
rate  of  speed,  was  such  negligence  as  would  prevent  recovery. 

We  think  that  the  disposition  made  by  the  learned  trial  judge 
was  right,  and  that  the  judgment  sliould  be  affirmed,  with  costs. 

Van  Beunt,  P.  J.,  Barrett  and  Patterson,  JJ.,  concurred  ; 
RuMSEY,  J.,  dissented. 

Judgment  affirmed,  with  costs. 

Digitized  by  VjOOQIC 


460  N,  Y.  BANK  NOTE  CO.  v,  KINGS  COUNTY  EL.  R.  CO. 
First  Department,  February  Term,  1899.  [Vol.  37. 

New  York  Bank  Note  Company,  Appellant, -y.  The  Kings  County 
Elevated  Railway  Company  and  James  Jourdan,  as  Receiver 
of  the  Property  and  Assets  of  The  Kings  County  Elevated 
Railway  Company,  Respondents. 

Contract  —  order  far  a  specified  number  of  railway  tickets  and 'for  a  like  number  "  at 
the  option  of  the  said  railway  company*' — construction  of  tJie  latter  provision. 

A  contract  entered  into  between  a  ticket  printing  company  and  a  railway  com- 
pany required  the  ticket  company  to  furnish  and  the  railway  company  to  order 
and  take  all  the  tickets  which  it  should  require  "for  five  years  from  the  date 
hereof,  whether  the  number  shall  be  one  hundred  million  or  two  hundred 
million,  more  or  less,"  and  further  provided  "the  railway  company  hereby 
orders  of  the  bank  note  company  one  hundred  million  of  tickets,  and  agrees  to 
order  at  the  option  of  the  said  railway  company  at  any  time  not  exceeding  a 
longer  period  than  five  years  from  the  date  hereof,  one  hundred  million  of  tickets 
more,  provided  the  previous  tickets  have  been  accepted  as  satisfactory."  Upon 
the  trial  of  an  action  brought  to  recover  damages  for  the  refusal  of  the  railway 
company  to  order  the  last  99,000,000  tickets,  it  appeared  that  the  contract  as 
originally  drafted  provided  that  the  delivery  of  the  second  100,000,000  tickets 
'*  may"  be  accepted,  and  that  in  consideration  of  a  reduction  in  the  price  of  the 
whole 200,000,000,  the  language  of  this  clause  was  changed  so  as  to  read  "shall*' 
be  accepted;  and  that  the  president  of  the  railway  company,  as  a  further 
inducement  for  the  reduction,  said  that  "they  would  undoubtedly  want  the 
whole  two  hundred  millions  during  the  first  five  years,  but  the  contract  should 
be  so  arranged  that  they  should  have  at  the  end  of  the  five  years  to  order  the 
second  hundred  millions."  The  railway  company  was  to  pay  for  the  tickets 
when  they  were  delivered  to  it. 

Held,  that  imder  the  contract  the  railway  company  assumed  the  absolute  obliga- 
tion to  order,  accept  and  pay  for  the  second  100,000,000  of  tickets,  the  ''option  " 
which  the  railway  company  was  to  exercise  being  not  as  to  whether  the  second 
100,000,000  of  tickets  should  be  ordered  and  delivered,  but  as  to  the  time  when 
the  delivery  should  be  made,  so  that  the  railway  company  could  receive  and 
pay  for  such  tickets  at  any  time  during  the  five  years  that  the  contract  was  to 
continue; 

That  this  construction  was  confirmed  by  the  fact  that  the  contract,  although  pro- 
viding for  the  delivery  of  the  first  100,000.000  tickets,  provided  that  the  remain- 
ing 100,000,000  tickets  were  to  be  accepted  by  the  railway  company  at  its  option 
at  any  time  within  five  years  from  the  date  of  the  contract. 

Appeal  by  the  plaintiff,  the  New  York  Bank  Note  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the 
17th  day  of  November,  1898,  upon  the  verdict  of  a  jury  rendered 
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by  direction  of  the  court,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  17th  day  of  November,  1898,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

Edward  P.  Lyon^  for  the  appellant. 
Charles  L,  Kingsley^  for  the  respondents. 

Ingraham,  J. : 

This  action  was  brought  to  recover  the  damages  caused  by  the 
refusal  of  the  defendant  railway  company  to  order  99,000,000 
tickets,  which  the  plaintiff  alleges  it  had  bound  itself  to  do  by  a  con- 
tract, a  copy  of  which  is  annexed  to  the  complaint.  The  complaint 
alleges  the  execution  of  the  contract ;  that  the  plaintiff  furnished 
thereunder  101,000,000  tickets,  which  were  accepted  by  the  railway 
company  as  satisfactory,  and  requested  from  said  company  "the 
data  for  the  remaining  ninety-nine  millions  tickets  contemplated  by 
said  agreement,"  but  that  the  railway  company  refused  to  furnish 
the  plaintiff  with  requisitions  or  data  for  printii^  said  tickets,  and 
has  prevented  the  plaintiff  from  carrying  out  the  said  contract  in 
that  regard.  These  allegations  of  the  complaint  are  admitted  by  the 
answer. 

The  case  came  on  for  trial  before  a  jury,  and  the  plaintiff  offered 
testimony  as  to  the  negotiations  which  led  up  to  the  agreement,  and 
the  modifications  made  by  the  parties  to  the  original  draft  thereof 
as  first  submitted.  The  court,  pending  a  motion  for  the  direction 
of  a  verdict  for  the  defendants,  submitted  to  the  jury  the  question 
as  to  whether  the  word  "  shall,"  in  the  last  clause  of  the  contract, 
was  substituted  for  the  word  "  may,"  as  testified  to  by  the  plaintiff's 
president;  the  jury  answered  that  question  in  the  affirmative,  and 
the  court  then  directed  the  jury  to  find  a  verdict  for  the  defendant. 

The  agreement  was  dated  February  7,  1888,  and  by  it  the  bank 
note  company  agreed  to  furnish  the  railway  company  with  all  the 
tickets  used  by  the  latter,  and  to  deliver,  as  nearly  as  possible,  upon 
the  1st  day  of  March,  1888,  sufficient  tickets  for  the  continuous  use 
of  the  railway  company  for  their  sales  at  such  stations  as  the  rail- 
way company  should  select,  and  tliereafter  to  keep  a  continuous 
supply  for  their  constant  demands.  The  contract  then  provided 
that  "  The  Railway  Company  hereby  orders  of  the  Bank  Note  Com- 
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pany  one  hundred  million  of  tickets,  and  agrees  to  order,  at  the 
option  of  the  said  Railway  Company  at  any  time  not  exceeding 
A  longer  period  than  five  years  from  the  date  hereof,  one  hundred 
million  of  tickets  more,  provided  the  previous  tickets  have  been 
accepted  as  satisfactory."  The  question  in  dispute  arose  as  to  the 
proper  construction  to  be  given  to  this  last  clause,  whether  it  was  an 
absolute  agreement  of  the  defendants  to  order  200,000,000  tickets, 
as  the  plaintiflE  contends,  or  an  order  for  100,000,000  tickets,  with 
the  option  on  the  part  of  the  railway  company  to  order  an  addi- 
tional 100,000,000,  as  claimed  by  the  defendants. 

By  another  clause  of  the  contract  it  is  agreed  "  that  the  Railway 
Company  shall  order  and  take  from  the  Bank  Note  Company  all  of 
its  tickets  for  five  years  from  the  date  hereof,  whether  the  number 
shall  be  one  hundred  million  or  two  hundred  million,  more  or  less." 
Thus  the  plaintiflE  undertook  to  deliver  to  the  defendants  for  a 
definite  period  all  the  tickets  required  by  the  railway  company  at 
6uch  railway  stations  as  the  railway  company  might  select  at  20  cents 
per  1,000 ;  and  the  railway  company  agreed  to  order  and  take  from 
the  bank  note  company  all  the  tickets  that  it  should  require  for  five 
years  from  the  date  of  the  contract,  whether  the  number  should  be 
100,000,000  or  200,000,000,  more,  or  less.  The  obligations  here 
assumed  by  the  parties  are  plain.  The  plaintiff  is  to  furnish  all 
the  tickets  that  the  railway  company  needs,  and  the  railway  com- 
pany is  to  order  and  purchase  from  the  plaintiff  all  the  tickets  used 
in  the  operation  of  its  road  for  five  years  from  the  date  of  the  con- 
tract. And  in  addition  to  these  reciprocal  obligations  the  railway 
company  orders  100,000,000  tickets,  and  agrees  to  order  an  addi- 
tional 100,000,000  provided  the  previous  tickets  shall  have  been 
accepted  as  satisfactory. 

This  contract  would  all  be  clear  were  it  not  for  the  insertion  of 
the  words  "  at  the  option  of  the  Railway  Company  "  after  the  agree- 
ment to  order  the  additional  100,000,000  tickets.  Was  it  intended 
by  the  use  of  these  words  that  the  railway  company  should  have  the 
option  to  order  this  second  100,000,000  of  tickets  or  not  as  it 
pleased  ?  It  must  have  been  the  intention  to  impose  an  obligation 
upon  one  of  the  parties  to  the  contract.  There  was  either  an  obli- 
gation upon  the  bank  note  company  to  furnish  the  tickets  if  ordered 
by  the  railway  company,  or  an  obligation  of  the  railway  company  to 
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order  the  tickets.  This  clause,  however,  did  not  relate  to  an  obliga- 
tion of  the  plaintiff,  but  to  an  obligation  assumed  by  the  railway 
company.  By  it  the  latter  company  ordered  100,000,000  tickets 
and  agreed  to  order  another  100,000,000.  It  had  been  before  pro- 
vided that  the  plaintiff  should  furnish  the  railway  company  with  all 
the  tickets  required  for  the  operation  of  its  road.  The  railway  com- 
pany then  ordered  100,000,000  tickets  and  undertook  to  order 
another  100,000,000,  and  further  agreed  to  order  and  take  from  the 
plaintiff  all  the  tickets  that  it  should  need  for  five  yeai*s.  This  con- 
struction makes  the  different  clauses  of  the  contract  consistent  and 
gives  effect  to  the  words  used.  We  must  then  determine  what  was 
intended  by  the  insertion  of  the  option.  Is  it  possible  to  connect 
this  option  with  any  subject  other  than  that  of  the  agreement  to 
order  the  tickets  ? 

Here  the  element  of  time  becomes  important  to  be  considered. 
The  tickets  were  to  be  manufactured  by  the  plaintiff  and  to  be  paid 
for  when  delivered  to  the  defendants.  From  the  testimony  as  to 
the  negotiations  between  the  parties,  it  appears  that  there  was  a 
material  difference  in  the  price  at  which  the  plaintiff  offered  to  sup- 
ply the  tickets,  depending  upon  the  quantity  to  be  furnished.  Tlie 
first  proposition  that  the  plaintiff  made  as  to  the  price  was  that  the 
first  100,000,000  tickets  should  be  at  the  rate  of  22i  cents  per  1,000 
and  the  second  100,000,000  at  20  cents  per  1,000.  The  railway 
company  insisted,  however,  that  the  plaintiff  should  furnish  all  the 
tickets  for  20  cents  per  1,000 ;  and  it  was  then  agreed  that  if  the 
railway  company  would  take  200,000,000  tickets,  the  plaintiff  would 
furnish  them  at  20  cents  per  1,000.  The  plaintiff's  president  testi- 
fied that  the  railway  company's  president  said,  "  If  you  will  make 
it  twenty  cents  for  the  whole  two  hundred  millions  you  can  change 
this  subsequent  delivery  from  the  *  may  '  take  it  to  they  *  shall '  take 
it."  Attention  will  be  called  to  this  clause  later.  As  a  further 
inducement  for  the  plaintiff  to  fix  the  price  at  20  cents,  the 
railway  company's  president  said  that  "they  would  undoubtedly 
want  the  whole  two  hundred  millions  during  the  first  five  years,  but 
the  contract  should  be  so  arranged  that  they  should  have  at  the  end 
of  the  five  years  to  order  the  second  hundred  millions." 

Yiewed  in  the  light  of  this  testimony,  the  obligations  assumed  by 
the  parties  seem  quite  clear.     As  before  stated,  the  plaintiff  was  to 
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furnish  the  railway  company  with  all  the  tickets  used  in  the  opera- 
tion of  the  road,  at  the  rate  of  20  cents  per  1,000,  and  the  railway 
company  was  to  purchase  from  the  plaintiff  all  the  tickets  that  it 
required  for  five  years  from  the  date  of  the  contract,  whether  the 
number  be  100,000,000  or  200,000,000,  more  or  less.  The  railway 
company  ordered  100,000,000  tickets,  M'^hich  it  was  bound  to  take 
and  pay  for  when  delivered.  It  further  agreed  to  order  an  addi- 
tional 100,000,000  tickets ;  but  the  time  of  giving  that  order  was  at 
the  option  of  tlie  railway  company,  and  it  was  conditioned  upon  the 
acceptance  of  the  tickets  delivered  by  the  plaintiff  on  the  first  order 
as  satisfactory.  This  is  confirmed  by  the  last  clause  of  the  agree- 
ment, wliich  provided  that  the  first  100,000,000  tickets  were  to  be 
accepted  by  the  railway  company  as  follows,  25,000,000  tickets  as 
sooH  as  tendered,  25,000,000  at  any  time  after  the  lapse  of  six  months 
from  the  date  of  the  contract,  and  the  remaining  50,000,000  at  any 
time  after  the  expiration  of  one  year  from  the  date  of  the  agree- 
ment ;  and  then  provision  is  made  for  the  receipt  of  the  second 
100,000,000  tickets.  The  remaining  100,000,000  tickets  were 
to  be  accepted  by  the  railway  company  at  its  option  at  any 
time  within  five  years  from  thf3  date  of  the  contract.  We  see  by 
this  clause  that  the  option  of  the  railway  company  was  not  whether 
the  tickets  should  be  ordered  and  delivered,  but  at  what  time  the 
delivery  should  be  made,  so  that  the  railway  company  could  receive 
and  pay  for  the  tickets  at  any  time  during  the  five  years  that  the 
contract  was  to  continue.  Under  this  clause  of  the  agreement  there 
was  a  distinct  obligation  assumed  by  the  railway  company  to  accept 
the  tickets.  The  railway  company  had  the  option,  not  as  to  whether 
it  would  accept  the  tickets  at  all,  because  the  contract  was  impera- 
tive that  it  should  accept,  but  as  to  the  time  of  acceptance. 

It  was  in  this  last  clause  of  the  agreement  that  the  jury  found 
that  the  language  had  been  changed  at  the  suggestion  of  the  presi- 
dent of  the  railway  company  in  consideration  of  the  plaintiffs 
reducing  the  price  of  the  first  100,000,000  tickets  from  22^  cen's 
per  1,000  to  20  cents  per  1,000.  The  contract  as  originally  drafted 
provided  that  the  delivery  of  the  remaining  100,000,000  '*may'* 
be  accepted ;  and  in  consideration  of  the  reduction  in  the  price  of 
the  tickets,  the  language  of  this  clause  was  changed  so  as  to  read 
"  shall  "  be  accepted,  as  it  appears  in  the  contract  as  executed. 
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"  Whenever  the  language  used  is  susceptible  of  more  than  one 
interpretation,  the  courts  will  look  at  the  surrounding  circum- 
stances existing  when  the  contract  was  entered  into,  the  situation  of 
the  parties,  and  of  the  subject-matter  of  the  instrument."  {Frmch 
V.  Carhart^  1  N.  T.  102 ;  Coleman  v.  Beach,  97  id.  553.)  Con- 
sidering the  whole  contract  in  the  light  of  the  object  sought  to 
be  attained,  the  obligations  assumed  by  the  respective  parties,  and 
this  significant  change  in  the  paragraph  which  required  the  railway 
company  to  accept  the  tickets,  we  think  that  the  only  conclusion 
that  can  give  effect  to  tlie  provisions  of  the  contract  is  to  construe 
it  as  an  absolute  obligation  to  order,  accept  and  pay  for  the  second 
100,000,000  of  tickets,  the  time  within  five  years  from  the  date  of 
the  contract  to  be  at  the  option  of  the  railway  company. 

The  judgment  must,  therefore,  be  reversed.  The  question  as  to 
the  damages  sustained  by  the  plaintiff  was  not  submitted  to  the  jnry, 
and  there  was  no  verdict  fixing  the  amount.  For  this  reason  we  can- 
not direct  a  judgment  for  the  plaintiff  under  section  1187  of  the 
Code,  and  we  must  order  a  new  trial,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Charles  A.  McCredy,  Plaintiff,  v.  Henry  Thrush,  Defendant. 

Lloyds  insurance  policy — recovery  and  satisfaction  of  a  judgment  for  the  amount  of 
the  liability  of  a  single  undei^writer  against  the  general  manager  as  attorney  in 
fact  for  all — it  is  a  bar  to  a  subsequent  action  against  the  underwriters, 

A  policy  of  insurance  against  fire  provided  as  follows:  "No  action  shall  be 
brought  to  enforce  the  provisions  of  this  policy  except  against  the  general 
manager,  as  attorney  in  fact,  and  representing  all  of  the  underwriters,  and 
each  of  the  underwriters  hereby  agrees  to  abide  the  result  of  any  suit  so 
brought  as  fixing  his  individual  responsibility  hereunder.  Judgment  entered 
in  such  an  action  shall  be  satisfied  out  of  the  premiums  in  the  hands  of  the 
underwriters  unexpended;  if  such  premiums  shall  be  insufficient,  then  out  of 
App.  Div.  —Vol.  XXXVII.        59 
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the  deposit  made  by  tlie  several  underwriters;  if  both  shall  be  insufficient, 
then  out  of  the  individual  liability  of  the  several  underwriters,  as  hereinbefore 
expressed  and  limited,  but  in  no  case  shall  the  judgment  bind  the  property  of 
the  said  general  manager  to  a  greater  extent  than  his  liability  as  an  indi- 
vidual underwriter."  Under  this  policy  each  underwriter  undertook  to  be 
liable  for  the  sum  of  1142.85. 

A  loss  having  occurred,  the  insured  brought  an  action  against  the  general  mana- 
ger, as  attorney  in  fact  for  all  the  underwriters,  asking  judgment  for  $142.85, 
which  he  recovered,  and  which  was  subsequently  paid  and  the  judgment 
satisfied. 

ILid,  that  the  satisfaction  of  such  judgment  by  the  general  manager  as  attorney 
in  fact  was  a  bar  to  any  subsequent  action  by  the  insured  to  enforce  the  indi- 
vidual liability  of  the  underwriters,  although  it  appeared  that  in  the  former 
action  the  insured  only  demanded  and  obtained  judgment  for  the  amount  of 
the  liability  of  such  attorney  as  an  individual  underwriter; 

That  the  fact  that  the  complaint  in  the  action  against  the  general  manager  as 
attorney  in  fact  alleged  that  the  representation  contained  in  the  policy  that  it 
was  secured  by  certain  funds  was  false  and  fraudulent,  and  that,  at  the  time 
of  the  issue  of  the  policy,  no  such  fund  was  in  existence,  it  not  being  alleged 
that  such  fund  was  not  in  existence  at  the  time  of  the  commencement  of  the 
action,  did  not  alter  the  situation,  as  the  only  cause  of  action  which  existed 
against  the  attorney  in  fact,  in  his  capacity  as  such,  was  that  upon  the  policy 
of  insurance,  the  judgment  recovered  in  which  action  was  to  be  satisfied  out 
of  a  specific  fund. 

QucBre,  whether  the  provision  that  no  action  could  be  maintained  against  the 
individual  underwriters  would  be  rendered  inoperative  by  reason  of  the  failure 
of  the  underwriters  to  provide  the  fund  specified  in  the  policy  of  insurance 
from  which  the  amount  of  the  loss  was,  in  the  first  instance,  to  be  payable. 

Motion  by  the  defendant,  Henry  Thrush,  for  a  new  trial  upon  a 
case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance,  upon  the  verdict  of  a  jury  in  favor  of 
the  plaintiff,  rendered  by  direction  of  the  court. 

Lorenzo  Semple^  for  the  plaintiff. 

Percival  S,  Menken^  for  the  defendant. 

Ingraham,  J. : 

This  action  was  brought  to  recover  the  amount  of  the  loss  sus- 
tained by  the  plaintiff  under  a  policy  of  insurance  whereby  certain 
underwriters,  represented  by  and  acting  through  Daniel  Woodcock, 
as  attorney  in  fact,  agreed  to  insure  the  plaintiff's  assignor  against 
all  loss  or  damage  by  fire  to  certain  specifically  described  property, 
to  an  amount  not  exceeding  $2,000.    This  policy  contained  the  fol- 
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lowing  provision  :  "  No  action  shall  be  brought  to  enforce  the  pro- 
visions of  this  policy  except  against  tlie  general  manager,  as  attorney 
in  fact,  and  representing  all  of  the  underwriters,  and  each  of  the 
underwriters  hereby  agrees  to  abide  the  result  of  any  suit  so  brought 
as    fixing    his    individual    responsibility    hereunder.      Judgment 
entered  in  such  au  action  shall  be  satisfied  out  of  the  premiums  in 
the  hands  of  the  underwriters  unexpended ;  if  such  premiums  shall 
be  insuflScient,  then  out  of  the  deposit  made  by  the  several  under- 
writers ;  if  both  shall  be  insufficient,  then  out  of  the  individual  lia- 
bility of  the  several  underwriters,  as  hereinbefore  expressed  and 
limited,  but  in  no  case  shall  the  judgment  birtd  the  property  of  the 
said   general  manager  to  a  greater  extent  than  his  liability  as  an 
individual  underwriter."      The    underwriters'    names    were    sub- 
scribed to  the  policy,  and  each  underwriter  undertook  to  be  liable 
for  the  sura  of  $142.85.     The  complaint  alleges  the  execution  and 
delivery  of  the  policy  of  insurance,  the  destruction  by  fire  of  the* 
property  insured,  and  that  by  reason  thereof  there  became  due  to 
the  insured  from  the  defendant  the  sum  of  $142.85.     It  alleges  the 
provision  of  the  policy  before  referred  to,  and  the  assignment  of  the 
claim  to  the  plaintiff ;  that  in  the  month  of  December,  1896,  an 
action  was  brought  in  this  court  by  the  plaintiff  against  the  said 
Daniel  Woodcock,  as  such  attorney  in  fact,  to  recover  from  him  the 
amount  due  from  one  individual  underwriter  under  said  policy  of 
insurance  according  to  the  terms  thereof,  in  which  complaint  the  plain- 
tiff set  forth  the  above  allegations  as  to  the  issuing  of  the  policy,  the  loss 
thereunder,  and  the  liability  of  the  underwriters  thereunder  ;  that  the 
said  Daniel  Woodcock  was  duly  served  with  the  sunnnons  and  com- 
plaint in  said  action  ;  that  he  appeared  therein  by  attorney  and  judg- 
ment was  therein  entered  in  favor  of  this  plaintiff  and  against  said 
defendant'for  thesum  of  $142.85,  principal,  witli  interest  thereon  from 
the  Ist  day  of  March,  1 890,  with  the  costs  of  said  action.     The  answer, 
after  putting  in  issue  certain  of  tlie  allegations  of  the  complaint, 
upon  information  and  belief  denies  the  allegation  that  in  the  month 
of  December,  1896,  an  action  was  brought  in  this  court  by  this 
plaintiff  against  the  said  Daniel  Woodcock,  as  sucli  attorney  in  fact, 
to  recover  from  him  the  amount  due  from  one  individual  under- 
writer under  said  policy  of  insurance  according  to  the  terms  thereof ; 
and  for  a  separate  defense  alleges  that  the  plaintiff  commenced  aa 
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action  against  the  said  Daniel  Woodcock,  as  attorney  for  the  under- 
writers of  tlie  Insurers'  Alliance,  to  recover  a  loss  occurring  under 
a  policy  of  insurance  therein  alleged  to  have  been  issued  by  said 
Woodcock  to  the  insurer  mentioned  in  said  policy ;  and  that  the 
plaintiff  in  said  action  demanded  judgment  against  the  defendant, 
said  Daniel  Woodcock,  as  attorney  for  the  underwriters  of  the 
Insurers'  Alliance,  for  the  sum  of  $142.85,  with  interest  thereon, 
and  costs ;  tliat  the  plaintiif  recovered  judgment  for  the  full  amount 
prayed  for  in  the  said  complaint,  with  interest,  costs  and  disburse- 
ments, and  that  the  said  judgment  therein  was  duly  paid  and  satis- 
lied,  and  that  by  reasofi  thereof  no  indebtedness  now  exists  betweea 
this  defendant  and  the  plaintiflE  by  reason  of  any  alleged  liability 
under  the  said  alleged  policy,  and  that  the  plaintiflE  has  been  fully 
paid. 

Upon  the  trial  the  plaintiflE  oflEered  in  evidence  a  judgment  roll  in 
the  case  of  this  plaintiflE  against  Daniel  Woodcock,  as  attorney  for 
the  underwriters  of  the  Insurers'  Alliance,  and,  having  proved  the 
demand  and  the  assignment  to  tlie  plaintiflE,  rested.  The  defendant 
then  oflEered  in  evidence  a  transcript  of  the  county  clerk  showing  the 
payment  of  the  judgment  obtained  by  the  plaintiflE  against  Wood- 
cock as  attorney  in  fact  for  the  underwriters,  and  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  judgment  against  the  attor- 
ney and  manager  upon  which  the  suit  rested  had  been  paid  and 
satistied  of  record,  and  that,  therefore,  there  existed  now  no  liability 
under  the  terms  of  the  policy  upon  which  this  defendant  could  be 
held  liable  in  tliis  action,  and,  therefore,  that  tlie  action  could  not  be 
sustained.  The  plaintiflE  then  moved  that  a  verdict  be  directed  in 
his  favor.  The  court  directed  a  verdict  in  favor  of  the  plaintiflE, 
and  ordered  the  exceptions  to  be  heard  in  the  first  instance  in  this 
court. 

The  judgment  in  the  action  against  Woodcock  adjudged  that 
"  Charles  A.  McCredy,  the  plaintiflE,  do  recover  of  Daniel  Wood- 
cock (as  attorney  of  the  underwriters  of  the  Insurers'  Alliance),  the 
defendant,  the  sum  of  One  hundred  and  fifty  dollars  and  fifty-nine 
cents,  the  amount,  claimed  and  interest,  with  twenty  dollars  and 
eleven  cents  costs  and  disbursements,  amounting  in  the  whole  to  the 
sum  of  one  hundred  and  seventy  and  70/ 100  dollars  ($170  70/  100)^ 
and  that  said  plaintiflE  have  execution  therefor." 
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The  question  arising  under  policies  of  tliis  character  and  the  lia- 
bility of  underwriters  thereunder  have  been  several  times  presented 
to  this  court  in  late  cases.  In  Leitei*  v.  Beecher  (2  App.  Div.  577), 
which  was  an  action  by  an  insurer  who  had  sustained  a  loss  against 
the  attorney  in  fact  of  the  underwriters  for  the  full  amount  of  the 
loss,  Mr.  Justice  Rumsey,  in  delivering  the  opinion  of  the  court, 
said :  "  The  true  construction  of  the  contract  is  that  the  fact  of  the 
liability  of  the  underwriters,  when  a  claim  is  made  under  this  policy 
and  the  amount  to  be  paid  by  each  one,  if  there  is  a  liability,  is  to 
be  ascertained  by  this  action.  It  is  of  the  sauie  nature  as  the  ordi- 
nary contract  in  a  pohcy  of  insurance,  providing  for  an  arbitration 
to  be  had  in  case  of  a  disagreement  between  the  parties.  *  *  * 
Within  the  rule  laid  down  in  the  case  of  New  York^  Lackawanna 
<fe  ^esteym,  R,  li,  Co,^  *  *  *  w^q  contract  would  authorize  the 
court  to  fix  the  total  sum  to  be  paid  and  apportion  it  among  the  prin- 
cipals who  are  parties  to  the  contract,  and  who  have  in  it  agreed  that 
that  very  thing  might  be  done." 

The  case  of  Coinpton  v.  Beecher  (17  App.  Div.  38)  was  an  action 
upon  a  pohcy  similar  to  the  one  in  queotion.  In  the  policy  in  that 
case  it  was  provided  ;  ''  N"o  action  shall  be  brought  by  the  assured 
to  enforce  the  provisions  of  this  policy  except  against  the  attorneys 
in  fact,  as  representing  all  of  the  underwriters,  and  each  of  the 
underwriters  hereby  agrees  to  abide  the  result  of  any  suit  so  brought 
as  fixing  his  individual  responsibility  hereunder."  It  was  contended 
in  that  case  that  the  action  could  not  be  maintained  against  the 
attorneys  in  fact.  It  was  held,  following  Letter  v.  Beecher  {^.tprd)^ 
that  an  action  to  recover  the  whole  amount  of  the  loss  could  be 
maintained  by  the  insured,  and  that  a  judgment  requiring  that  the 
amount  of  the  loss  should  be  paid,^V^  out  of  the  unexpended  pre- 
miums on  hand  ;  second^  if  not  paid  from  that  fund,  out  of  the  fund 
established  by  the  deposit  by  each  of  the  underwriters,  and  in  case 
it  M^as  not  paid  out  of  either  fund,  the  amount  should  be  paid  by 
the  sixteen  underwriters,  at  $187.51  each,  was  proper. 

Under  a  policy  of  this  character,  therefore,  the  insured  may 
maintain  an  action  against  the  attorney  in  fact  for  the  under- 
writers to  recover  the  full  amount  of  the  loss  sustained  tinder  the 
policy.  In  such  an  action  the  insured  can  have  the  amount  of  his 
loss  ascertained  and  determined,  and  the  amount  of  the  individ- 
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ual  liability  of  the  underwriters  (in  case  the  judgment  could  not  l;e 
satisfied  out  of  the  fund  provided  for  by  the  contract  of  insurance; 
settled  ;  and  in  the  event  of  the  plain tiflE  faihng  to  collect  the  amount 
due  to  him  from  the  attorney  in  fact,  in  an  action  to  enforce  the  lia- 
bility of  the  individual  underwriters,  they  would  be  bound  by  the 
judgment,  so  far  as  it  determined  the  amount  of  the  loss  and  the 
amount  for  which  each  individual  underwriter  was  liable.  And  it 
necessarily  follows  that  in  such  an  action  commenced  against  the 
attorney  in  fact,  as  representing  all  the  underwriters,  the  recovery 
of  a  judgment  and  the  satisfaction  thereof  by  the  attorney  in  fact 
would  be  a  bar  to  any  action  commenced  by  the  assured  against  the 
underwriters  upon  their  individual  liability.  It  is  too  well  settled  to 
be  questioned  that  where  a  party  has  one  distinct  cause  of  action 
and  recovers  upon  it,  that  judgment  is  a  bar  to  any  subsequent 
enforcement  of  that  cause  of  action,  although  it  subsequently  appears 
that  the  amount  of  his  liability  is  much  less  than  he  would  have 
been  entitled  to.  As  was  said  by  Judge  Andrews,  in  Pen^y  v. 
Dicherson  (85  N.  Y.  345) :  "  In  order  to  establish  an  identity 
between  the  causes  of  action  in  the  two  suits,  it  is  not  necessary  that 
the  claim  made  in  the  first  action  embraced  the  same  items  sought 
to  be  recovered  in  the  second.  It  is  sufficient  to  bring  the  second 
action  within  the  estoppel  of  the  former  judgment,  that  the  cause 
of  action  in  the  former  suit  was  the  same,  and  that  the  damages  or 
right  claimed  in  the  second  suit  were  items  or  parts  of  the  same 
single  cause  of  action  upon  which  the  first  action  was  founded.  The 
law  to  prevent  vexatious  or  oppressive  litigation  forbids  the  splitting 
up  of  one  single  or  entire  cause  of  action  into  parts,  and  the  bring- 
ing of  separate  actions  for  each,  and  neither  in  this  w^ay  nor  by  with- 
holding proof  of  particular  items  on  the  trial,  or  by  formally  with- 
drawing them  from  the  consideration  of  the  jury,  can  the  effect  of 
the  judgment,  as  a  complete  adjudication  of  the  entire  cause  of  action, 
be  prevented.  There  can  be  but  one  recovery  for  an  injury  from  a 
single  wrong,  however  numerous  the  items  of  damage  may  be,  and 
hut  one  action  for  a  single  hreacK  of  a  contract^  (See,  also,  Secor 
V.  Stxircjis^  16  N.  Y.  548 ;  Samuel  v.  Fidelity  <&  Casualty  Com- 
pany,  76  Ilun,  308.) 

It  appears  that  the  plaintiff,  having  a  claim  under  this  policy  for 
the  loss,  commenced  an  action  against  Daniel  Woodcock,  as  attorney 
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of  the  underwriters  of  the  Insurers'  Alliance.  He  alleged  in  his 
complaint  tlie  issuing  of  the  policy  of  insurance  here  sued  on  ;  that 
the  underwriters  named  in  such  policy  of  insurance  had  appointed 
the  defendant,  Daniel  Woodcock,  their  attorney  in  fact  for  all  pur- 
poses connected  with,  or  relating  to,  the  carrying  on  of  their  busi- 
ness as  insurers  as  aforesaid,  and  for  all  other  purposes  set  forth  in 
the  policy ;  that  the  policy  contained  a  provision  that  no  action 
should  be  brought  thereunder  except  as  against  their  attorney  in 
fact,  who  is  the  said  Daniel  Woodcock ;  that  it  was  in  and  by  the 
said  policy  of  insurance  represented  that  it  was  secured  by  deposits 
in  certain  banks  and  with  a  trust  company,  but  that  said  representa- 
tions were  false  and  fraudulent,  and  that  at  the  time  of  the  issuing  of 
said  policy  there  was  no  fund  deposited  in  said  banks  (the  Mechanics' 
National  Bank,  or  Manhattan  Safe  Deposit  Company  of  New  York 
City,  or  Hamilton  Trust  Company  of  Brooklyn)  to  secure  the  said 
policy.  Wherefore  the  plaintiff  demanded  judgment  against  the 
defendant  for  a  sum  of  money. 

The  plaintiff  had  no  cause  of  action  against  Daniel  Woodcock,  as 
the  attorney  in  fact  of  the  underwriters  of  the  Insurers'  Alliance,  to 
recover  for  any  amount  that  he  was  liable  for  individually.  tJnder 
this  policy  of  insurance,  as  alleged  in  the  complaint,  the  action  must, 
in  the  first  instance,  be  brought  against  the  attorney  in  fact  of  all 
the  underwriters.  Whatever  liability  there  was  upon  his  individual 
obligation  as  an  underwriter  must  be  enforced  against  him  individ- 
ually ;  and  when  he  was  sued  as  attorney  in  fact  of  the  underwrit- 
ers, the  only  cause  of  action  that  existed  against  him  in  that  capac- 
ity was  that  upon  the  contract  of  insurance,  which  provided  for  an 
action  to  recover  for  the  loss  sustained  by  the  insured,  the  judgment 
to  be  entered  in  such  an  action  to  be  satisfied  out  of  a  specific  fund 
specified  in  the  policy  of  insurance. 

It  is  not  necessary  to  determine  whether  or  not  this  provision, 
that  no  action  could  be  maintained  against  the  individual  under- 
writers, would  be  rendered  inoperative  by  reason  of  the  failure  of 
the  underwriters  to  provide  the  fund  specified  in  the  policy  of 
insurance  from  which  the  amount  of  the  loss  was,  in  the  first 
instance,  to  be  payable.  The  plaintiff  sued  the  general  manager  as 
agent  of  the  underwriters,  and  alleged  in  his  complaint,  not  that 
there  was  no  fund  at  the  time  of  the  commencement  of  the  actioa 
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from  which  the  policy  could  be  paid,  bat  that,  wlien  the  policy  was 
issued,  there  was  no  such  fund  deposited.  The  plaintiff,  therefore, 
having  the  right,  and  having  agreed  to  sue  this  general  manager  as 
agent  of  all  the  underwriters,  before  enforcing  any  individual  lia- 
bility of  the  underwriters,  commenced  this  action  against  the  gen- 
eral manager  as  attorney  of  the  underwriters  of  the  Insurers' 
Alliance,  alleging  the  facts  necessary  to  sustain  his  cause  of  action 
for  the  whole  loss.  He  entered  judgment  in  the  action  for  the 
amount  that  he  claimed  he  was  entitled  to,  and  that  judgment  was 
satisfied.  We  must  hold,  applying  the  principle  before  cited,  that 
the  satisfaction  of  that  judgment  satisfied  the  right  of  action  in 
favor  of  this  plaintiff  against  these  underwriters  upon  the  policy  set 
forth  in  the  complaint,  and  that  no  liability  existed  subsequent  to 
the  satisfaction  of  that  judgment  against  any  of  the  individual 
underwriters. 

It  follows  that  the  exceptions  must  be  sustained  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsf.y  and   McLaughlin,  J  J., 
concurred. 

Exceptions  sustained,  nQs<f  trial  ordered,  costs  to  defendant  to 
abide  event. 


I  87    4781 
f4Q     21 


"37  4721 


James  Ertheiler,  Appellant,  v,  Jacob  Bernheim  and  Others, 
e  72        1921  Kespondents. 

Libel  —  a  letter  refusing  to  hate  *  'future  business  relationship  "  with  a  firm,  of  which 
the  party  written  to  was  a  customer,  is  not  libelous  per  se. 

A  letter  written  to  customers  of  a  firm  stating,  "We  beg  to  advise  you  that  in 
the  interest  of  our  business  we  find  it  necessary  to  take  a  decided  stand  with 
respect  to  our  future  business  relationship  with  Messrs.  M.  Ertheiler  &  Son 
(the  firm),  and  to  that  end  we  feel  called  upon  and  from  this  date  on  will 
refuse  any  dealings  with  them,  *  *  *  and  under  no  circumstances  will  we 
submit  samples  of  our  stock  to  them.  *  *  *  We  notify  you  of  this,  being 
that  we  have  in  the  past  had  some  .dealings  with  you  through  their  firm, 
*  *  *  and  we  will  hope  that  it  may  not  in  the  future  be  an  obstacle  to 
further  dealings,"  is  not  libelous  per  se. 
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Appeal  by  the  plaintiff,  James  Ertlieiler,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  tlie  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of  May,  1898, 
upon  the  dismissal  of  his  complaint  by  direction  of  the  court  after  a 
trial  at  the  New  York  Trial  Term  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

JB.  F.  Einstein^  for  the  appellant. 

John  Frankenheimer^  for  the  respondents. 

Ingbaham,  J. : 

The  action  was  for  libel.  The  complaint  was  dismissed  on  the 
trial  upon  the  ground  that  the  words  used  by  the  defendants  were 
not  libelous  per  se.  The  complaint  alleges  two  causes  of  action, 
based-  upon  two  letters  written  by  the  defendants  which  are  identical 
in  form,  except  that  they  are  addressed  to  two  diflEerent  firms.  It  is 
alleged  that  the  defendants,  being  engaged  as  packers  and  importers 
of  Havana  tobacco  in  the  city  of  New  York,  on  November  14, 1896, 
sent  a  letter  to  M.  Foster  &  Co.  of  said  city,  a  firm  engaged  in  the 
business  of  manufacturing  cigars  in  the  city  of  New  York,  which 
said  firm  was  a  large  purchaser  of  leaf  tobacco  and  a  customer  of  the 
plaintiff.     The  letter  is  as  follows : 

"  New  York,  November  14,  1896. 
"  Mess.  M.  Foster  &  Co., 

"City: 

"  Dear  Sirs. —  We  beg  to  advise  you  that  in  the  interest  of  our 

business  (meaning  the  business  of  the  said  firm  of  J.  Bernheim  & 

Son)  we  find  it  necessary  to  take  a  decided  stand  with  respect  to  our 

future  business  relationship  with  Mess.  M.  Ertlieiler  <S?  Son  (meaning 

this  plaintiff),  and  to  that  end  we  feel  called  upon,  and  from  this 

date  on  will  refuse  any  dealings  with  them,     *     *     *    and  under 

no  circumstances  will  we   submit  samples  of   our  stock  to  them. 

*     *     *     We  notify  you  of  this,  being  that  we  have  in  the  past  had 

some  dealings  with  you  through  their  firm,     *    *     *      and  we  will 

hope  that  it  may  not  in  the  future  be  an  obstacle  to  further  dealings. 

On  our  part  we  can  assure  you  that  we  will  always  endeavor  to  prove 
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ourselves  worthy  of  your  contidence,  confident  that  if  meeting  with 
any  encouragement  from  you  it  cannot  lielp  but  revert  to  our  mutual 
advantage. 

"  Trusting  to  merit  your  kind  consideration,  we  are, 

"  Very  truly  yours, 

"J.  BERNHEIM  &  SOK 

"P.  S.  One  of  our  firm  will  take  pleasure  in  calling  on  you  within 
a  few  days." 

It  is  this  letter  that  the  plaintiff  alleges  to  be  libelous.  No  special 
damages  are  set  forth,  nor  does  the  complaint  allege  that  any  fact 
stated  in  the  letter  was  false,  or  that  the  letter  falsely  stated  the 
relations  which  had  existed  between  the  plaintiff  and  the  defendants. 
The  complaint  alleges  by  way  of  innuendo  that  the  defendants,  by 
the  said  letter,  intended  to,  and  did,  thereby  charge  the  plaintiff 
with  dishonesty  and  a  want  of  integrity  and  ability,  and  with  the 
commission  of  some  dishonorable,  unbusinesslike  and  disgraceful 
conduct  in  his  business  relations  with  the  defendants ;  that  if  such 
relations  with  the  plaintiff  continued  the  plaintiff  would  be  likely  to 
commit  other  dishonorable,  disgraceful  and  unbusinesslike  acts,  and 
that  the  business  interests  of  the  said  M.  Foster  &  Co.,  or  other  manu- 
facturers of  cigars  and  buyers  of  tobacco  would  suffer  injury  by  the 
employment  by  them  of  the  plaintiff  as  their  broker ;  that  the  plain tiff> 
in  the  coui-se  of  his  conduct  of  the  business  of  selling  leaf  tobacco  for 
the  defendants  to  the  said  firm  of  M.  Foster  ife  Co.,  prior  to  November 
14,  1896,  had  committed  some  dishonorable,  unbusinesslike  and  dis- 
graceful act  or  acts,  whereby  the  business  interests  of  the  said  firm 
of  M.  Foster  &  Co.  and  of  the  defendants  had  suffered  injury  ;  that 
the  plaintiff  had  not,  on  his  part,  proved  worthy  of  the  confidence 
of  the  said  firm  of  M.  Foster  &  Co.,  or  of  the  defendants,  but,  on 
the  contrary,  had  committed  some  dishonorable  and  disgraceful  act 
or  acts  in  the  conduct  of  the  business  of  selling  leaf  tobacco  for  the 
defendants  to  the  said  firm  of  Foster  &  Co.,  which  disentitled  the 
plaintiff  to  the  confidence  of  the  said  firm  of  M.  Foster  &  Co.  and 
of  the  defendants.  There  is,  "however,  no  allegation  that  the  firm 
to  whom  this  letter  was  addressed,  or  the  public  generally,  would 
understand  from  the  letter  that  tlie  plaintiff  had  been  guilty  of  any 
dishonesty  or  disgraceful  conduct,  or  want  of  integrity  in  the  con- 
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duct  of  his  business,  but  simply  tliat  the  defendants  had  intended  ta 
charge,  and  had  charged,  the  plaintiff  with  such  conduct. 

In  the  case  of  More  v.  Bennett  (48  N.  Y.  476)  the  court,  after 
citing  the  cases  of  Cooper  v.  Greeley  (1  Den.  358)  and  Stone  v.  Cooper 
(2  id.  293),  said :  "  Both  cases  were  decided  upon  the  principle  that 
the  language  is  to  be  construed  fairly  and  naturally.  It  is  not 
enough  that  a  critic  or  a  malignant  may  torture  the  expressions  into 
a  charge  of  a  criminal  or  disgraceful  act.  Nor  is  it  enough,  on  the 
'other  hand,  that  a  possible  and  far-fetched  construction  may  find  an 
inoffensive  meaning  in  the  language.  The  test  is  whether,  to  the 
mind  of  an  intelligent  man,  the  tenor  of  the  article  and  the  language^ 
used  naturally  import  a  criminal  or  disgraceful  charge."  We  think, 
applying  this  test,  that  the  letter  in  question  was  not- upon  its  face- 
a  libel.  It  is  conceded  by  the  plaintiff  that  the  defendants  had  the 
right  to  employ  or  refuse  to  employ  the  plaintiff  as  a  broker  for  the 
sale  of  their  goods.  They  had  the  right  also  to  advise  the  business 
community,  and  especially  those  dealing  with  them,  that  they  would 
refuse  any  dealing  with  the  plaintiff,  and  would  refuse  to  submit  sam- 
ples of  their  stock  to  him,  and  that  in  the  future  all  dealings  between 
the  firm  addressed  and  the  defendants  would  be  without  the  inter- 
vention of  the  plaintiff  as  broker.  That  is  all  that  the  letter  did. 
There  is  certainly  nothing  to  justify  the  inference  that  this  severing 
of  relations  between  the  defendants  and  the  plaintiff  was  due  to  any 
dishonorably  conduct  on  the  part  of  the  plaintiff.  It  is  not  so  stated 
in  the  letter,  and  no  inference  that  such  a  charge  was  made  can  be 
drawn  from  the  language  used.  The  substance  of  the  information 
communicated  by  the  letter  was,  that  in  the  interest  of  their  busi- 
ness, the  defendants  felt  called  upon  to  refuse  any  dealings  with 
the  plaintiff,  and  that  they  would  not  in  the  future  submit  samples 
of  their  stock  to  him.  No  reason  is  given  for  this  action,  nor  were 
the  defendants  bound  to  give  any  reason.  It  cannot  be  inferred 
that  this  change  in  the  manner  of  conducting  their  business  which 
the  defendants  had  decided  upon  was  because  of  any  suggested  dis- 
honorable or  disgraceful  conduct  on  the  part  of  the  plaintiff,  and 
they  had  a  perfect  right  to  discontinue  the  business  with  the  plain- 
tiff without  giving  any  reason.  When  the  defendants  stated  that 
the  interest  of  their  business  required  this  change,  if  any  presump- 
tion was  to  be  indulged  in,  it  was  that  the  defendants  desired  ta 
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deal  directly  witli  the  person  to  whom  the  letter  was  addressed 
rather  than  through  the  medium  of  the  plaintiff  as  broker. 

As  was  said  by  Judge  Vann,  in  delivering  the  opinion  of  the 
Court  of  Appeals  in  Kingsbury  v.  Bradstreet  Co.  (116  N.  Y.  215) : 
*'  The  circular  in  question,  on  its  face,  is  not  a  libel  upon  the  plaintiff. 
It  cannot  be  presumed  from  the  nature  of  the  words  used,  and  it 
has  not  been  proved  as  a  consequence  directly  resulting  from  their 
use,  that  the  reputation  of  the  plaintiff  has  been  injured  either  as  a 
man  or  as  a  merchant.  When  construed  according  to  their  natural 
meaning  they  are  innocent  and  harmless,  and  as  thus  construed  they 
were  not  shown  to  be  false.'* 

We  think,  therefore,  that  the  court  below  was  justified  in  difl- 
missing  the  complaint  upon  the  pleadings,  and  the  judgment  appealed 
from  is  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Thomas  F.  Flanagan,*  Respondent,  v.  The  Atlantic  Alcatbaz 
Asphalt  Compantt,  Substituted  for  The  California  Asphalt 
Company,  Appellant. 

Negligence — injury  to  the  servant  of  a  contractor  while  on  the  land  of  one  with  whom 
his  master  has  contracted  to  do  certain  loork  tfiere  —  duty  of  the  landowner  —  eon^ 
tnbutory  negligence. 

In  AQ  action  to  recover  damages  for  personal  injuries  it  appeared  that  the  defend- 
ant had  made  a  contract  with  the  plaintiff's  employer  for  the  cartage  of  asphalt 
from  a  yard  maintained  by  the  defendant;  that  the  plaintiff,  desiring  to  relieve 
himself,  left  his  truck  and  went  to  a  place  near  a  gate  in  the  fence  inclosing 
the  yard,  where  he  was  injured  by  the  fall  of  the  gate  through  some  unknown 
cause. 

Held^  that  when  the  employee  left  that  portion  of  the  premises  where  his  duties 
required  him  to  be  and  went  to  the  gate  for  reasons  of  his  own,  he  went  at  his 
own  risk,  and,  when  in  that  position,  was  not  entitled  to  assume  that  the 
defendant  would  use  all  reasonable  care  to  protect  him; 

That  the  defendant  was  under  no  obligation  to  furnish  a  water  closet,  and  that 
its  failure  to  do  so  was  no  invitation  to  the  plaintiff  to  use  any  portion  of  the 
premises  that  he  saw  fit  for  such  purposes; 
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That  in  view  of  the  fact  that  the  gate  was  hung  on  rollers,  and  that  horses  and  carta 
were  standing  in  the  gateway  with  the  possibility  of  collision  with  the  gate, 
and  that  other  places  were  available  for  the  accomplishment  of  the  plaintiff's 
pui-pose,  the  question  whether  the  latter  was  guilty  of  contributory  negligence 
was  for  the  jury; 

That  it  was  error  for  the  court  to  charge  that  the  defendant  **  was  in  duty  bound 
to  the  plaintiff  to  use  such  safeguards  in  securing  the  gate  as  experience  has 
shown  to  be  suflacient,"  as  the  defendant  was  only  bound  to  use  those  appli- 
ances which,  under  the  circumstances,  would  appear  to  a  reasonably  prudent 
man  to  be  a  proper  appliance  to  keep  the  premises  in  a  safe  and  suitable 
condition. 

O'Brien,  J.,  dissented. 

Appeal  by  the  defendant,  The  Atlantic  Alcatraz  Asphalt  Com- 
pany, substituted  for  the  California  Asphalt  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  24th  day 
of  May,  1898,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  lith  day  of  June,  1898, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Perry  D.  Trafford^  for  the  appellant. 

G.  Waahboume  Smithy  for  the  respondent. 

Ingraham,  J. : 

The  defendant  maintains  a  yard  on  the  north  side  of  Fifty-sixth 
street,  between  Eleventh  and  Twelfth  avenues,  for  the  storage  of 
asphalt  in  the  prosecution  of  its  business.  This  yard  is  inclosed  by 
a  fence  in  which  there  are  gates  suspended  by  overhead  wheels 
upon  a  piece  of  timber,  and  opened  by  being  pushed  back  against 
the  fence  so  that  when  a  gate  is  opened  it  is  suspended  from  the 
timber  overhead  and  hangs  upon  the  wheels.  The  defendant  had 
made  a  contract  with  one  Mooney  to  cart  asphalt  from  its  yard. 
The  plaintiff  was  in  the  employ  of  Mooney,  and  on  the  afternoon  of 
September  3,  1896,  he  was  just  inside  of  one  of  the  gates  waiting  to 
load  his  cart  with  asphalt.  There  were  other  horses  and  trucks 
ahead  of  him  in  the  yard  waiting  for  a  load.  The  plaintiff  left  his 
truck  standing  in  line  and  went  up  near  this  gate  to  relieve  himself, 
and  as  he  stood  near  the  gate  it  fell  upon  him,  causing  the  injury  to 
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recover  for  which  this  action  is  brouglit.  There  is  evidence  that 
tlie  drivers  of  these  carts  were  in  tlie  habit  of  going  to  the  fence 
abont  tlie  defendant's  premises  for  this  pnrpose,  bnt  no  evidence 
tliat  tlie  defendant  had  knowledge  of  this  habit  of  tlie  men.  There 
was  evidence  tliat  before  the  plaintiff  was  injured  the  gate  had  come 
off  the  rollers  and  had  several  times  fallen.  One  witness  testified 
that  in  opening  the  gate  it  would  run  off  the  rollers,  and  others  tes- 
tified that  he  had  seen  the  gate  off  the  rods  upon  which  the  wheels 
ran.  The  gates  were  closed  at  night  and  were  opened  in  the  morn- 
ing by  the  first  truckman  that  got  there.  At  the  time  of  the  acci- 
dent this  gate  was  open  to  its  full  extent,  so  that  the  side  of  the 
gate  ^vas  close  to  the  post  which  supported  the  fence  at  the  edge  of 
the  opening,  and  apparently  had  been  open  since  the  early  morn- 
ing. The  accident  happened  between  half-past  twelve  and  one 
o'clock.  On  behalf  of  the  defendant  there  was  evidence  tending 
to  show  that  in  the  January  previous  new  hangers  had  been  put 
on  the  gate  and  the  gate  was  made  secure.  One  of  the  witnesses 
for  the  defendant  noticed  immediately  after  the  accident  that  there 
was  an  indentation  on  the  side  of  the  gata  which  wag  not  there 
immediately  before,  and  that  after  the  accident  he  saw  that  one  of 
the  hangers  supporting  the  gate  was  broken  off  and  the  other 
twisted.  There  was  no  other  evidence  to  show  what  occasioned  the 
fall  of  the  gate.  Other  drivers  of  trucks  and  carts  testified  that 
they  saw  nothing  hit  the  gate  before  it  fell.  From  the  evidence  it 
would  seem  that  there  was  difficulty  in  opening  the  gate,  and  that 
when  it  was  opened  it  would  sometimes  come  off  the  rollers  and 
fall  down  ;  but  there  does  not  seem  to  have  been  any  evidence  to 
show  that  the  gate  ever  fell  after  it  was  opened  or  if  it  were  not 
touched.  The  court,  at  the  request  of  the  plaintiff,  submitted  the 
question  of  the  defendant's  negligence  to  the  jury,  and  charged 
that  "  if  the  jury  find  that  the  gate  was  in  a  defective  condi- 
tion, and  the  defendant  knew,  or,  in  the  exercise  of  ordinary  care 
should  have  known,  of  its  defective  condition,  it  was  the  duty  of 
the  defendant  to  have  repaired  the  gate,  so  that  it  would  be  in  a 
reasonably  safe  condition,  and  failure  on  its  part  to  do  so  would 
be  negligence  ;  and  if  the  plaintiff  received  his  injury  through  the 
negligence  of  the  defendant,  your  verdict  must  be  in  his  favor," 
and  that  "  there  is  no  evidence  in  the  case  to  show  that  the  plaintiff 
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was  guilty  of  contribntory  negligence."     To  these  instructions  the 
defendant  excepted. 

We  liave  tlie  case  of  a  person  upon  the  premises  of  another, 
vohintarily  and  for  his  own  purpose  leaving  a  place  of  safety  and 
going  to  anotirer  place.  There  was  nothing  that  required  him  to 
select  this  particular  position  near  the  giite ;  nor  is  there  anything 
to  show  that  the  defendant  anticipated  that  the  workmen  employed 
upon  the  carts  would  place  themselves  in  such  a  position  as  to 
require  it  to  guard  against  the  gate's  falling.  When  in  that  position 
the  plaintiff  was  injured  by  an  unexplained  accident,  for  which  the 
plaintiff's  testimony  gives  no  cause. 

The  first  question  presented  is  whether  the  defendant  owed  any 
duty  to  the  plaintiff  to  keep  this  gate,  when  open,  in  such  a  con- 
dition that  it  could  not  fall,  so  that  a  neglect  to  perform  such  duty 
would  give  the  plaintiff  a  cause  of  action  against  the  defendant. 
In  the  first  place,  there  was  no  contractual  relation  between  the 
plaintiff  and  the  defendant.  The  plaintiff  was  not  in  the  employ 
of  tlie  defendant,  and  the  obligations  which  are  imposed  upon  an 
employer,  to  furnish  to  his  employee  a  safe  and  proper  place  to 
work,  are  not  applicable.  Undoubtedly,  the  defendant  having 
made  a  contract  with  the  plaintiff's  employer  to  do  certain  work, 
which  required  the  plaintiff  to  go  upon  the  premises,  was  bound  to 
exercise  care,  so  that  the  plaintiff,  while  upon  the  premises,  in  dis- 
charge of  the  work  which  he  was  employed  to  do,  would  not  be 
injured,  and  a  failure  to  exercise  such  care  would  be  negligence, 
for  which  the  defendant  would  be  responsible.  This  duty  to  the 
plaintiff,  however,  only  existed  as  to  the  premises  to  which  the 
plaintiff  was  required  to  go  in  the  performance  of  the  contract 
between  the  defendant  and  the  plaintiff's  employer.  The  defendant 
was  not  bound  to  anticipate  that  these  workmen  would  leave  their 
carts  and  go  to  a  part  of  the  yard  to  which  they  were  not  required 
to  go  in  carrying  out  the  contract  between  the  defendant  and  the 
plaintiff's  employer,  or  that  the  plaintiff  would  use  this  gate  or 
fence  for  the  purpose  which  he  did.  So  long  as  the  plaintiff 
remained  upon  his  cart,  or  was  engaged  in  the  performance  of  the 
work  which  he  was  employed  to  do,  he  was  perfectly  safe ;  and, 
assuming  that  this  gate  was  defective  and  liable  to  fall  without  any 
apparent  cause,  there  was  nothing  to  justify  an  inference  by  the 
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defendant  that  any  of  these  workmen  would  place  themselves  under 
it  in  a  position  to  l)e  injured  if  it  fell.  We  are  considering  a  duty 
that  this  defendant  owed  to  the  plaintiff.  It  is  certain  that  no  work 
that  the  plaintiff  was  called  upon  to  do  required  him  to  use  this 
part  of  the  yard,  and  there  was  no  invitation  of  the*  defendant  to 
the  plaintiff,  express  or  implied,  to  use  this  gate  or  fence  for  the 
purpose  for  which  he  did  use  it.  It  is  said  that  the  defendant  pro- 
vided no  water  closet  for  the  men,  but  it  was  under  no  obligation  to 
do  so ;  and  its  failure  to  furnish  such  a  convenience  was  certainly  no 
invitation  to  the  workmen  to  use  any  portion  of  the  premises  that 
they  saw  fit  for  such  purpose.  It  is  difficult  to  see,  therefore,  what 
duty  the  defendant  owed  to  the  plaintiff  in  connection  with  this 
private  purpose.  The  plaintiff  w^as  not  there  engaged  in  the  per- 
formance of  any  work  which  he  was  employed  to  do,  but  he  went 
there  to  use  the  defendant's  premises  for  a  purpose  for  which  it  was 
not  intended,  and  without  the  defendant's  permission. 

The  cfwe  of  Sterger  v.  Van  Sicklen  (132  N.  Y.  499)  would 
seem  to  be  decisive  of  this  question.  In  that  case  the  plaintiff, 
while  descending  a  stairway  leading  from  the  rear  of  a  house  to 
the  ground,  in  consequence  of  the  breaking  of  a  step,  was  injured. 
The  premises  were  owned  by  the  defendant  but  occupied  by  a  ten- 
ant. The  plaintiff  occupied  the  adjoining  house.  The  premises 
were  separated  in  tlie  rear  by  a  fence,  through  which  an  opening 
had  been  made.  The  defendant  knew  that  the  steps  were  out  of 
repair  and  promised  to  repair  them.  It  was  held  that  the  defend- 
ant was  not  Uable,  the  court  saying  :  "  It  may  be  observed  in  pass- 
ing that  the  owner  may  ordinarily  exercise  such  dominion  over,  and 
make  such  use  of  his  real  estate  as  he  cliooses,  provided  the  rights  of 
others  are  not  thereby  violated.  No  right  of  the  plaintiff  was  vio- 
lated. The  enjoyment  of  the  premises  occupied  by  her  was  not 
interfered  with.  Had  she  remained  on  them  the  injury  would  not 
have  occurred.  But  she  chose  to  go  on  private  property  and  up  or 
down  back  steps,  over  which  she  had  no  authority,  and  as  to  which 
she  had  acquired  no  such  interest  by  contract  or  otherwise  as  would 
have  entitled  her  to  demand  as  a  right  that  the  so-called  nuisance  be 
abated.  As  to  her  it  was  not  a  nuisance,  because  it  did  not  invade 
either  her  property  or  personal  rights.  *  *  *  It  is  urged  that  a 
recovery  can  be  supported  because  the  defendant  negligently  per- 
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mitted  the  staira  to  remain  in  an  unsafe  condition.  The  question  is, 
therefore,  presented  :  Did  the  defendant's  duty  require  the  exercise 
of  any  care  to  protect  the  plaintiff  while  on  the  premises  ? "  It  was 
held  that  it  did  not,  and  the  court  quotes  with  approval  Severy  v. 
Nicker 8071  (120  Mass.  306),  where  a  laborer  employed  in  loading  ice 
on  a  vessel  from  the  wharf,  after  finishing  his  work  went  on  Iward 
the  vessel  for  the  gratification  of  his  curiosity,  and  there  fell  down 
an  open  hatchway  and  broke  his  leg.  Devens,  J.,  speaking  for  the 
court,  said :  '*  The  distinction  which  exists  between  the  obligation 
which  is  due  by  the  owners  of  premises  to  a  mere  licensee,  who 
enters  thereon  without  any  enticement  or  inducement,  and  to  one 
who  enters  upon  lawful  business,  by  the  invitation,  either  expressed 
or  implied,  of  the  proprietor,  is  well  settled.  The  former  enters  at 
his  own  risk ;  the  latter  has  a  right  to  believe  that,  taking  reasonable 
care  of  himself,  all  reasonable  care  has  been  used  by  the  owner  to 
protect  him  in  order  that  no  injury  may  occur." 

Here  the  plaintiff  entered  these  premises  upon  lawful  business  by 
the  invitation  of  the  defendant.  He  had  a  right  to  believe  that  all 
reasonable  care  had  been  used  by  the  owner  to  protect  him  upon  the 
portion  of  the  premises  where  his  work  required  him  to  go,  but 
when  he  left  the  portion  of  the  premises  upon  which  he  was  invited 
and  went  over  to  this  gate  for  reasons  of  his  own,  he  went  there  at 
his  own  risk,  and  in  that  position  he  was  not  entitled  to  assume  that 
the  defendant  would  use  all  reasonable  care  to  protect  him.  The 
same  principle  is  applied  in  the  case  of  Larmore  v.  Crovm  Point 
Jr<m  Co.  (101  N.  Y.  391). 

We  think,  also,  it  was  error  for  the  court  to  charge  the  jury  that 
there  was  no  evidence  in  the  case  to  show  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  plaintiff  left  a  place  of  safety 
and  deliberately  placed  himself  in  the  position  in  which  he  was 
injured  without  invitation  from  the  defendant.  Viewing  this  act 
in  its  relation  to  the  question  of  the  negligence  of  the  plaintiff,'  we 
think  it  should  have  been  submitted  to  the  jury.  Considering  the 
method  by  which  the  gate  was  hung,  the  position  in  which  the 
plaintiff  placed  himself,  the  fact  that  horses  and  carts  were  standing 
in  the  gateway  with  a  possibility  of  collisions  happening  between 
the  side  of  the  gate  and  the  carts  or  trucks  going  in  and  out,  and  the 
App.  Div.— Vol.  XXXVII.         61 
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fact  that  other  places  were  available  to  the  plain tiflE  in  the  neighbor- 
hood for  the  accomplishment  of  his  purpose  without  placing  him- 
self alongside  the  gate  in  the  immediate  vicinity  of  these  hoi'sesand 
trucks,  we  think  the  question  of  plaintiflE's  negligence  was  for  the 

"  We  are  not  permitted  to  guess  or  assume  that  the  deceased  was 
free  from  fault  because  he  was  injured,  or  that  every  person  will 
take  care  of  himself  from  regard  to  his  own  life  and  safety,  for  the 
reason  that  human  experience  shows  that  persons  exposed  to  danger 
will  frequently  forego  ordinary  precautions  of  safety.  It  is  incum- 
bent upon  the  plaintiff  to  show,  by  a  preponderance  of  evidence, 
such  facts  and  circumstances  as  will  satisfy  the  minds  of  the  jurors 
that  the  deceased  exercised  proper  care  and  prudence,  and  did  not 
omit  the  precautions  of  a  prudent  man  under  the  circumstances. 
The  law  demands  proof  and  not  mere  surmises."  {Riardan  v. 
The  Ocecm  Steamship  Company^  124  N.  Y.  655.)  We  also  think 
that  the  court  erred  in  charging  the  plaintiff's  third  request,  that  the 
defendant  "  was  in  duty  bound  to  the  plaintiff  to  use  such  safeguards 
in  securing  the  gate  as  experience  has  shown  to  be  safe."  We  do 
not  understand  that  such  a  duty  was  imposed  upon  the  defendant. 
The  defendant  was  not  conlined  to  those  appliances  which  experi- 
ence has  shown  to  be  absolutely  safe,  but  to  those  appliances  which, 
under  the  circumstances,  would  appear  to  a  reasonably  prudent  man 
to  be  a  proper  appliance  to  keep  the  premises  in  a  safe  and  suitable 
condition,  free  from  danger  to  those  riglitfully  using  them.  To 
prohibit  a  person  from  using  any  appliances  other  than  those  that 
experience  has  shown  to  be  absolutely  safe,  would  prevent  any  one 
in  possession  of  the  premises  from  applying  any  device  or  apparatus 
which  had  not  been  used  before,  the  absolute  safety  of  which  had 
not  been  demonstrated.  We  do  not  think  that  this  is  a  correct  state- 
ment of  the  obligation. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson  and  McLaughlin,  JJ.,  concur- 
red ;  O'Brien,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Burr  W.  McIntosii,  Respondent,  v,  Henry  C.  Miner  and      _78       *158 

Joseph  Brooks,  Appellants. 

Contract  —  when,  by  not  stating  tJ^e  duration  of  a  theatrical  season,  the  contract  is 
too  indefinite  to  he  enforced  —  whsn  a  contract  under  seal  is  abrogated  by  a  new  parol 
agreement. 

In  an  action  to  recover  damages  for  the  breach  of  a  contract,  by  which  the  defend- 
ants agreed  to  assume  the  management  of  the  plaintiff  as  a  star  in  a  theatri- 
cal company  for  tliree  seasons,  and  to  pay  him  a  stipulated  price  per  week, 
together  with  a  percentage  of  the  net  profits  for  each  seasou,  it  appeared 
that  the  only  provision  in  the  contract  as  to  the  duration  of  the  season  was 
that  the  first  season  was  to  commence  "sometime  in  the  month  of  November, 
and  the  two  ensuing  seasons  sometime  in  the  month  of  September,  and  shall 
continue  as  long  as  the  same  may  be  mutually  agreed  upon." 

The- plaintiff  alleged  in  the  complaint  that  the  season  was  understood  and  agreed 
by  the  parties  to  be  the  usual  theatrical  season,  consisting  of  thirty -two  weeks, 
unless  otherwise  extended  or  continued  by  mutual  agreement;  but  there  was 
no  evidence  given  in  support  of  that  statement,  except  the  testimony  of  the 
plaintiff,  who,  upon  being  questioned,  said  he  had  asked  a  great  many  people 
what  their  idea  of  a  theatrical  season  was,  and  that  in  no  instance  had  they  been 
able  to  give  it;  and  upon  being  further  pressed  by  his  counsel  to  say  what  the 
usual  theatrical  season  in  the  city  of  New  York  was,  as  understood  in  the 
theatrical  profession,  replied,  '*!  am  quite  sure  it  is  thirty-two  weeks." 

The  evidence  tended  further  to  show  that  in  October  of  the  first  season,  before 
the  time  of  performance  specified  in  the  contract,  and  when  the* defendants 
were  making  preparations  to  carry  out  the  contract,  and  had  assured  the  plain- 
tiff that  they  would  be  ready  in  November,  the  plaintiff,  in  an  interview  with 
one  of  the  defendants,  proposed  and  agreed  to  cancel  the  existing  contract, 
upon  the  payment  to  him  of  $400,  and  that  a  check  was  subsequently  sent  him  for 
that  amount,  in  a  letter  in  which  the  other  defendant  stated  that  he  ratified  such 
agreement.  The  check  was  returned,  and  the  plaintiff  did  not  play  under  the 
defendants'  management,  but,  from  the  testimony,  it  appeared  that  he  was  as 
much  in  fault  as  the  defendants. 

Held,  that  the  contract  must  be  considered  as  an  agreement  to  pay  the  salary  for 
a  season  to  be  determined  by  a  subsequent  agreement,  and  that  no  such  agree- 
ment having  been  subsequently  made,  and  no  evidence  having  been  produced 
that  a  season  was  understood  by  the  parties  to  be  any  particular  period,  the  court 
could  not  enforce  the  contract,  nor  ascertain  the  damages  in  case  of  a  breach; 

That  the  evidence  was  not  suflacient  to  establish  a  breach  of  contract  by  the 
defendants; 

That  the  agreement  resulting  from  the  interview  in  October  must  be  construed  as 
a  new  contract,  which  was  based  on  a  sufficient  consideration,  and  capable  of 
enforcement,  by  which  the  former  contract  between  the  parties  was  abrogated. 

Bemble,  that  the  new  agreement,  not  under  seal,  was  sufiScient  to  abrogate  the 
prior  sealed  agreement. 
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Appeal  by  the  defendants,  Henry  C.  Miner  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25tli 
day  of  May,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  6th  day  of  June,  189S, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

A.  IT,  Hummel^  for  the  appellants. 

John  Larkin^  for  the  respondent. 

Ingbaham,  J. : 

The  parties  to  this  action  made  a  contract,  dated  February  1, 1896, 
by  which  Miner  and  Brooks,  the  defendants,  agreed  to  assume  the 
management  of  the  plaintiff  as  a  star  in  a  theatrical  company  to  be 
organized  by  them  for  the  seasons  of  1896-1897,  1897-1898,  1898- 
1899,  and  the  plaintiff  agreed  to  render  services  as  star  under  the 
defendants'  managemant  in  the  said  company  upon  the  terms  and  con- 
ditions specified  in  the  contract.  The  defendants  agreed  to  pay  the 
plaintiff  |100  per  week  as  compensation  for  his  services,  and  "  asum 
equal  to  twenty-five  per  cent  of  the  net  profits  made  by  the  said  enter- 
prise for  the  first  season  and  thirty-five  per  cent  of  the  ensuing  two 
seasons."  The  first  season  under  the  agreement  was  to  commence 
"  sometime  in  the  month  of  November,  and  the  two  ensuing  seasons 
sometime  in  the  month  of  September,  and  shall  continue  as  long  as  the 
same  may  be  mutually  agreed  upon."  The  defendants  were  to  engage 
the  members  of  the  company,  make  the  route  and  select  the  plays 
that  were  to  be  performed.  The  plaintiff  agreed  not  to  render  pro- 
fessional services  between  November  1,  1896,  and  July  1,  1899, 
except  in  the  State  of  Nevada,  without  the  written  consent  of  the 
defendants. 

The  complaint  alleges  that  the  plaintiff  performed  all  the  condi- 
tions of  the  contract  on  his  part,  and  has  been  ever  ready  and  will- 
■  ing  to  perform  the  same,  and  has  demanded  from  time  to  time  of 
the  defendants  to  complete  and  perform  the  contract  entered  into 
by  them  on  their  part,  but  that  the  defendants  have  neglected  and 
refused  to  perform  the  same  or  any  part  thereof.  The  allegations 
as  to  the  performance  by  the  plaintiff  and  the  breach  by  the  defend- 
ants are  denied  by  the  answer. 
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The  court  charged  the  jury  tlmt  the  plaintiff  was  entitled  to 
recover  his  damages,  as  in  the  case  of  a  breach  of  contract  for  his 
employment.  The  jury  found  a  verdict  for  the  plaintiff.  The 
defendants  insisted  in  the  court  below  that  the  contract  contem- 
plated another  agreement  between  the  parties,  by  which  the  tennof 
each  season  was  to  be  fixed  ;  and  that  in  its  present  condition  it  was 
too  indefinite  to  be  enforced,  and  on  that  ground  moved  to  dismiss 
the  complaint  and  excepted  to  the  denial  of  such  motion. 

The  only  provision  in  the  contract  as  to  the  duration  of  the  season 
was  contained  in  the  6th  clause,  which  provided  that  the  first  season 
under  the  agreement  should  commence  some  time  in  the  month  of 
November,  and  the  two  ensuing  seasons  sometime  in  the  month  of 
'  September,  and  should  continue  as  long  as  the  same  might  be  mutu- 
ally agreed  upon.  Thus,  by  the  contract,  the  defendants  were  to 
act  as  the  plaintiff's  manager  for  three  seasons.  The  contract  varies 
from  that  usually  presented  by  which  the  engagement  is  either  for 
a  season,  its  duration  to  be  ascertained  from  a  custom  or  usage  in  the 
profession  to  which  the  parties  belonged,  or  for  a  definite  number 
of  weeks  or  months.  Here,  the  contract  contemplated  a  season,  the 
duration  of  which  was  not  fixed,  either  by  a  reference  to  the  custom 
and  usage  in  the  profession,  or  by  tho  express  terms  of  the  contract, 
but  was  to  be  fixed  by  a  sul)sequent  agreement.  The  plaintiff  alleged 
in  the  complaint  that  tlie  season  referred  to  in  the  contract  was 
understood  and  agreed  by  the  parties  to  be  the  usual  theatrical 
season,  consisting  of  thirty-two  weeks,  unless  otherwise  extended  or 
continued  by  mutual  agreement.  This  allegation  is  contradicted  by 
the  terms  of  the  contract,  which  provides  that  the  season  shall  con- 
tiime  so  long  as  the  same  may  be  mutually  agreed  upon  ;  but  there 
was  no  evidence  to  show  a  usage  or  custom  in  the  profession  to 
which  the  parties  belonged  by  which  a  theatrical  season  continued 
for  thirty-two  weeks. 

The  only  evidence  on  this  subject  was  the  plaintiff's  testimony. 
He  was  asked :  "  Will  you  tell  the  jury  what  is  the  usual  length  of 
a  theatrical  season  in  the  city  of  New  York  ? "  The  witness 
attempted  to  answer,  "  That  is  a  question  which  " —  when  he  was 
interrupted  by  his  counsel,  and  after  a  question  objected  to,  the  wit- 
ness continued  :  "  I  have  asked  a  great  many  people  during  the  last 
two  or  three  weeks  what  their  idea  of  a  theatrical  season  is,  and  in 
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no  instance  have  they  been  able  to  give  it."  The  court  then  said  : 
"  What  we  want  to  know,  if  there  is  such  a  thing,  is  what  is  the 
usual  theatrical  season  ? "  Counsel  for  the  plaintiif  then  asked  this 
question :  "  What  is  the  usual  theatrical  season  in  the  city  of  New 
York  as  it  is  generally  understood  in  the  theatrical  profession,  not 
taking  in  occasional  cases  ? "  To  which  plaintiff  replied,  "  I  am 
quite  sure  it  is  thirty-two  weeks."  This  was  not  sufficient  to  show 
that  there  is  any  custom  which  can  be  presumed  to  have  been 
intended  by  the  parties  as  the  term  for  which  the  employment  was 
to  continue  in  the  absence  of  a  subsequent  understanding.  When 
asked  as  to  liis  knowledge  of  such  a  custom,  all  that  lie  had  to  say 
was,  "  I  have  asked  a  great  many  people  during  the  last  two  or  three 
weeks  what  their  idea  of  a  theatrical  season  is,  and  in  no  instance 
have  they  been  able  to  give  it."  That  would  tend  to  show  that 
there  was  no  such  custom.  The  fact  that  the  witness  was  willing  to 
swear  that  he  was  sure  it  was  thirty-two  weeks,  is  no  evidence  that 
other  pei"sons  were  sure  of  it  or  that  thirty-two  weeks  was  recognized 
as  a  theatrical  season. 

We  have,  therefore,  a  contract  whereby  the  defendants  agree  to 
act  as  manager  for  the  plaintiff  and  to  pay  him  $100  a  week  for 
a  season,  the  duration  of  which  was  to  be  determined  by  a  subse- 
quent agreement.  No  such  agreement  was  made,  and  no  evidence 
was  produced  to  show  that  there  was  a  custom  or  usage  in  the  pro- 
fession to  which  the  parties  belonged  by  which  a  season  was 
understood  to  be  any  particular  period.  It  is  difficult  to  see  how 
tlie  court  could  enforce  such  a  contract,  or  upon  what  basis  the 
damages  could  be  ascertained  in  case  of  a  breach.  As  was  said  by 
the  presiding  justice  in  Nicholh  v.  Granger  (7  App.  Div.  113), 
**  Where  the  parties  contemplate  by  their  own  actions  in  a  formal 
agreement  to  make  that  certain  which  is  uncertain  in  an  informal 
agreement,  which  is  not  intended  to  be  the  linal  agreenient,  there 
is  nothing  which  the  court  has  any  jurisdiction  to  enforce.  *  *  * 
They  provided  for  the  execution  of  an  agreement  which  should  con- 
tain otlier  provisions  than  those  contained  in  the  informal  agree- 
ment of  August  tenth.  Under  these  circumstances,  the  paper  is 
to  be  treated  as  nothing  but  a  step  in  a  negotiation  looking  to  a 
final  settlement." 

I  also  think  that  the  allegation  of  the  complaint  that  there  waft 
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a  breach  of  this  contract  by  the  defendants  was  not  sustained  by 
the  evidence.  Up  to  the  interview  in  the  street  between  the  plain- 
tiflE  and  Brooks  in  October,  it  would  seem  that  the  defendants  were 
engaged  in  making  preparations  to  carry  out  the  contract.  They 
had  procured  the  play  to  be  written  for  the  company  of  which  the 
plaintiff  was  to  be  the  star,  and  the  plaintiflf  was  assured  that  the 
defendants  would  be  ready  in  the  month  of  November,  when  the 
season  was  to  commence.  At  that  meeting  the  first  suggestion  that 
the  contract  was  not  to  be  performed  came  from  the  plaintiff,  and  it 
was  in  relation  to  that  suggestion  that  Brooks  invited  the  plaintiff 
to  a  subsequent  interview.  The  plaintiff  testified  that  Brooks  at 
such  subsequent  interview  said  to  him  :  "  Mr.  Miner  does  not  wish 
to  stand  in  your  way,  and  if  you  wish  to  get  other  employment, 
why  yon  may  do  so."  It  was  in  answer  to  this  statement  that  the 
plaintiff  proposed  that  the  existing  contract  be  canceled  by  the  pay- 
ment to  the  plaintiff  of  $400.  The  plaintiff  says  that  Brooks 
refused  such  offer.  Brooks  says  he  accepted  it  and  agreed  to  send 
the  $400  to  the  plaintiff  as  soon  as  he  could  see  Mr.  Miner.  Cer- 
tainly at  the  end  of  this  interview  there  was  no  statement  by  the 
defendants  that  they  did  not  intend  to  carry  out  the  contract  which 
was  to  last  for  three  years,  and  contemplated  the  organization  of  the 
company  for  three  successive  seasons.  The  letter  in  which  the 
plaintiff  returned  the  check  simply  stated  that  the  writer  of  the  let- 
ter had  been  misinformed  as  to  what  took  place  between  himself 
and  Brooks,  and  then  stated  that  hier  attorney  had  communicated 
with  the  defendants  as  to  their  conduct  under  the  contract.  The 
fact  appears  that  the  plaintiff  did  not  play  under  the  management 
of  the  defendants  for  the  first  season  ;  but  from  the  testimonjf,  the 
plaintiff  was  as  much  in  default  as  the  defendants. 

In  the  cases  where  an  action  for  damages  for  a  breach  of  a  con- 
tract, prior  to  the  time  of  its  performance,  has  been  sustained,  it  has 
appeared  that  the  promisee  has  clearly  repudiated  the  contract, 
announcing  his  determination  not  to  perform,  or  that  some  act  of 
his  has  rendered  performance  impossible.  Thus,  in  Johnstone  v. 
Milling  (16  Q.  B.  Div.  460),  the  lessor  covenanted  in  the  lease  to 
rebuild  the  premises  after  the  expiration  of  the  first  four  years  of 
the  term,  upon  a  six  montlis'  notice  from  the  lessee  requiring  him 
to  do  so.     Before  the  expiration  of  the  first  four  years  of  the  term, 
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the  lessor,  on  many  occasions,  told  the  lessee  that  he  would  be 
unable  to  procure  the  money  for  rebuilding  the  premises.  It  was  held 
that  the  plaintiff  could  not  recover  unless  there  was  a  breach  of 
contract  by  anticipation,  by  reason  of  a  wrongful  repudiation  of  its 
covenants  by  the  lessor  before  the  time  of  performance  arrived ; 
that  what  had  been  said  by  the  lessor  did  not,  under  the  circum- 
stances of  the  case,  amount  to  such  a  repudiation.  And  in  the  case 
of  J!/^ew  EagUnd  Iron  Co.  v.  Gilhert  El.  R.  E,  Co.  (91  N.  Y.  162) 
it  was  held  that,  to  establish  a  breach  of  an  executory  contract,  the 
obligations  of  tlie  contract  must  be  expressly  repudiated,  or  the 
acts  of  the  parties  must  be  so  inconsistent  with  its  performance  that 
such  express  repudiation  can  be  presumed. 

It  is  also  claimed  by  the  defendants  that,  at  the  interview  in 
October,  there  was  a  mutual  rescission  of  the  contract  l)y  which,  for 
a  valuable  consideration,  the  plaintiff  agreed  to  abrogate  it,  and  that 
it  was  in  consequence  of  this  agreement  that  the  contract  was  not 
performed  by  the  defendants.  That  defense  was  overruled  in  the 
court  below,  the  defendants  requesting  the  court  to  submit  to  the 
jury  the  question  as  to  whether  there  was  such  an  agreement.  This 
the  court  refused,  and  the  defendants  excepted.  I  think  this  ruling 
was  error.  Tlie  plaintiff  testified  that  at  this  interview  Brooks 
said  :  "  I  have  had  a  talk  with  Mr.  Miner ;  Mr.  Miner  does  not  wish 
to  stand  in  your  way,  and,  if  you  wish  to  get  other  employment, 
why  you  may  do  so."  To  that  the  plaintiff  replied :  "  That  is  a 
little  bit  of  a  staggerer  just  now,  but  if  I  do  agree  to  this,  will  you 
give  me  four  weeks'  salary,  being  at  the  moment  under  great 
stress  ? "  And  that  Brooks  refused  this  offer.  Brooks  testified  that 
at  this  interview,  the  first  week  of  October,  1896,  the  plaintiff  told 
him  that  he  could  get  other  employment ;  that  he  desired,  if  pos- 
sible, to  cancel  this  contract,  and  that  he  told  the  plaintiff  to  come 
in  and  see  him  the  next  day  ;  that  "  he  came  in  to  see  me  the  next 
day,  or  the  day  after,  in  my  office,  1193  Broadway.  Mr.  Mcintosh 
said  that  he  did  not  want  to  embarrass  Mr.  Miner  or  myself ;  he 
had  understood  that  I  was  ill  —  that  we  could  not  go  on  with  various 
things,  and  I  admitted  the  fact ;  and,  in  consequence  of  ray  sickness, 
that  had  caused  all  this  difficulty,  he  said,  '  Very  well,  then,  to  make 
the  matter  short,  if  you  will  give  me  four  weeks'  salary  I  will  oan» 
eel  the  contract.'     I  told  Mr.  Mcintosh  that  that  would  be  all  right 
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as  80on  as  I  could  see  Mr.  Miner,  a  check  would  be  sent  to  him.  In 
reply  to  that  he  said,  '  Good  nioraing,'  among  other  pleasant  things, 
and  left  the  oflSce."  The  witness  further  testified  that  the  defendant  ' 
Miner  was  at  that  time  in  Chicago ;  that  as  soon  as  Miner  returned 
a  check  for  $400  was  sent  to  the  plaintiff  with  a  letter,  by  which  it 
was  stated  that  upon  Miner's  return  from  Chicago  he  had  been 
informed  of  the  plaintiff's  propositions  that  Miner  and  Brooks  pay 
liim  $400,  the  plaintiff  to  cancel  the  contract,  which  was  accepted 
by  Brooks ;  that  he  (Miner)  had  ratified  Brooks'  agreement  by  sign- 
ing an  inclosed  check  which  he  directed  to  be  forwarded  to  the 
plaintiff. 

The  question  presented  is  whether  this  was  a  valid  rescission  of 
the  contract.     The  rule  is  stated  in  the  American  and  English  Ency- 
clopaedia of  Law  (Vol.  3  [1st  ed.],  889)  as  follows :  "  An  executory 
contract  —  that  is,  one  which  has  not  been  acted  upon  — may  be 
discharged  by  the  simple  agreement-  of  the  parties  that  it  shall  no 
longer  bind  either  of  them.     The  consideration  for  the  promise  of 
each  party  is  the  renunciation  by  the  other  of  his  rights  under  the 
contract.     Each  abandons  his  rights  in  consideration  that  the  other 
will  do  the  like.     It  must  be  shown  that  the  agreement  was  mutual, 
and  not  a  mere  waiver  of  his  rights  by  one  party."    We  have  in  this 
case  evidence  tending  to  show  that  this  executory  contract,  before 
the  time  for  its  performance  and  at  a  time  when  the  defendants 
could  have  performed  it,  was  rescinded  by  an  agreement  between 
the  parties  made  at  the  request  of  the  plaintiff  that  the  contract  be 
canceled,  and  that  the  defendants  agreed  to  pay  to  the  plaintiff  the 
sum  of  $400.     At  the  time  this  new  agreement  was  made  there  was 
no  indebtedness  by  the  defendants  to  the  plaintiff.     The  original 
contract  was  yet  to  be  performed,  the  time  of  performance  not 
having  arrived.     If  such  a  contract  was  actually  made  by  which  the 
defendants  became  indebted  to  the  plaintiff  in  the  sum  of  $400,  I 
can  see  no  reason  why  it  would  not  be  a  rescission  of  the  prior  con- 
tract.    As  before  stated,  there  was  evidence  to  sustain  the  finding 
of  the  jury  that  such  an  agreement  was  actually  made.     The  plain- 
tiff testified  that  he  proposed  such  an  agreement.     Brooks  testified 
that  he  accepted  it.     This  was  in  the  first  week  of  October,  while 
the  defendants  had  the  whole  month  of  November  before  they 
Apr.  Div.— YoL.  XXXVII.         62 
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would  be  in  default.  It  js  true  the  contract  in  suit  appeal's  tr>  be 
under  seal,  but  it  is  now  settled  in  this  State  that  a  new  agreement 
by  parol,  or  without  a  seal,  is  sufficient  to  abrogate  a  prior  agreement 
under  seal.  It  was  so  held  in  the  case  of  McCreery  v.  Day  (119 
N.  Y.  9)  where  it  was  said  :  "  So,  also,  a  new  agreement,  although 
without  performance,  if  based  on  a  good  consideration,  will  be  a 
satisfaction,  if  accepted  as  such."  Here  the  consideration  consisted 
in  the  promise  of  the  defendants  to  pay  to  the  plaintiff  the  sum  of 
$400  and  to  release  the  plaintiff  from  his  obligation  to  perform. 
In  MoTehou%e  v.  Second  Nat  Bank  of  Oswego  (98  K.  Y.  509)  it  is 
said  "  that  if  one  having  a  debt  or  claim  against  another  satisiies  or 
releases  it  in  consideration  of  an  executory  promise  by  the  party 
owing  the  debt  or  duty,  he  cannot  afterward  enforce  his  original 
cause  of  action  upon  a  mere  failure  by  the  other  party  to  perform 
his  promise,  '  for  he  has  a  remedy  to  compel  performance.' " 

This  new  contract  is  not  pleaded  as  an  accord  and  satisfaction  of 
an  existing  obligation  to  pay  a  sum  of  money,  but  as  an  agreement 
to  rescind  an  executory  contract  by  a  new  contmct,  the  obligations 
of  which  are  assumed  by  the  respective  parties ;  and  I  can  see  no 
reason  why  that  new  contract  is  not  valid,  based  upon  a  sufficient 
consideration,  capable  of  enforcement,  by  which  the  former  contract 
between  the  parties  was  abrogated.  It  all  depends  upon  whether 
such  a  contract  was  made,  and  there  was  evidence  to  sustain  a  find- 
ing of  the  jury  that  such  a  contract  was  made.  That  question,, 
therefore,  should  have  been  submitted  to  the  jury. 

I  think  the  judgment  should  be  reversed  and  a  new  trial  ordered^ 
with  costs  to  the  appellant  to  abide  the  event. 

McLaughlin,  J.,  concurred;  Van  Brunt,  P.  J.,  concurred  on 
first  ground;  Patterson,  J.,  concurred  on  second  and  third 
grounds. 

O'Brien,  J. : 

There  was  evidence  of  breach  of  contract  by  defendants,  and  the 
court  below,  without  objection,  presented  the  case  to  the  jury  on  the 
theory  of  such  breach.  That  point  was  not  suggested  on  the  trial, 
nor  urged  on  this  a])peal,  the  defendants  acquiescing  in  the  view 
taken   by  the  learned  trial  judge  on  the  question  of  the  breach  by 
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defendants.  We  Bhould  not,  therefore,  consider  further  the  ques- 
tion of  a  breach,  for  it  is  not  presented  on  this  appeal  for  the  pur- 
pose  of  revereing  a  judgment. 

Upon  the  ground  that  there  was  evidence  to  go  to  the  jury  on 
the  question  of  a  new  agreement  to  cancel  the  old  on  payment  of 
$400,  I  concur  in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


I  37    491' 

Timothy  J.  Sullivan,  Appellant,  v.  Metropolfian  Street  Rail-       |fffi_te 
WAY  Company,  Respondent. 

A  verdict  taken  pending  a  motion  for  a  nonsuit  — jtidgment  t/iereon  on  appeal  — 
negligence  —  an  entry  made  by  a  witness  at  the  time  of  tJie  accident  is  competent  to> 
contradict  his  testimony. 

Where  the  issues  of  fact  raised  by  the  pleadings  in  an  action  have,  pending  a 
motion  for  a  nonsuit  or  for  the  direction  of  a  verdict,  been  submitted  to  a  jury 
under  section  1187  of  the  Code  of  Civil  Procedure,  and  have  been  settled  by 
them,  the  issues,  upon  appeal,  must  be  disposed  of  as  though  such  issues  had 
been  determined  by  the  verdict  of  the  jury,  and  judgment  must  be  directed 
thereon  unless  for  some  reason  appetiring  on  the  record,  such  for  example  as  aa 
erroneous  ruling  on  the  trial  or  an  excessive  or  inadequate  allowance  of  dam- 
ages, it  would  be  improper  to  grant  a  final  judgment  upon  such  verdict,  in 
which  event,  under  section  1317,  the  court  should  order  a  new  trial. 

In  an  action  based  upon  the  alleged  negligence  of  a  street  railway  corporation,  the 
plaintifTs  case  depended  entirely  upon  proof  that  a  car  operated  by  the  defend- 
ant stopped,  and  that  while  attempting  to  enter  it  the  plaintiff  was  thrown  down 
by  its  suddenly  starting  before  he  had  succeeded  in  entering.  A  policeman, 
■who  witnessed  the  accident,  testified  thut  he  saw  the  cur  stop  on  the  plaintiff's 
signal,  and  then  saw  it  start  up  again,  and  that  it  was  the  starting  of  the  car 
which  threw  the  plaintiff  down  upon  the  street.  He  further  testified  that  he 
made  a  memorandum  of  the  occurrence,  which  was  entered  by  the  sergeant  in 
the  station  house  blotter  and  that  the  entry  was  correct. 

The  entry  did  not  state  that  it  was  the  starting  of  the  car  which  threw  the  plain- 
tiff upon  the  street,  but  merely  that  he  slipped  and  fell  in  the  street  while 
trying  to  board  a  cable  car. 

HM,  that  it  was  erroneous  for  the  court  to  refuse  the  defendant's  request  that  the 
witness  read  the  entry  in  the  blotter,  and  state  whether  or  not  the  entry  had 
been  correctly  read  to  him  by  the  sergeant  of  police  a  few  days  before  the  trial,, 
and  that  the  sergeant  testify  whether  or  not  he  had  coiTectly  read  the  entry  in 
the  blotter  upon  that  occasion. 
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Appeal  by  the  plaintiff,  Timothy  J.  Sullivan,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
May,  1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
22d  day  of  April,  1898,  denying  the  plaintiff's  motion  to  set  aside 
such  verdict,  and  for  the  direction  of  a  verdict  in  his  favor  in  accord- 
ance with  the  findings  of  the  jury  upon  the  questions  submitted  to 
them. 

Thomds  P.  WickeSj  for  the  appellant. 

Charles  F.  Brown^  for  the  respondent. 

Inoraham,  J. : 

The  action  was  commenced  to  recover  the  damages  caused  by  the 
negligence  of  the  defendant,  a  street  railway  company.  Upon  the 
trial,  a  motion  having  been  made  by  the  defendant  at  the  close  of 
all  the  evidence  for  the  direction  of  a  verdict,  the  court,  pending 
the  decision  of  such  motion,  submitted  to  the  jury  four  ques- 
tions of  fact  raised  by  the  pleadings;  jirst^  was  the  plaintiff 
free  from  any  negligence  contributing  to  the  happening  of  the 
accident ;  second^  was  the  accident  caused  through  tlie  negligence 
of  the  defendant;  thirds  what  was  the  least  amount  that  would 
compensate  the  plaintiff  for  the  damages  sustained  through  the  hap- 
pening of  the  accident ;  and,  fourth^  was  the  car  at  a  standstill 
when  the  plaintiff  attempted  to  get  upon  it  ?  The  jury  fixed  the 
damages  sustained  by  the  plaintifl:  at  $5,639.15 ;  and  answered  the 
other  questions  in  the  affirmative.  Subsequently  the  court  granted 
the  defendant's  motion  to  direct  a  verdict  m  its  favor,  and  upon  the 
verdict  so  directed  judgment  was  entered  from  which  the  plaintiff 
appeals.  Upon  the  argument  counsel  for  the  defendant  conceded 
that  this  verdict  was  improperly  directed  for  the  defendant  and  that 
the  plaintiff  was  entitled  to  a  new  trial.  The  plaintiff,  however, 
contends  tliat  upon  this  appeal  judgment  should  be  directed  for  him 
for  the  amount  specified  by  the  jury  as  the  damages  which  he  sus- 
tained as  the  result  of  the  defendant's  negligence. 

The  court  8u]>mitted  these  questions  to  the  jury  under  section  1187 
of  the  Code  of  Civil  Procedure.  That  section  provides  that  "  When 
a  motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of  a 
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^verdict,  the  court  may,  pending  the  decision  of  such  motion,  submit 
any  questions  of  fact  raised  by  the  pleadings  to  the  jury  or  require 
the  Jury  to  assess  the  damage.  After  the  jury  shall  have  rendered 
a  special  verdict  upon  such  submission  or  shall  have  assessed  the 
damage,  the  court  may  then  pass  upon  the  motion  to  nonsuit  or 
direct  such  general  verdict  as  either  party  may  be  entitled  to.  On 
an  appeal  from  the  judgment  entered  upon  such  nonsuit  or  general 
verdict,  such  special  verdict,  or  general  verdict,  shall  form  a  part  of 
the  record,  and  the  Appellate  Division  may  direct  such  judgment 
thereon  as  either  party  may  be  entitled  to."  Section  1317  provides 
that  "  Upon  an  appeal  from  a  judgment  or  an  order,  the  Appellate 
Division  of  the  Supreme  Court  *  *  *  to  which  the  appeal  is 
taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may  modify  the 
judgment  or  order  appealed  from,  *  *  *  and  it  may,  if  neces- 
sary or  proper,  grant  a  new  trial  or  hearing."  These  two  sections 
should  be  read  together,  and  where  special  questions  have  been  sub- 
mitted to  and  answered  by  the  jpry,  as  provided  in  section  1187  of 
the  Code,  and  a  verdict  has  thereupon  been  directed  by  the  court, 
upon  the  appeal  from  the  judgment  thereon  entered,  the  record 
should  present  to  the  appellate  court  all  of  the  objections  and  excep- 
tions taken  by  either  party  to  the  ruling  of  the  court,  and  the  appel- 
late court  has  the  right  either  to  direct  a  judgment  in  favor  of  either 
party,  or,  under  the  authority  contained  in  section  1317  of  the  Code, 
to  grant  a  new  trial.  Where  the  issues  of  fact  raised  by  the  pleadings 
have  been  settled  by  the  jury  as  allowed  by  section  1187  of  the 
Code,  the  case  upon  appeal  must  be  disposed  of  as  though  such 
issues  had  been  determined  by  the  verdict  of  the  jury ;  and  this 
court  then  is  to  direct  such  judgment  as  either  party  is  entitled  to. 
Where,  however,  the  verdict  upon  any  of  the  questions  submitted  to 
the  jury  is  not  supported  by  the  evidence,  or  is  against  the  weight 
of  evidence ;  or  where  there  are  erroneous  rulings  upon  the  trial  to 
which  the  party  against  whom  the  jury  have  found  their  verdict 
upon  the  issues  of  fact  has  taken  an  exception ;  or  where  the 
amount  assessed  as  damages  is  either  inadequate  or  excessive,  or  for 
any  reason  appearing  upon  the  record  it  would  be  improper  to  grant  a 
final  judgment  upon  the  verdict  of  the  jury,  upon  the  issues  of  fact 
submitted  to  them,  then,  under  section  1317  of  the  Code,  the  court 
should  order  a  new  trial. 
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We  think  that  this  case  was  for  the  jury,  and  that  the  court  prop- 
erly submitted  to  the  jury  the  question  of  the  defendant's  negli- 
gence and  the  plaintiffs  freedom  from  contributory  negligence,  and 
directed  the  jury  to  assess  the  damages  sustained  by  the  plaintiff. 
The  direction  of  a  general  verdict,  therefore,  for  the  defendant  was 
improper. 

There  was,  however,  one  exception  taken  by  the  defendant  upon 
the  trial  which  compels  us  to  direct  a  new  trial.  The  plaintiff  testi- 
fied that  on  the  morning  of  January  7,  1896,  he  started  to  take  one 
of  the  defendant's  cars  to  go  down  town ;  that  he  walked  from  his 
house  to  Lexington  avenue  and  Eighty-second  street,  then  signaled 
a  car  going  down  town  ;  that  he  was  then  standing  on  the  southwest 
corner  of  Eighty-second  street  and  Lexington  avenue ;  that  the  car 
€anie  to  a  stop  on  the  corner,  and  that  as  he  (plaintiff)  attempted  to 
6tep  upon  the  car  it  went  ahead  with  a  jerk  and  he  was  caught  on 
the  left  shoulder  and  turned  around,  after  which  he  became  uncon- 
scious for  a  few  seconds ;  that  the  car  continued  on  its  way  down 
town,  leaving  the  plaintiff  upon  the  street ;  that  he  (plaintiff)  saw  the 
conductor  inside  of  the  car  with  his  hand  upon  the  bell  rope  before 
the  car  stopped  ;  that  when  he  regained  consciousness  a  policeman 
was  holding  him.  The  policeman  who  assisted  him  was  called  by 
the  plaintiff  as  a  witness,  and  testified  that  he  saw  the  plaintiff  walk- 
ing down  Lexington  avenue ;  that  the  plaintiff  purchased  a  news- 
paper from  the  news  stand  on  the  corner  of  Eighty-second  street, 
and  came  out  on  the  south  crossing  and  held  the  paper  in  his  hand, 
signaling  the  car  to  stop  ;  that  the  car  came  to  a  stop  and  the  wit- 
ness then  saw  the  car  start  off  again,  and  saw  the  plaintiff  knocked 
over  near  to  the  curbstone ;  that  he  saw  the  conductor  on  the  inside 
of  the  car  when  the  car  stopped.  The  witness,  upon  cross-examina- 
tion, stated  that  on  the  same  morning  he  made  a  report  of  the 
accident  at  the  station  house  to  the  sergeant ;  this  report  was  a 
memorandum  written  by  him  and  delivered  to  the  sergeant  when 
he  got  back  to  the  station  house ;  subsequent  to  the  making  of  such 
report  the  sergeant  at  the  station  house  entered  the  substance  of  the 
report  in  the  blotter ;  that  upon  the  day  he  was  first  called  to  attend 
as  a  witness  he  went  to  a  sergeant  at  the  desk  in  the  station  house 
and  asked  to  look  at  the  report  which  he  had  made  on  the  day  of 
the  accident ;  that  the  sergeant  read  it  off  to  him  from  the  blatter, 
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and  that  it  was  correct  as  the  sergeant  read  it,  and  that  the  sergeant 
read  it  to  him  as  he  made  it.  The  blotter  was  produced  in  court 
and  submitted  to  the  witness,  and  the  following  question  was  asked  : 
**  Now,  will  you  turn  to  that  book  and  read  the  last  entry  on  those 
two  pages ;  I  don't  say  read  it  aloud  ;  read  it  to  yourself,  and  then 
tell  me  whether  you  don't  now  recognize  that  that  entry  on  those  two 
pages  is  the  entry  which  Sergeant  McAvoy  read  to  you,  and  which 
you  recognized,  is  that  correct  ? "  To  that  counsel  for  the  plain- 
tiff objected,  the  objection  was  sustained,  and  the  defendant  excepted. 
The  entry  upon  the  blotter  was  marked  for  identification,  is  a  part 
of  the  record  and  is  as  follows :  "  Officer  Jourdan  reports  at  7  a.  m., 
Timothy  J.  Sullivan,  38  years,  residence  115  East  83rd  St..  slipped 
and  fell  in  the  street,  at  82nd  street  and  Lexington  avenue,  while 
trying  to  board  a  cable  car.  He  received  bruises  on  face  and  right 
knee.     Conveyed  by  officer  to  Presbyterian  Hospital." 

We  think  it  was  error  for  the  trial  court  to  refuse  to  allow  the 
witness  to  read  this  entry  in  the  blotter,  and  to  state  whether  or  not 
it  had  been  correctly  read  to  him  by  a  sergeant  of  police  a  few  days 
before  the  trial,  he  having  testified  that  it  was  a  correct  statement 
of  the  report  that  he  had  made  to  the  sergeant  on  the  morning  of 
the  accident.  The  plaintiff's  case  depended  entirely  upon  the  evi- 
dence that  the  car  stopped,  and  that  while  attempting  to  enter  he  was 
tlirown  down  by  the  sudden  starting  of  the  car  before  he  had  suc- 
ceeded in  entering.  The  police  officer  testified  that  he  saw  the  car 
stop  and  then  start  on  again,  and  that  it  was  the  starting  of  the  car 
which  threw  the  plaintiff  down  upon  the  street.  In  the  discharge 
of  his  official  duty  he  made  a  report  of  the  occurrence  to  his 
superior  officer  on  the  morning  of  the  accident,  in  which  he  states 
that  the  plaintiff  slipped  and  fell  in  the  street  while  trying  to  board 
a  cable  car.  There  is  no  statement  in  this  report  that  it  was  the 
starting  of  the  car  that  threw  him  upon  the  street,  but  the  statement 
is  that  he  slipped  and  fell  in  the  street.  The  defendant  was  entitled 
to  cross-examine  the  police  officer  as  to  the  report  that  he  made  to 
his  superior  officer  on  the  morning  of  the  accident ;  and  to  prove  the 
terms  of  that  report  so  that  the  jury  could  see  just  what  statement 
the  police  officer  had  made  shortly  after  the  accident,  and  consider 
it  in  connection  with  his  testimony  as  to  what  there  occurred.  It 
was  quite  material  for  the  jury  to  know  that,  when  he  made  his 
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repoi-t  at  the  station  house,  he  made  no  mention  of  the  fact  that  it 
was  the  starting  of  the  car  that  threw  the  plaintiff  npon  the  ground, 
and  to  consider  that  fact  in  connection  with  his  testimony  given 
upon  the  trial.  The  witness  had  testified  that  tlie  report  as  read  to 
him  by  the  sergeant  from  the  police  blotter  was  a  correct  statement 
of  the  report  that  he  liad  actually  made ;  and  the  defendant  had  the 
right  to  show  him  the  entry  in  the  blotter  and  to  ask  him  whether 
the  sei'geant,  when  he  read  to  him  from  the  blotter  just  before  the 
trial,  correctly  read  what  was  contained  therein,  and  then  to  have  the 
entry  in  the  blotter  submitted  to  the  jury  for  their  consideration. 

The  fact  that  the  original  memorandum  was  not  produced  was  not 
material.  This  was  not  a  case  in  which  a  party  is  entitled  to  exclude 
an  entry  of  a  report  made  by  a  police  officer  to  his  superior  officer 
without  proof  of  the  loss  of  the  original  memorandum  which 
embodied  the  report  that  was  made.  The  question  of  secondary 
evidence  is  not  presented.  The  witness  was  under  cross-examina- 
tion, and  any  statement  that  he  liad  made  which  tended  to  contra- 
dict or  explain  his  testimony  was  competent  evidence  for  the  defend- 
ant as  to  the  weight  to  be  given  to  his  testimony  by  the  jury.  It 
was  thus  competent  for  the  defendant  to  prove  that  the  witness 
made  a  statement  immediately  after  the  accident  which  omitted  a 
material  fact  that  he  had  testified  to  upon  the  trial.  Sergeant 
McNally,  who  read  this  report,  was  called  as  a  witness  and  testified 
that  on  the  Thursday  l)efore  the  trial  the  police  officer  who  had 
testified  for  the  plaintiff  came  to  the  desk  at  the  station  house.  The 
witness  was  then  asked  to  state  whether  or  not  upon  that  occasion 
he  correctly  read  what  was  stated  in  the  blotter  to  Jourdan,  the  police 
officer.  That  was  objected  to  by  the  plaintiff,  the  objection  was  sus- 
tained, and  the  defendant  excepted.  We  think  this  was  clearly 
admissible,  and  that  npon  the  sergeant's  testifying  that  he  correctly 
read  the  report  in  the  blotter  to  the  police  officer,  the  record  of  the 
report  in  the  blotter  was  admissible.  It  was  quite  material  for  the 
jury,  in  determining  the  weight  which  they  would  give  to  Officer 
Jourdan's  testimony,  to  consider  the  report  that  he  made  immediately 
after  the  accident,  as  before  stated,  not  only  for  what  the  report,  as 
a  matter  of  fact,  did  state,  but  also  for  what  it  did  not  state,  viz., 
that  the  plaintiff  had  been  thrown  off  the  car  while  attempting  to 
enter  it,  or  that  the  car  had  been  a  factor  in  the  injury  that  the 
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plaintiff  had  sustained.  We  tliink  that,  in  the  face  of  the  exchision 
of  this  evidence,  we  sliould  not  be  justified  in  directing  a  judgment 
for  the  plaintiff  upon  the  verdict  of  the  jury,  as  if  the  plaintiff  had 
received  a  verdict  below,  and  the  defendant  had  appealed  from  the 
judgment  entered  upon,  that  verdict,  we  should  have  been  con- 
strained to  reverse  the  judgment  and  order  a  new  trial. 

The  defendant  also  claims  that  he  is  entitled  to  a  new  trial  upon 
the  ground  that  the  damages  assessed  by  the  jury  were  excessive. 
While  the  amount  of  the  verdict  seems  large,  it  is  not  necessary  to 
determine  the  question  as  to  whether  or  not  it  is  excessive,  as  for 
the  error  before  referred  to  we  are  requii'ed  to  order  a  new  trial. 

The  judgment  appealed  from  is,  therefore,  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

Van  BrUnt,  P.  J.,  Barrett  and  McLaughlin,  JJ.,  concurred  ; 
RuMSEY,  J.,  concurred  in  result. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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John  W.  Keller,  as  Commissioner  of  Public  Charities  of  the  Bor-        ^  ^ 
oughs  of  Manhattan  and   Bronx,   on   Complaint    of  Victoria 
Malinska,  Respondent,  v.  John  Mertens,  Appellant 

Bastardy  proceedings  —  residence  of  tlie  prospective  mother  in  the  borough  of  Manhat- 
tan gives  jurisdiction  to  the  Special  Sessions  —  it  is  not  affected  by  her  subsequent 
removal. 

Under  section  684  and  subdivision  8  of  section  1406  of  the  Greater  New  York 
charter  (Laws  of  18&7,  chap.  378),  the  Court  of  Special  Sessions  of  the  first 
division  of  the  city  of  New  York  has  jurisdiction  of  a  bastardy  proceeding 
instituted  by  the  commissioner  of  public  charities  of  the  boroughs  of  Manhat- 
tan and  the  Bronx,  upon  the  complaint  of  a  woman  pregnant  of  a  child  likely 
to  be  bom  a  bastard,  who  at  the  time  of  the  commencement  of  the  proceeding 
actually  resided  in  the  borofigh  of  Manhattan. 

The  fact  that  after  the  commencement  of  the  proceeding  the  complainant  removed 
to  the  borough  of  Brooklyn,  does  not  divest  the  court  of  jurisdiction. 

Appeal  by  the  defendant,  John  Mertens,  from  an  order  of  the 
Court  of  Special  Sessions  of  the  first  division  of  the  city  of  New 
York,  made  on  the  Ist  day  of  August,  1898,  adjudging  the  appellant 
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to  be  the  father  of  a  bastard  child  about  to  be  born,  and  requiring 
him  to  contribute  one  dollar  and  fifty  cents  per  week  for  and 
towards  the  support  and  maintenance  thereof. 

Augicst  P,  Wag€nei\  for  the  appellant. 

Adrian  T.  Kieman^  for  the  respondent. 

Inoraham,  J.  : 

On  the  complaint  of  one  Victoria  Malinska,  who  alleged  that  she 
was  pregnant  with  a  child  likely  to  be  born  a  bastard,  and  that  the 
defendant  was  the  father  of  such  child,  a  proceeding  was  instituteil 
by  the  commissioner  of  charities  of  the  boroughs  of  Manhattan  and 
the  Bronx  in  the  city  of  New  York,  and  resulted  in  the  judgment 
appealed  from.  The  only  point  raised  by  the  defendant  was  that 
the  Court  of  Special  Sessions  of  the  city  of  New  York  had  no  juris- 
diction, as  neither  the  father  nor  the  mother  of  the  child  was  a 
resident  of  the  boroughs  of  Manhattan  and  the  Bronx,  such  bor- 
oughs being  the  territory  over  which  the  commissioner  in  whose 
name  this  proceeding  was  instituted  had  jurisdiction.  This  pro- 
ceeding is  instituted  under  the  Code  of  Criminal  Procedure.  By 
section  840  thereof,  it  is  provided  that  "  if  a  woman  be  delivered 
of  a  bastard  or  pregnant  of  a  child  likely  to  be  bom  such,  and 
which  IB  chargeable  to  a  county,  city  or  town,  a  superintendent  of 
the  poor  of  the  county  *  *  *  an  overseer  of  the  poor  or  other 
officer  of  the  almshouse  of  the  town  or  city  where  the  woman  is, 
must  apply  to  a  justice  of  the  peace  or  police  justice  in  the  county  to 
inquire  into  the  facts  of  the  case."  The  defendant,  it  is  shown, 
resided  at  Yonkers,  but  the  woman  who  was  pregnant  was  alleged 
to  be  in  the  city  of  New  York  at  the  time  the  proceeding  was  com- 
menced. Thus,  under  this  provision  of  the  Code  of  Criminal  Pro- 
cedure, the  pregnant  woman  being  within  the  city  of  New  York, 
the  application  could  be  made  in  this  city.  By  the  charter  of  the 
city  of  New  York  (Laws  of  1897,  chap.  378,  §  684)  it  is  provided  that 
all  bastardy  proceedings  shall  be  conducted  by  and  in  the  name  of 
the  commissioner  within  whose  jurisdiction  the  person  charged  with 
being  the  father  or  mother  of  the  bastard  resides.  By  subdivision  3 
of  section  1406  of  the  charter,  it  is  provided  that  the  Court  of  Special 
Sessions  shall  have  exclusive  jurisdiction  in  the  first  instance  of  all 
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proceedings  respecting  bastards  within  the  city  of  New  York,  and 
that  the  jurisdiction  conferred  by  sections  838  to  860,  inclusive,  of 
the  Code  of  Criminal  Procedure  shall  be  exclusively  exercised  within 
the  said  city  by  said  court.  T^he  section  then  continues :  "  The  appli- 
cation specified  in  section  eight  hundred  and  forty  of  said  Code  of 
Criminal  Procedure  shall  be  made  to  the  Court  of  Special  Sessions 
in  the  county  wherein  a  bastard  is  born,  or  where  the  woman  preg- 
nant of  a  bastard  likely  to  be  born  is." 

There  can  be  no  question  but  that  upon  this  testimony  this  woman 
was  within  the  county  of  New  York  when  the  proceeding  was  com- 
menced. She  had  actually  been  in  the  county  for  three  weeks ;  and 
if  the  child  had  been  born  during  the  time  that  she  was  actually  in 
this  county,  it  would  have  been  a  charge  upon  this  county. 

Reading  these  two  sections  of  the  charter  together,  it  seems  that 
it  was  the  intention  to  require  the  commissioner  of  charities  to 
proceed  when  a  woman  is  delivered  of  a  bastard,  or  is  pregnant  of 
a  child  likely  to  be  born  such  within  his  jurisdiction.  Any  other 
construction  to  be  given  to  the  term  "  resides,"  contained  in  sec- 
tion 684  of  the  charter,  would  prevent  any  proceeding  from  being 
instituted  where  the  mother  was  actually  within  this  county  'so  that 
her  child  would  be  a  county  charge  if  the  legal  residence  of  the 
woman  was  elsewhere.  By  the  presence  of  this  woman  in  the  city 
of  New  York,  the  court  acquired  jurisdiction  of  the  proceeding,  and 
the  subsequent  removal  of  the  woman  from  the  city  of  New  York 
to  Brooklyn  would  not  divest  the  court  of  such  jurisdiction. 
Whether  this  child  when  born  would  be  a  charge  upon  the  county 
of  Kings  or  the  county  of  New  York  was  immaterial,  as  in  either 
case  it  would  be  a  charge  upon  the  city  of  New  York.  When  the 
proceeding  was  commenced  she  seems  to  have  been  actually  resid- 
ing in  the  borough  of  Manhattan,  and  this  justified  the  commis- 
sioner in  instituting  the  proceeding  and  gave  the  court  jurisdiction. 
The  court  having  thus  acquired  jurisdiction  nothing  that  subse- 
quently happened  divested  it. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  J  J., 
concurred. 

Judgment  affirmed,  with  costs. 
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on  BOO  I 

83       MS?!  Richard  B.  Kelly  and  Stephen  Kelly,  as  Executors,  etc.,  of 
'      Richard  Kelly,   Deceased,  Appellants,  v.  The   Forty-8econi> 
Street,  Manhattanville  and  St.  Nicholas  Avenue  Railway 
Company,  Respondent. 

Corporation  —  rights  of  the  holder  of  coupon  bonds  w?u>  refuses,  by  direction  of  the 
co^'poration  issuing  and  from  whom  Tie  received  tfiem,  to  deliver  the  matured  coupons 
toith  the  bonds  to  a  party  holding  an  order  tlierefor —  a  judgment,  recovered  against 
and  satisfied  by  him  for  the  amount  of  the  coupons  transfers  the  title  to  him  —  it 
is  binding  upon  tlie  corporation  which  was  notified  of  but  rtfused  to  dtfend,  the 
suit — presumption  created  by  the  possession  of  the  coupons  by  the  corporation  — 
Statute  of  Limitations  applicable  to  coupons  attached  to  sealed  bonds, 

A  person  holding,  as  trustee,  bonds  of  a  corporation  with  Interest  coupons  attached,, 
under  an  agreement  requiring  him  to  deliver  such  bonds  to  the  persons  whose 
names  should  be  inserted  in  blanks  left  for  that  purpose  in  receipts  given  hj 
him  for  the  bonds,  refused  to  deliver  to  the  person  presenting  the  receipts  the 
interest  coupons  which  had  matured  prior  to  the  date  when  the  demand  wns 
made,  but  (by  direction  of  the  corporation)  detached  such  coupons  from  the 
bonds  and  delivered  the  coupons  to  the  corporation,  which  canceled  them.  The 
person  making  the  demand  then  brought  an  action  against  the  trustee  for  the  con- 
version  of  the  detached  coupons,  which  the  corporation  failed  to  defend,  although 
given  notice  to  do  so  by  the  trustee.  This  action,  upon  the  trial  of  which  the- 
officers  of  the  corporation  appeared  and  testified,  resulted  in  a  judgment  in 
favor  of  the  plaintiff  therein  for  the  value  of  the  bonds,  of  which  fact  the 
corporation  was  given  notice. 

In  an  action  brought  by  the  trustee  against  the  corporation  to  recover  the  amount 
paid  in  satisfaction  of  the  judgment,  and  the  expenses  incurred  in  defending 
the  action  in  which  it  was  recovered,  it  w^as 

Held,  that  the  entry  and  satisfaction  of  the  judgment  in  the  action  for  conver- 
sion operated  to  divest  the  plaintiff  in  that  action  of  his  title  to  the  coupons, 
and  to  transfer  his  title  to  the  defendant  trustee,  who  was  entitled  to  maintain 
an  action  against  a  person  legally  liable  for  their  payment; 

That  the  corporation,  being  the  party  claimed  to  be  ultimately  liable  and  having 
been  notified  of  the  commencement  of  the  action  against  the  trustee,  the  judg- 
ment entered  in  such  action  was  —  so  far  as  the  issues  actually  litigated  therein 
were  identical  with  the  issues  involved  in  the  present  action  —  binding  upon 
the  corporation  in  the  same  manner  as  if  it  had  been  a  party  to  the  record,  and 
was,  therefore,  conclusive  evidence  against  the  corporation  that  the  plaintiff 
had  the  title  to,  and  the  right  to  the  possession  of,  the  particular  coupons,  and 
that  they  were  valid  obligations  of  the  corporation; 

That  while  the  possession  of  the  coupons  by  the  corporation  created  a  presump- 
tion that  the  coupons  had  been  paid,  this  presumption  was  rebutted  by  evi- 
dence to  the  contrary,  and  that  no  presumption  would  be  indulged  that  they 
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were  surrendered  to  the  company  under  any  agreement  which  would  prevent 
tile  trustee  from  collecting  them. 

Patterson,  J.,  dissented. 

Interest  coupons  attached  to  a  sealed  bond  are  considered  as  a  part  of  the  bond, 
and  partake  of  its  character  as  a  specialty,  and  are  governed  by  the  twenty- 
year  Statute  of  Limitations. 

Appeal  by  the  plaintiffs,  Richard  B.  Kelly  and  another,  as 
executors,  etc.,  of  Richard  Kelly,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  26th  day  of  March, 
1S98,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
bearing  date  the  10th  day  of  March,  1898,  and  entered  in  said 
clerk's  office,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  M,  Sa'Umery  for  the  appellants. 

Henry  Z.  Scheuermann  for  the  respondent. 

Ingraham,  J. : 

The  action  was  brought  by  Richard  Kelly  to  recover  the  amount 
paid  in  satisfaction  of  a  judgment  obtained  in  favor  of  one  Shafer 
against  him,  and  the  sum  of  $570.25,  expenses  incurred  in  defend- 
ing the  action  in  which  such  judgment  was  recovered.  The 
complaint  alleges  that  the  defendant  executed  and  issued  certain 
bonds  of  $1,000  each,  secured  by  a  mortgage  upon  its  property; 
that  said  bonds  were  dated  June  9,  1880,  bearing  interest  at  six 
per  cent,  payable  semi-annually,  were  under  seal,  and  had  annexed 
certain  interest  warrants  or  coupons  for  $30  each,  payable  on 
the  first  days  of  March  and  September  in  each  year ;  that  the  first 
coupon  was  payable  on  the  1st  day  of  September,  1880;  that  the 
plaintiff  received  from  the  defendant  eight  of  the  said  first  mortgage 
bonds,  with  the  said  coupons  or  interest  warrants  annexed,  to  be 
delivered  on  the  Ist  day  of  January,  1881,  to  the  persons  whose 
names  should  be  inserted  in  a  blank  left  for  that  purpose  in  two 
certificates  or  receipts  for  said  bonds  which  had  been  prepared  by 
the  defendant  and  signed  by  the  plaintiff,  bearing  date  the  9th  day 
of  June,  1880,  one  of  which  certificates  or  receipts  was  for  six  and 
the  other  for  two  of  said  bonds ;  that  in  the  month  of  March,  1885, 
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one  Sliafer  presented  to  the  plaintiff  the  said  certificates  or  receipts, 
signed  by  the  plaintiff,  the  name  of  the  said  Shafer  being  inserted 
in  said  receipts  or  certificates,  and  demanded  the  delivery  of 
the  said  eight  bonds,  with  all  the  coupons  attached  or  belonging 
thereto,  but  that  the  plaintiff  declined  and  refused  to  deliver  the 
coupons  which  had  become  due  or  payable  prior  to  the  1st  day  of 
September,  1885 ;  that  Shafer  had  accepted  the  said  eight  bonds, 
but  objected  to  the  retention  by  the  plaintiff  of  the  coupons  matur- 
ing prior  to  the  1st  day  of  September,  1885,  which,  by  the  direction 
of  the  defendant,  the  plaintiff  had  detached  from  said  bonds  ;  that 
the  said  coupons  which  on  their  face,  had  matured  or  become  pay- 
able prior  to  the  1st  day  of  September,  1885,  making  ten  coupons 
on  each  bond,  or  eighty  coupons  of  $30  each,  amounting  in  all 
to  $2,400,  were  cut  off  and  detached  by  Kelly  from  the  said 
bonds  and  by  him  delivered  to  the  defendant  through  one  Conover 
who  was  then  the  president  and  managing  agent  of  the  defendant ; 
that  on  or  about  the  13th  day  of  April,  1891,  the  said  Shafer  com- 
menced an  action  in  the  Supreme  Court  against  Kelly  to  recover 
the  value  of  tlie  said  eighty  coupons  which  had  been  detached  from 
said  bonds  and  delivered  by  Kelly  to  the  defendant  in  this  action ; 
that  after  the  commencement  of  said  action  by  Shafer  against  Kelly 
the  defendant  was  notified  of  the  commencement  thereof  and  was 
requested  to  take  charge  of  and  defend  the  same  and  was  notified 
that,  if  it  failed  to  take  charge  of  and  defend  the  same,  it  would  be 
held  bound  by  any  judgment  which  might  be  rendered  in  the  action, 
but  that  the  defendant  neglected  and  refused  to  defend  the  action ; 
that  Kelly  interposed  a  defense,  issue  was  joined,  the  said  action  was 
brought  on  for  trial  in  this  court  on  the  20th  day  of  February,  1894, 
and  resulted  in  a  verdict  in  favor  of  Shafer  for  the  sum  of  $3,000, 
upon  which  judgment  was  entered  for  the  sum  of  $3,299.88,  of 
which  fact  this  defendant  received  due  notice ;  that  an  appeal  was 
taken  from  said  judgment,  of  which  notice  was  given  to  the  defend- 
ant, with  a  request  to  know  whether  Kelly  should  prosecute  such 
appeal ;  that  the  defendant  made  no  reply  to  said  notice,  and  there- 
after, to  wit,  on  or  about  the  24th  day  of  April,  1894,  the  plain- 
tiff settled  and  paid  the  -aforesaid  judgment  by  paying  the  sum 
of  $2,827.88,  which  the  said  Shafer  accepted  and  received  in 
full  settlement  and  satisfaction ;  that  the  plaintiffs'  counsel  fees. 
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costs  and  services  of  attorneys,  and  counsel  necessarily  employed  by 
the  plaintiflfs  for  the  defense  of  the  said  action,  amounted,  to 
^570.25;  that  the  coupons,  on  account  of  which  the  said  action  ot 
Shafer  against  the  plaintiflE  was  commenced  and  prosecuted,  had 
never  been  paid  by  the  defendant  herein,  but  that  by  the  judgment  in 
the  aforesaid  action  instituted  by  the  said  Shafer  against  this  plain- 
tiff, it  was  adjudged  and  determined  that  all  of  the  said  coupons 
were  legal  liabilities  of  the  defendant  which  should  have  been  deliv- 
ered to  said  Shafer  as  part  of  the  bonds  so  held  in  trust  by  the 
plaintiff  as  aforesaid ;  that  the  defendant  was  bound  to  pay  said 
coupons,  and  the  plaintiff,  having  been  compelled  to  pay  the  said 
judgment  which  was  obtained  against  him  in  favor  of  the  said 
Shafer  as  aforesaid,  is  entitled  to  the  payment  by  the  defendant 
of  the  amount  of  the  coupons,  with  interest  thereon,  or  the  amount 
paid  by  the  plaintiff  in  settlement  and  satisfaction  of  the  said  judg- 
ment, with  interest  from  the  time  of  such  payment,  and  also  the 
expenses  paid  or  incurred  by  the  plaintiff  for  the  defense  of  said 
action  against  this  plaintiff  as  aforesaid. 

The  answer  denied  all  the  allegations  of  the  complaint  except  the 
1st  paragraph  thereof,  which  alleges  the  incorporation  of  the  defend- 
ant and  the  making  and  issuing  of  the  bonds,  and  sets  up  the  six- 
year  Statute  of  Limitations  as  a  defense.  After  the  commence- 
ment of  this  action  Richard  Kelly  died,  and  the  plaintiffs,  as  his 
executors,  were  substituted  as  plaintiffs.  The  case  was  brought  on 
for  trial  at  a  Trial  Term  of  this  court,  and  the  plaintiffs  introduced 
in  evidence  the  judgment  roll  in  the  action  of  Shafer  against  Richard 
Kelly.  The  complaint  in  that  action  alleged  the  issuing  of  the  bonds 
of  the  defendant  corporation  ;  that  the  said  bonds  belonged  to  the 
plaintiff,  but  were  in  the  custody  and  possession  of  the  defendant ; 
that  the  plaintiff  demanded  from  the  defendant  therein  the  said 
bonds  and  coupons  annexed,  but  that  the  defendant  refused  to  deliver 
them  to  the  plaintiff ;  that  the  defendant  offered  to  the  plaintiff  the 
said  bonds  and  all  the  coupons,  except  eighty,  of  the  denomination 
and  value  of  thirty  dollars  each,  "  which  had  been  by  defendant 
improperly,  wrongfully  and  unlawfully  detached,  cut  off  and  removed 
from  said  bonds  and  retained  and  kept  by  defendant,  and  the  defend- 
ant, after  such  offer,  refused  to  deliver  to  the  plaintiff  any  other  bonds 
or  coupons  only  as  above  set  forth ; "  that  the  plaintiff,  after  such 
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refusal  by  the  defendant,  received  the  said  bonds  and  coupons  from 
the  said  defendant  under  protest,  and  demanded  from  said  defend- 
ant the  said  eighty  coupons  which  were  unlawfully  kept  and  retained 
by  the  defendant,  which  was  refused  by  the  defendant;  that  the 
plaintiff,  therefore,  demanded  judgment  against  the  said  defendant 
for  the  unlawful  cutting  off,  detaching,  keeping  and  detaining  the 
said  eighty  coupons  as  aforesaid,  and  that  he  might  have  judgment 
against  the  defendant  for  damages  in  the  sum  of  $3,282.50,  with 
interest.  The  judgment  was  that  the  plaintiff  (Shafer)  recover  of 
the  said  Richard  Kelly  the  amount  of  the  verdict  ($3,000)  and 
costs.  The  plaintiffs  proved  the  notice  to  the  railroad  company  of 
the  commencement  of  the  Shafer  action  ;  that  on  the  trial  of  the 
Shafer  action  the  officers  of  the  railroad  company  appeared  and  tes- 
tified ;  notice  to  the  railroad  company  of  the  judgment  that  was 
obtained,  and  the  settlement  of  the  judgment  against  the  plaintiffs' 
testator  by  the  payment  of  the  sum  of  money  before  mentioned. 
There  was  also  introduced  in  evidence  the  certificate  signed  by 
Kelly,  under  which  he  held  the  bonds,  which  was  a«  follows: 

«'  New  York, ,  188  . 

"  This  is  to  certify  that  I  hold  (six)  6  First  Mortgage  Bonds  of 
the  Forty-second  street,  Manhattanville  and  St.  Nicholas  Avenue 
Railroad  Company  of  the  denomination  of  one  thousand  dollars 
($1,000)  each,  which  bonds  are  owned  by  E.  B.  Shafer,  and  are  to 
be  delivered  by  me  to  him  or  his  order,  on  the  first  day  of  January, 
1881,  or  prior  thereto,  if  G-eorge  N.  Van  Nort,  Daniel  D.  Conover, 
Daniel  D.  Wylie  and  William  J.  Nichols  shall  request  me  in  writing 
to  do  so. 

"  New  York,  Ju7ie  9,  1880.  R.  KELLY, 

"  Trustee:' 

There  was  a  second  receipt  for  two  bonds  which  was  identical  in 
form.  There  were  produced  from  the  records  of  the  railroad  com- 
pany the  coupons  which  had  been  detached  from  the  eight  bonds 
delivered  to  Shafer,  canceled  and  pasted  by  the  railroad  company  in 
its  book  of  canceled  coupons,  and  evidence  was  offered  tending  to 
show  that  none  of  these  coupons  had  been  paid  by  the  railroad  com- 
pany. Upon  this  evidence  the  plaintiffs  rested.  The  court  dismisaed 
the  complaint,  to  which  the  plaintiffs  excepted. 
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In  the  action  commenced  by  Shafer  against  Kelly  (plaintiffs'  tes- 
tator) Shafer  elected  to  waive  the  right  to  require  from  Kelly  the 
delivery  of  the  coupons  attached  to  the  bonds,  and  to  hold  Kelly 
responsible  for  their  value  as  for  a  conversion.  That  action  was 
based  upon  the  ownership  by  Shafer  of  the  coupons,  their  possession 
by  Kelly,  and  the  refusal  of  Kelly  to  deliver  them  upon  demand. 
Shafer's  right  to  the  possession  of  these  coupons,  at  the  time  he 
demanded  the  delivery  thereof,  was  the  issue  presented  in  that 
action,  and  the  entry  of  the  judgment,  followed  by  its  satisfaction  by 
Kelly,  operated  to  divest  Shafer  of  the  title  to  the  coupons  and  to 
transfer  his  title  to  Kelly.  (26  Am.  &  Eng.  Ency.  of  Law,  815, 
and  cases  there  cited.)  In  Mar%den  v.  Cornell  (62  N.  Y.  220)  it 
was  held  that  where,  in  an  action  of  trover  for  the  conversion  of  per- 
sonal property,  the  owner  had  judgment  for  the  value  of  the  goods 
which  it  paid,  and  the  goods  remained  in  the  possession  of  the 
defendant,  the  title  in  the  property  is  changed  and  the  wrongdoer 
becomes  the  owner.  In  Thayer  v.  Manley  (73  N.  Y.  307)  it  was 
siiid  :  ^'  A  recovery  for  the  conversion  or  for  the  taking  of  a  specific 
chattel  and  satisfaction  of  the  judgment  changes  the  property  in  a 
chattel  by  operation  of  law,  on  the  principle  that,  aolutio  pretii 
emjptionis  loco  habetur^  where  the  transfer  by  such  means  is  con- 
sidered as  a  complete  and  absolute  change  of  title."  Upon  the  satis- 
faction of  the  judgment  obtained  by  Shafer  against  Kelly,  Kelly 
was  entitled  to  maintain  an  action  against  a  person  legally  liable  to 
pay  the  coupons  as  though  Shafer  had,  by  a  former  instrument,  in 
writing,  assigned  them  or  the  right  of  action  thereon  to  Kelly.  The 
title  to  the  coupons,  or  the  right  of  action  to  enforce  payment 
thereof,  being  thus  vested  in  Kelly  by  the  entry  of  the  judgment 
against  him  in  favor  of  Shafer  and  its  satisfaction  by  Kelly,  he 
(Kelly)  was  entitled  to  maintain  this  action  against  the  defendant 
for  the  coupons,  and  unless  the  defendant  had  shown  some  defense 
against  the  demand  for  the  payment  thereof,  Kelly  was  entitled  to 
recover. 

The  coupons  being  in  the  possession  of  the  defendant,  they  would 

be  presumed  to  have  been  paid.     That  presumption,  however,  was 

rebutted  by  the  evidence  offered  on  behalf  of  the  plaintiffs,  by  which 

it  appeared  that  the  defendant  had  not  paid  the  coupons  ;  and  Kelly, 
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being  the  owner  of  tliem,  was  entitled  to  collect  from  the  defend- 
ant the  amount  thereof,  possession  of  wliich  it  had  obtained  without 
payment.  There  can  be  no  presumption  that  the  company  received 
them  under  any  agreement  which  would  prevent  Kelly  from  collect- 
ing them.  If  any  defense  to  the  right  to  recover  on  those  coupons 
existed,  the  burden  was  upon  the  defendant  to  allege  and  prove  it. 
The  plaintiffs  made  out  a  priTna  facie  case  when  it  appeared  that 
these  coupons  had  been  actually  issued  by  the  company  as  an  exist- 
ing obligation  ;  that  Shafer  became  the  owner  of  them  ;  that  they 
had  not  been  paid  by  the  company,  and  that  Kelly  had  become  the 
owner  and  entitled  to  enforce  them. 

These  bonds  having  been  delivered  to  Kelly  and  held  by  him 
under  an  agreement  to  deliver  them  to  Shafer,  upon  the  commence- 
ment by  Shafer  of  the  action  against  him  for  the  damages  sustained 
by  the  refusal  to  deliver  the  coupons  which  had  been  annexed  to 
the  bonds  the  question  necessarily  presented  was  whether  Shafer 
was  the  owner  of  the  coupons,  and  whether  the  coupons  were  exist- 
ing obligations  of  the  defendant  of  which  Shafer  was  entitled  to  the 
possession.  Upon  the  commencement  of  that  action  against  Kelly, 
notice  was  given  thereof  to  the  railmad  company,  and  a  cop3'  of  the 
summons  and  complaint  delivered  to  it.  To  that  notice  the  defend- 
ant made  no  reply.  That  action  was  subsequently  brought  on  for 
trial,  of  which  the  defendant  had  notice  and  various  of  its  officers 
appeared  and  testified ;  and  after  judgment  against  Kelly  was  entered, 
notice  of  the  result  of  the  trial  and  the  judgment,  and  that  Kelly 
had  appealed  from  such  judgment,  was  given  to  this  defendant. 
The  defendant  having  been  notified  of  the  commencement  of  this 
action  against  Kelly,  and  being  the  party  against  whom  the  "  ulti- 
mate liability  "  for  the  payment  of  the  coupons  is  claimed,  it  follows 
that  "  in  so  far  as  the  issues  actually  litigated  in  that  case  are  identi- 
cal with  the  issues  involved  in  this,  the  judgment  is  binding  upon 
the  defendant  in  the  same  way  as  if  it  had  been  a  party  upon  the 
record."  {Carleton  v.  Loinhard^  Ayres  <&  Co.,  149  N.  Y.  151.)  In 
Castle  V.  JS^oyes  (14  N.  Y.  332)  the  court  say:  "In  order  to  the 
estoppel  it  is  not  necessary  that  the  parties  on  the  record  i;i  both 
suits  should  be  the  same.  An  estoppel  by  judgment  includes  all 
parties  who  have  a  right  to  appear  and  control  the  action  and  to 
appeal  from  the  judgment,  although  not  a  party  to  the  record. 
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*  *  *  It  is  by  no  means  true  that,  in  order  to  constitute  an 
estoppel  by  jadgraent,  the  parties  on  the  record  must  be  the  same. 
The  term  has  a  broader  meaning.  It  includes  the  real  and  substan- 
tial parties  who,  although  not  upon  the  record,  had  a  right  to  con- 
trol tlie  proceedings,  and  appeal  from  tlie  judgment."  The  rule  is. 
stated  by  the  Supreme  Court  of  the  United  States  in  Robhina  v. 
Chicago  City  (4  Wall.  672)  as  follows :  "  But  all  who  are  directly 
interested  in  the  suit  and  have  knowledge  of  its  pendency,  and  who 
refuse  or  neglect  to  appear  and  avail  themselves  of  those  rights,  are 
equally  concluded  by  the  proceedings."  Judge  O'Brien,  in  the 
case  of  The  Oceanic  Steam  Na/oigation  Company  v.  The  Cam- 
pania  T  E,  (144  N.  Y.  665),  thus  states  the  rule :  "  It  is  sufficient 
that  the  party  against  whom  ultimate  liability  is  claimed  is  fully  and 
fairly  informed  of  the  claim,  and  that  the  action  is  pending  with 
full  opportunity  to  defend  or  to  participate  in  the  defense.  If  he 
then  neglects  or  refuses  to  make  any  defense  he  may  have,  the  judg- 
ment will  bind  him  in  the  same  way  and  to  the  same  extent  as  if 
he  had  been  made  a  party  to  the  record.  *  *  *  When  a  party 
has  been  served  with  such  a  notice  the  law  entitles  him  to  come  in 
as  a  party  upon  the  record,  or  to  be  heard  at  the  trial,  and  it  is  not 
necessary  that  he  should  be  required  in  terms'  to  do  what  the  law 
will  permit  him  to  do." 

The  questions  involved  in  the  suit  of  Shafer  v.  Kelly  were  as  ta 
Shafer's  right  to  these  particular  coupons,  and  as  to  the  value  of  the 
coupons,  their  value  depending  upon  whether  or  not  they  were 
existing  obligations  of  the  defendant  in  this  action.  Within  the 
rule  thus  stated,  the  judgment  was  conclusive  evidence  of  Shafer's 
title  to  the  coupons,  his  right  to  the  possession  thereof,  and  that 
they  were  valid  obligations  of  the  defendant. 

The  only  remaining  question  is  as  to  the  defense  of  the  Statute  of 
Limitations.  The  plaintiff  in  this  action  alleges  that  the  defendant 
made,  executed  and  issued  certain  bonds  known  as  first  mortgage 
bonds,  which  were  secured  by  a  first  mortgage  upon  all  of  the 
defendant's  corporate  property  and  franchises ;  that  the  said  bonda 
were  of  the  denomination  of  $1,000  each,  were  under  seal,  and  that 
all  of  said  bonds  bore  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually,  and  had  annexed  certain  interest  warrants 
or  coupons  for  $30  each,  which  were  annexed  to,  and  formed  a  part 
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of,  said  bonds  respectively.  This  allegation  was  admitted  by  the 
answer.  The  coupons  were  offered  in  evidence  and  were  in  the 
following  form : 

"  The  Forty-second  Street,  Manhattanville  and  St.  Nicholas 

Avenue  Railway  Company 

"  Will  Pay  the  Bearer 

**  at  the  office  of  tlie  Union  Trust  Company  of  New  York,  on  the 

1st  day  of  Septr.,  1880, 

"  Thirty  Dollars, 

*^  for  Six  Months'  interest  due  on  that  day  on  its  Bond  No.  306. 

"  DANL.  D.  WYLIE, 

''Treasurer:' 

The  complaint  thus  alleges,  and  the  answer  admits,  that  the  bonds 
were  under  seal.  Each  coupon  recites,  upon  its  face,  that  it  was  an 
•obligation  of  the  company  for  the  payment  of  six  months'  interest 
upon  a  certain  bond  therein  described. 

It  seems  to  be  settled  in  this  State  that  such  coupons  are  to 
be  considered  as  a  part  of  the  bond,  and  to  partake  of  its  char- 
acter. In  McClelland  v.  Norfolk  Southern  R.  It.  Co,  (110  N.  Y. 
475)  that  question  was  discussed,  and  after  a  review  of  the  authori- 
ties it  was  held  (citing  with  approval  the  cases  in  the  Supreme 
Court  of  the  United  States  in  which  the  question  was  considered) 
that  the  coupons  did  not  outlaw  until  the  statutory  time  had  run 
against  the  bond.  The  same  principle  is  affirmed  in  the  case  of 
Baileys,  County  of  Bxiclianan  (115  N.  Y.  301)  where  the  court 
«ay  :  "  But  the  coupons,  nevertheless,  always  have  some  relation  to 
the  bonds.  Their  force  and  effect  and  character  may  be  determined 
by  reference  to  the  bonds.  They  are  secured  by  the  same  mortr 
gage,  and  although  unsealed  are  specialties  like  the  bonds  and  are 
governed  by  the  same  Statute  of  Limitations  which  is  applicable  to 
the  bonds."  This  is  the  settled  rule  of  the  Supreme  Court  of  the 
United  States.  {TJie  City  v.  Lamaon^  9  Wall.  484 ;  City  of  Lexing- 
ton V.  Butler,  14  id.  282 ;  Clark  v.  Iowa  City,  20  id.  583.)  As  the 
bonds  are  under  seal  the  holder  of  the  coupons  was  entitled  to 
twenty  years  after  they  became  due  before  his  claim  would  be 
barred  by  the  statute.  As  these  coupons  became  due  between  the 
1st  day  of  September,  18S0,  and  the  1st  day  of  March,  1885,  the  six 
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years'  Statute  of  Limitations  did  not  apply  and  the  right  of  the 
holder  of  the  coupons  to  sue  was  not  barred. 

We  think,  therefore,  that  the  plaintiffs  made  out  bl prima  facie 
case  to  recover  for  the  amount  of  these  coupons  from  the  defendant 
and  that  it  was  error  to  dismiss  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Yan  Brunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred  ; 
Patierson,  J.,  dissented. 

Patterson,  J.  (dissenting) : 

I  dissent.  The  case  is  treated  by  the  majority  of  the  court  as  if 
it  were  an  action  by  one  having  title  to  the  coupons  to  recover  for 
their  non-payment.  They  were  negotiable  instruments  (having  been 
cut  off  from  the  bonds)  and  were  in  the  actual  possession  of  the 
defendant  when  this  action  was  brought,  and  had  been  so  for  a  long 
time  before.  They  had  been  surrendered  to  and  canceled  by  it. 
The  defendant  must  have  obtained  them  directly  from  Kelly  or 
from  some  transferee  of  his.  It  is  not  claimed  or  suggested  that  it 
obtained  them  wrongfully  or  fraudulently.  One  Shafer  sued  Kelly 
for  the  conversion  of  these  coupons  and  recovered  a  judgment, 
which  Kelly  paid.  The  latter  had  parted  with  the  coupons,  but  to 
whom,  or  for  what  consideration  (if  any)  or  under  what  circum- 
stances does  not  appear.  Whatever  right  Kelly  has  is  derived  from 
his  payment  of  the  judgment  obtained  against  him  by  Shafer.  I 
do  not  concur  in  the  view  that,  by  that  fact  alone,  he  acquired  a 
cause  of  action  against  the  defendant  to  recover  the  amount  of  the 
coupons  he  himself  had  surrendered  or  parted  with,  and  which  had 
found  their  way  back  to  the  party  originally  issuing  them.  It  was 
for  Kelly,  or  those  claiming  in  his  right,  to  show  the  circumstances 
under  which  he  parted  with  the  coupons,  and  which  would  entitle 
him  equitably  to  recover  in  this  action.  He  does  allege  such  circum- 
stances in  the  complaint,  but  his  allegations  are  denied  and  he 
totally  failed  to  prove  them.  If  it  had  been  proven,  as  alleged,  that 
Kelly  received  the  bonds  from  the  defendant,  cut  off  the  coupons 
and  delivered  them  back  to  the  defendant,  I  should  not  differ  with 
the  majority  of  the  court,  but  there  is  not  one  word  of  proof  that 
he  did  so.     All  that  appears  in  the  record  on  these  matters  is  an 
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averment  in  his  answer  in  the  Shafer  action  that  certain  naaied 
persons,  representing  the  defendant,  deposited  the  bonds  and  coupons 
with  him.  That  is  a  bare  allegation  in  another  action  unsupported 
by  any  evidence  whatever.  The  single  fact  that  the  defendant  did 
not  pay  these  coupons  in  money  is  not  enough.  It  may  have  been 
entitled  to  them  as  against  Kelly  or  those  to  whom  he  transferred 
them,  otherwise  than  through  their  retirement  by  actual  payment. 
The  notice  given  the  defendant  by  Kelly  to  come  in  and  defend  the 
Shafer  suit  is  unavailing,  unless  some  obligation,  legal  or  equitable, 
is  shown  to  have  rested  on  it  to  defend  Kelly's  acts  in  dealing  with 
the  coupons,  and  none  was  shown.  The  burden  of  proof  is  with  the 
person  who  attacks  the  right  of  one  in  possession  of  negotiable  paper. 
The  defendants  must  liave  taken  these  couj^ons  upon  or  aft^r  Kelly's 
parting  with  them.  The  plaintiffs  should  have  shown  that  the 
defendant  was  not  entitled  to  them  or  did  not  give  any  conaidera- 
tion  for  them  to  any  one. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


William  Middleton,  Respondent,  v.  Wilbur  T.  Ames,  Appellant 

84        ■SOS     ^"^'wptot/i^  —  where  the  facta  stated  entitle  tJie  plaintiff  to  some  relief,  although  not 
to  tJiat  demanded,  a  demurrer  will  not  lie. 

The  complaint  in  an  action  alleged  tbnt  the  plaintiff  and  a  third  party  sold  and 
delivered  to  the  defendant  certain  personal  property,  including  the  good  will  of 
a  business  theretofore  carried  on  by  them,  for  a  certain  sum,  which  the  defend- 
ant agreed  to  pay  "  out  of  the  proceeds  of  the  business  to  be  done  through  the 
property  and  good  will  hereby  sold,"  three-fifths  thereof  to  the  third  party  in 
weekly  payments  of  $150,  and  two-fifths  thereof  to  the  plaintiff  in  weekly 
payments  of  $100;  that  the  defendant  had  sold  and  disposed  of  the  personal 
property  and  abandoned  the  business,  having  paid  the  plaintiff  only  the  sum 
of  $150,  and  that  the  plaintiff  had  demanded  an  accounting  which  had  been 
refused.  The  complaint  demanded  as  relief  that  an  accounting  be  had  under 
the  agreement  and  a  judgment  for  the  balance  which  might  be  found  to  be  due 
to  the  plaintiff,  and  such  other  and  further  relief  as  might  be  jiist. 

Meld,  that  a  demurrer  interposed  to  such  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  ot  action  could  not  be  sustained  as, 
although  the  plaintiff  might  not  be  entitled  to  an  accounting,  be  was  clearly 
entitled  to  some  relief  upon  the  facts  stated. 
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Appeal  by  the  defendant,  Wilbur  T.  Ames,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiif, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
2l8t  day  of  November,  1898,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term  overruling  the 
defendant's  demurrer  to  the  plaintiff's  complaint. 

William  Henry  Knox^  for  the  appellant. 

William  H.  Andrews^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  from  the  interlocutory  judgment  entered  the 
defendant  appealed. 

The  complaint  alleged  that  the  parties  and  one  Henry  Onequi  on 
the  3d  of  February,  1898,  entered  into  a  written  contract,  by  the 
terms  of  wliich  the  plaintiff  and  Onequi  sold  and  delivered  to  the 
defendant  certain  personal  property,  including  the  good  will  of  a 
business  theretofore  carried  on  by  them  for  the  sum  of  $8,250, 
which  sum  the  defendant  agreed  to  pay  "  out  of  the  proceeds  of  the 
•  business  to  be  done  through  tlie  property  and  good  will  hereby  sold, 
three-fifths  thereof  to  be  paid  to  said  Onequi  in  weekly  payments  of 
one  hundred  and  fifty  dollars,  and  two-fifths  thereof  to  l)e  paid  to  said 
Middleton  in  weekly  payments  of  one  hundred  dollars."  The  com- 
plaint further  alleged  that  the  defendant  had  sold  and  disposed  of 
the  personal  property  and  abandoned  the  business  ;  that  he  had  paid 
to  the  plaintiff  the  sum  of  $150  and  no  more  ;  and  that  plaintiff  liad 
demanded  an  accounting,  whicli  had  been  refused.  The  relief 
demanded  was  an  accounting  under  the  agreement  and  a  judgment 
for  the  balance  which  might  be  found  due  the  plaintiff,  and  such 
other  and  further  relief  as  might  be  just. 

Whatever  may  be  said  of  the  complaint  it  is  clear  that  the  facts 
stated  show  that  the  plaintiff  is  entitled  to  some  relief,  and,  there- 
fore, the  ruling  of  the  court  at  Special  Term  was  right.  The  gen- 
eral rule  is  that  if  the  facts  stated  show  that  the  plaintiff  is  entitled 
to  any  relief,  it  matters  not  whether  it  be  legal  or  equitable,  the 
complaint  is  not  demurrable  on  the  ground  that  it  does  not  state  a 
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cause  of  action.  A  party  is  not  to  be  turned  out  of  court  simply 
because  he  lias  made  a  mistake  in  demanding  the  relief  to  which  he 
is  entitled.  {Wetrnore  v.  Porter^  92  N.  Y.  76.)  Here  the  plain- 
tiff may  not  be  entitled  to  an  accounting,  but  that  he  is  entitled  to 
some  relief  upon  the  facts  stated  cannot  be  seriously  questioned. 
The  defendant  obtained  possession  of  his  property  and  the  good 
will  of  the  business  referred  to  under  a  promise  to  pay  for  the  same, 
which  promise  he  has  failed  to  keep.  He  has  sold  and  disposed  of 
the  property  and  abandoned  the  business,  and  it  does  not  require  an 
extended  discussion  to  show  that  he  is  under  some  legal  liability  to 
the  plaintiff.  The  violation  of  a  legal  contract  usually  subjects 
some  one  to  a  liability. 

It  follows  that  the  judgment  appealed  from  is  right  and  should 
be  affirmed,  with  costs,  with  leave  to  the  defendant  to  withdraw 
demurrer  and  to  answer  within  twenty  days,  upon  payment  of  costs 
in  this  court  and  in  the  court  below. 

Van  Brunt,  P.  J.,  Barrett,  Bumsey  and  Ingrahah,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  within  twenty  days,  on  payment  of 
costB  in  this  court  and  in  the  court  below. 


Margaret  Riley,  as  Executrix,  etc.,  of  James  Riley,  Deceased, 
Appellant,  v.  Richard  Cummings  and  Elizabeth  Cummings, 
Respondents. 

Deed — received  under  a  trust  to  sell  and  pay  debts  of  the  grantor — fraudulent  sale 
by  the  grantee  —  what  must  be  shown  to  establisJi  knowledge  thereof  and  of  the 
trust,  by  his  wife. 

Simultaneously  with  the  execution  of  a  deed  absolute  upon  its  face,  the  grantee 
entered  into  a  written  agreement  with  the  grantor  reciting  that  the  convey- 
ance was  made  for  the  purpose  of  enabling  the  grantee,  one  Cummings,  to  sell 
the  premises  and  to  apply  the  proceeds  of  the  sale  to  the  payment  of  the  debts 
of  the  grantor,  the  overplus  to  be  returned  to  the  grantor.  Subsequently, 
the  grantee  Cummings  and  his  wife  conveyed  one  of  the  parcels  to  a  third 
person  who,  after  placing  three  mortgages  upon  the  premises,  reconveyed  them 
to  Cummings.     Thereafter  the  wife  of  Cummings  purchased  one  of  such  mort- 
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gages,  and  subsequently  purchased  the  premises  at  a  foreclosure  sale  had 
under  another  of  the  mortgages. 

In  an  action  by  the  executrix  of  the  grantor  to  compel  Cummings  to  account  for 
the  moneys  received  by  him  from  the  premises,  and  also  to  procure  a  judgment 
setting  aside  the  deed  from  the  referee  in  the  foreclosure  action  to  Mrs.  Cum- 
mings, upon  the  ground  that  it  was  fraudulent  and  void,  and  also  for  a  resale, 
it  was 

Eddy  that  in  the  absence  of  evidence  showing  that  Mrs.  Cummings,  either  in 
taking  the  assignment  of  the  mortgage  referred  to,  or  in  becoming  the  pur- 
chaser at  the  sale,  did  not  act  in  good  faith  or  pay  all  the  property  was  worth, 
no  relief  could  be  granted  against  her  (Patterson,  J.,  dissented); 

That  it  could  not  be  said  that,  because  she  joined  with  her  husband  in  the  deed  to 
the  third  person,  she  knew  the  terms  and  conditions  under  which  her  husband 
held  the  title. 

Appeal  by  the  plaintiff,  Margaret  Riley,  as  executrix,  etc.,  of 
James  Riley,  deceased,  from  an  interlocutory  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  26th  day  of  May,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

G.  Godfrey  Patterson^  for  the  appellant. 

J.  Fred.  Gryer^  for  the  respondents. 

McLaughlin,  J. : 

James  Riley,  the  plaintiff's  testator,  in  October,  1891,  conveyed 
two  parcels  of  real  estate  in  the  city  of  New  York,  subject  to  mort- 
gages then  thereon  amounting  to  $37,966  and  accrued  interest,  to 
the  defendant  Richard  Cummings;  and  simultaneously  with  the 
delivery  of  the  deed,  Cummings  entered  into  a  written  agreement 
with  Riley  and  his  wife,  to  the  effect  that  the  conveyance  was  made 
for  the  purpose  of  enabling  him  to  «ell  the  premises  as  soon  as  pos- 
sible upon  the  best  terms  obtainable,  and  to  apply  the  proceeds  of 
the  sale,  after  deducting  the  expenses  incident  thereto,  to  the 
payment  and  satisfaction  of  certain  indebtedness  of  Riley  and  his 
wife,  and  after  such  application  to  pay  whatever  remained,  if  any- 
thing, to  Riley.  Cummings  went  into  possession,  and  on  the  fifth 
of  April  following,  by  a  deed  bearing  date  on  that  day,  but  acknowl- 
edged on  the  next  day,  he  and  his  wife  Elizabeth,  the  other  defend- 
ant, conveyed  one  of  the  parcels  (no  question  is  presented  as  to  the 
App.  Div.— Vol.  XXXVII.         65 
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other  parcel)  to  one  Lawson  for  the  expressed  consideration  of 
$50,000,  who  on  the  same  day  that  he  received  the  deed,  after  plac- 
ing three  mortgages  upon  the  premises,  one  to  tlie  United  States 
Trust  Company  for  $31,000,  one  to  Seymour  P.  Kurzman  for 
$3,755,  and  one  to  the  Bradley  &  Currier  Company  for  $5,855,  recon- 
veyed  to  Cummings  for  tlie  same  consideration  expressed  in  the  deed 
to  him.  In  August,  1893,  the  defendant  Elizabeth  Cummings  pur- 
chased the  Bradley  &  Currier  Company  mortgage;  and  some  time 
thereafter  foreclosure  proceedings  were  commenced  on  the  Kurz- 
man mortgage  by  one  Katharine  Yale,  who  had  become  the  owner 
thereof  by  mesne  assignments.  The  action  to  foreclose  was  pros- 
ecuted to  a  judgment,  and  upon  the  sale  thereunder  the  defendant 
Ehzabeth  Cummings  purchased  the  premises  and  received  in  May, 
1894,  a  deed  from  the  referee  therein. 

Eiley  died  on  or  about  the  2d  of  September,  1893,  leaving  a  will 
which  was  thereafter  admitted  to  probate  and  letters  testamentary 
thereon  issued  to  this  plaintiff.  She  thereafter,  as  such  executrix, 
commenced  this  action,  to  compel  the  defendant  Richard  Cummings 
to  account  for  the  moneys  received  by  him  from  the  premises  con- 
veyed by  her  husband,  and  also  to  procure  a  judgment  setting  aside 
the  deed  from  the  referee  to  the  defendant  Elizabeth  Cummings 
upon  the  ground  that  it  was  fraudulent  and  void  as  to  the  plaintiff, 
and  also  for  a  resale.  The  court  dismissed  the  complaint  as  to  the 
defendant  Elizabeth,  but  directed  that  an  interlocutory  judgment 
be  entered  requiring  the  defendant  Richard  Cummings  to  account 
for  all  his  acts  and  proceedings  concerning  said  transaction,  includ- 
ing all  moneys  received  and  disbursed  by  him  on  account  thereof, 
and  that  final  judgment  be  reserved  until  such  accounting  was  had. 
An  interlocutory  judgment  was  thereupon  entered  to  this  effect 
from  which  the  defendant  has  appealed. 

We  are  unable  to  see  how  the  trial  court  could  have  reached  any 
other  conclusion  than  it  did.  There  is  nothing  in  the  record  before 
us  which  shows  or  tends  to  show  that  the  defendant  Elizabeth  Cum- 
mings, either  in  taking  the  assignment  of  the  mortgage  referred  to, 
or  in  becoming  the  purchaser  at  the  sale,  did  not  act  in  good  faith, 
or  that  she  did  not  pay  all  the  property  was  worth.  There  is  noth- 
ing from  which  even  an  inference  can  be  drawn  that  she  either  had 
knowledge  of  the  agreement  which  her  husband  had  made  with  the 
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Rileys,  or  that  her  purpose  in  making  the  purchase  was  to  injure 
or  defraud  them  in  au}^  way.  The  deed  to  her  husband  was  abso- 
lute upon  its  face,  and  no  reference  was  made  therein  to  the  agree- 
ment. It  cannot,  therefore,  be  said,  because  she  joined  in  tlie  deed 
to  Lawson,  that  she  knew  of  the  terms  and  conditions  under  which 
her  husband  held  the  title.  Indeed,  the  only  thing  that  has  been  or 
can  be  suggested  from  which  it  can  be  inferred  that  she  had  knowl- 
edge of  that  agreement  is  tliat  she- is  the  wife  of  the  defendant  Rich- 
ard Cummings,  and  this,  of  itself,  we  do  not  think  sufficient  to 
justify  the  court  in  granting  the  relief  asked  for  against  her.  From 
anything  that  appears,  the  plaintiff's  rights  will  be  fully  protected 
by  the  accounting  directed. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concurred ;  Pat- 
terson, J.,  dissented. 

Patterson,  J.  (dissenting) : 

I  dissent  from  the  views  of  the  majority  of  the  court  in  this  case, 
and  am  of  the  opinion  that  the  judgment  should  be  reversed.  The 
trustee  violated  his  trust,  and  Elizabeth  Cummings,  his  wife,  now 
holds  the  legal  title  to  certain  premises  which  were  affected  by  the 
trust.  There  is  nothing  better  settled  in  the  law  than  that  one  who, 
-with  knowledge  of  the  terms  of  a  trust,  purchases  the  trust  property 
or  takes  an  incumbrance  thereon,  is  bound  by  his  knowledge.  If 
he  buys  the  property,  it  will  be  subjected  in  his  hands  to  the  same 
trust,  notwithstanding  he  has  paid  a  valuable  consideration.  If  he 
takes  an  incumbrance,  if  it  be  valid  at  all,  it  will  be  subordinated  to 
the  trust  purposes.    The  following  facts  appear  in  this  case : 

James  Riley  was  the  owner  of  certain  real  property  in  the  city  of 
New  York.  He  and  his  wife,  the  present  plaintiff,  conveyed  that 
property  on  the  9th  of  October,  1891,  to  the  defendant  Richard 
Cummings.  On  the  same  day  an  instrument  was  given  back  to  the 
Rileys  in  which  it  w^as  declared  that,  while  the  deed  from  them  was 
absolute  on  its  face,  it  nevertheless  was  taken  in  order  that  Richard 
Cummings  might  sell  the  premises  as  soon  as.  possible  for  the  best 
price  and  the  best  terms  that  could  be  obtained,  and  apply  the  pro- 
ceeds to  the  payment  of  expenses  incurred  for  legal  services,  or  by 
Richard  Cummings  in  finishing  a  certain  building,  and  to  the  satis- 
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faction  of  claims  Cummings  had  against  James  Riley,  and  for  labor 
or  materials  "  against  the  said  premises,"  and  to  the  satisfaction  of 
an  indebtedness  of  James  Riley  and  Margaret  Riley  to  the  extent  of 
$12,000. 

The  trial  court  found  what  the  purposes  of  the  trust  were,  and 
that  Richard  Cummings  held  the  property  to  sell  the  same,  and  to 
apply  the  proceeds  of  sale,  among  other  things,  to  the  satisfaction  of 
the  indebtedness  of  James  Riley  to  Margaret  Riley  to  the  extent  of 
$12,000.  It  affirmatively  appears  that  this  trust  was  never  carried 
out,  but  was  apparently  violated  by  Richard  Cummings,  He  did 
not  sell  the  land.  He  and  his  wife,  the  defendant  Elizabeth  Cum- 
mings, made  a  formal  conveyance  of  it  to  one  Lawson,  who  executed 
mortgages  upon  it,  one  of  them  being  to  the  Bradley  &  Currier  Com- 
pany, and  another  to  S.  B.  Kurzman,  and  the  day  after  those  mort- 
gages were  put  upon  the  property  Lawson  reconveyed  it  to  Richard 
Cummings.  The  transaction  seems  to  speak  for  itself.  Afterwards, 
the  Bradley  &  Currier  mortgage  was  assigned  to  the  defendant 
Elizabeth  Cummings,  the  wife  of  Richard  Cummings.  She  then 
had  a  mortgage  upon  this  property  which  her  husband  had  held  as 
trustee  which  mortgage  he  had  no  authority  to  make  or  cause  to  be 
made.  Subsequently  the  Kurzman  mortgage  was  foreclosed  and  on 
the  sale  under  the  decree  Elizabeth  Cummings  became  the  pur- 
chaser. The  court  below  has  found  that  Richard  Cummings  must 
account  for  his  administration  of  this  property.  Whatever  is  found 
due  from  him  may  be  charged  upon  the  land. 

It,  therefore,  appears  that  by  means  of  a  conveyance  in  which 
Elizabeth  Cummings  joined,  not  intended  as  a  sale  but  merely  as  a 
device  for  creating  mortgages,  the  trustee  has  caused  incumbrances 
to  be  put  upon  the  property  which  he  had  no  right  to  make  or  cause 
to  be  made,  and  which  any  person  buying  or  taking  with  knowledge 
of  the  limitation  of  power  would  take  at  his  peril.  The  trustee 
must  account  for  the  property  and  what  he  has  done  with  it,  so  the 
court  below  has  held.  What  is  the  situation  of  Elizabeth  Cummings 
with  respect  to  her  being  a  bona  fide  ^XLV(t\\2i&Qr  oi  her  mortgage  or  of 
the  land  at  the  foreclosure  sale  ?  Is  there  anything  to  show  that  she 
had  notice  or  knowledge  of  prior  equities  ?  The  complaint  was  dis- 
missed as  to  her  because  of  a  supposed  failure  to  prove  that  she  was 
not  a  honafide  purchaser  or  in  some  way  connected  with  the  acts  of 
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her  liusband,  the  trustee.  Doubtless  the  burden  of  proof  was  upon 
the  plaintiff  to  show  such  a  state  of  facts  as  would  charge  Elizabeth 
Cummings  with  notice  or  knowledge  of  the  true  relation  of  her  hus- 
band to  the  property,  and  his  inability  to  place  mortgages  upon  that 
property.  The  specific  allegations  of  actual  fraud  in  fact  charged 
against  her  were  not  proven  ;  but  as  I  read  the  pleadings  in  this  case, 
it  was  not  necessary  for  the  plaintiff,  in  order  to  procure  an  inter- 
locutory judgment,  and  for  the  purpose  of  holding  Elizabeth  Cum- 
ings  in  court  until  the  case  was  ripe  for  final  judgment,  to  introduce 
any  more  proof  than  was  given.  We  find  her  a  party  to  the  deed 
to  Lawson.  That  of  itself  is  not  of  much  importance,  but  she  does 
not  answer  separately  in  the  action  ;  she  does  not  set  up  that  she  is  a 
bona  fide  purchaser  either  of  the  mortgage  or  of  the  land  on  the 
foreclosure  sale ;  she  does  not  claim  to  have  advanced  one  dollar  for 
the  mortgage  nor  to  have  paid  anything  on  the  purchase.  It  is  not 
true  that  the  only  circumstance  connecting  her  with  this  property 
and  these  transactions  is  the  fact  that  she  is  the  wife  of  the  trustee. 
She  admits  in  her  answer  that  her  husband  took  the  conveyance 
from  Riley  and  his  wife  on  the  terms  recited  in  the  declaration  of 
trust.  That  instrument  is  set  out  in  the  3d  paragraph  of  the  com- 
plaint ;  she  and  her  husband  jointly  answer  that  paragraph,  and 
they  admit  that  the  conveyance  was  made  by  the  Rileys  to  Richard 
Cummings  under  that  trust.  Richard  Cummings  knew  of  the  trust 
and  its  terms,  and  in  her  answer  Elizabeth  Cummings  does  not  sepa- 
rate her  knowledge  from  her  husband's.  The  admission  is  broad 
enough  to  cover  knowledge  of  the  trust  on  her  part  at  the  time  she 
joined  in  the  deed  to  Lawson.  She  has  refrained  altogether  from 
pleading  any  rights  acquired  as  a  hona  fi^le  purchaser  or  as  the 
assignee  of  a  hona  fide  mortgagee  without  notice.  All  the  facts  and 
circumstances  connected  with  her  relation  to  the  property  must  nec- 
essarily appear  on  the  accounting  directed  by  the  interlocutory  judg- 
ment, and  it  may  be  required  that  the  amount  found  due  from  the 
trustee,  if  any,  should  be  charged  on  the  land  in  the  hands  of  Eliza- 
beth Cummings. 

In  my  opinion  there  was  sufficient  proof  in  tliis  case  to  authorize 
an  interlocutory  judgment  against  both  defendants. 

Judgment  affirmed,  with  costs. 
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Joseph  Freedman  and  Charles  E.  Runk,  Respondents,  v,  Henry 
O.  Havemeyer,  Appellant. 

Beal  estate  broker's  commissi&ns—onlj/  one  broker  is  entitled  thereto  —  sale  of  prop- 
erty by  the  owner  through  one  firm  of  brokers  while  another  firm  is  negotiating 
on  behalf  of  the  same  purchasers. 

An  owDer  of  property  may  empower  as  many  brokers  to  sell  it  as  he  sees  fit,  but 
only  the  broker  who  produces  a  purchaser  ready  and  able  to  purchase  on  the 
owner's  terms  becomes  entitled  to  commissions. 

An  owner  of  property  who  had  authorized  a  firm  of  real  estate  brokers  to  sell  it 
for  ^00,000,  was  approached  by  another  firm  of  real  estate  brokers  who  offered 
$275,000  for  it,  which  offer  was  declined,  the  owner  stating  that  he  would  take 
$290,000.  Thereafter  a  member  of  the  second  firm  of  brokers  informed  the 
owner  that  he  was  negotiating  for  a  sale  of  the  property  to  "Frederick  6. 
Jennings  on  behalf  of  Mr.  McCullough  and  for  himself  as  one  of  the  heirs,  or 
rather  on  behalf  of  his  wife  and  other  members  of  the  Trenor  Park  estate,"  to 
which  the  owner  replied,  "  I  have  no  negotiations  with  those  people;  you  may 
go  on,  and  if  I  sell  them  the  property  you  will  be  entitled  to  a  commission."^ 
At  a  later  interview  the  owner  informed. the  same  broker  that  $285,000  was  the 
lowest  price  he  would  take  for  the  property.  Subsequently,  however,  the 
owner,  through  the  first- mentioned  firm  of  brokers,  entered  into  a  contract  for 
the  sale  of  the  premises  for  $275,000  to  one  Edward  C.  Wilde,  who  he  supposed 
was  acting  for  himself,  but  discovered  when  the  time  arrived  for  the  delivery 
of  the  deed  that  he  was  acting  on  behalf  of  Frederick  G.  Jennings  and  John 
G.  McCullough,  and  the  conveyance  was  made  to  them. 

Held,  that  as  the  second  firm  of  brokers  did  not  produce  a  purchaser  who  would 
pay  $285,000  for  the  premises,  they  were  not  entitled  to  commissions  in  the 
absence  of  evidence  showing  that  the  owner,  in  selling  through  the  other 
brokers,  acted  in  bad  faith  or  witb  intent  to  defraud  the  second  firm  of  brokers. 

Sembte,  that  the  fact  that  the  owner  knew  that  the  second  firm  of  brokers  wa» 
negotiating  with  Jennings,  and  that  he  made  the  sale  while  such  negotiations 
were  pending,  did  not  alter  the  situation. 

Appeal  by  the  defendant,  Henry  O.  Havemeyer,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the 
office  of  the  clerk  of  the  county  of  Xew  York  on  the  24th  day  of 
May,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  8th  day  of  June,  1898,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  commissions  alleged  to  have 
been  earned  by  plaintiffs,  real  estate  brokers,  in  procuring  at  defend- 
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ant's  request  a  purchaser  for  real  estate.     The  answer  was  a  general 
denial. 

John  K  Parsons^  for  the  appellant. 

Joseph  Feitretch^  for  the  respondents. 

McLaughlin,  J. : 

Upon  the  trial  it  appeared  that  the  defendant  in  October,  1894, 
purchased  the  real  estate  referred  to  in  the  complaint  from  one  of 
the  plaintiffs,  and  within  a  short  time  thereafter  authorized  a  firm 
of  real  estate  brokers  (Harnett  &  Co.)  to  sell  the  same  for  $300,000. 
This  firm  thereupon  advertised  the  premises  for  sale,  and  from  time 
to  time  reported  to  the  defendant  the  offers  made  for  the  property, 
and  what  they  could  sell  it  for.  On  different  occasions,  and  once,  at 
least  a  year  before  a  sale  was  actually  made,  they  informed  him  that 
they  could  sell  for  $275,000,  but  he  declined  to  sell  at  that  price. 
In  March,  1896,  Harnett  &  Co.  again  offered  that  sum,  which  he 
then  accepted,  and  a  written  contract  was  thereupon  entered  into 
between  him  and  one  Edward  C.  Wilde.  The  defendant  then  sup- 
posed that  Wilde  was  acting  for  himself  in  making  the  purchase, 
but  when  the  time  arrived  for  the  delivery  of  the  deed,  he  for  the 
first  thne  ascertained  that  Wilde  had  acted  on  behalf  of  Frederick 
6.  Jennings  and  John  G.  McCullough,  and  the  conveyance  was 
made  to  them. 

It  also  appeared  that  the  plaintiffs  ascertained  in  som^  way,  just 
how  or  when  the  record  does  not  disclose,  that  the  real  estate  was 
for  sale,  and  of  their  own  volition  went  to  the  defendant  prior  to 
the  execution  of  the  Wilde  contract  and  offered  $275,000  for  it. 
The  offer  was  declined,  the  defendant  saying  that  he  would  take 
$290,000.  Subsequently  the  plaintiff  Freedman  had  a  conversation 
with  the  defendant  and  then  informed  him  that  he  was  negotiating 
for  a  sale  of  the  property  to  "  Frederick  G.  Jennings  on  behalf  of 
Mr.  McCullough  and  for  himself  as  one  of  the  heirs,  or  rather  on 
behalf  of  his  wife  and  other  members  of  the  Treuor  Park  estate ; " 
and  the  defendant  said,  "  I  have  no  negotiations  with  those  people ; 
you  may  go  on,  and  if  I  sell  them  the  property  you  will  be  entitled 
to  a  commission."  Later,  another  interview  was  had  in  which  the 
plaintiff  Freedman  sought  to  induce  the  defendant  to  reduce  his 
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price,  and  he  then  informed  Freedman  that  he  would  take  $285,000, 
and  that  was  the  lowest  price  for  which  he  would  sell  the  property, 
and  that  there  was  no  use  of  bothering  him  by  offering  less.  It 
also  appeared  that  one  of  tlie  plaintiffs  prior  to  the  Wilde  contract 
had  several  interviews  with  Frederick  G.  Jennings,  and  endeavored 
to  induce  him  to  purchase  the  property,  but  without  effect.  Mr. 
Jennings  testified,  and  his  testimony  was  not  contradicted,  that  the 
purchase  was  made  by  Wilde  on  behalf  of  himself  and  Mr.  McCul- 
lough ;  that  the  contract  was  drawn  by  Wilde ;  that  he  neither  saw 
nor  talked  with  the  plaintiffs,  or  either  of  them,  in  connection  with, 
the  contract  or  the  conveyance  made  in  pursuance  of  it,  and  that  at 
the  last  interview  he  had  with  the  plaintiff  Freedman  he  was 
informed  by  him  that  the  defendant  wanted  $285,000  for  the 
property. 

Assuming  that  the  plaintiffs  had  authority  to  sell,  the  obligation 
which  they  undertook  as  a  condition  of  their  right  to  demand  com- 
pensation was  the  production  of  the  purchaser  ready  and  willing  to 
purchase  on  the  defendant's  terms.  {Sibbald  v.  Bethlehem  Iron  Co,^ 
83  N.  Y.  378 ;  Condict  v.  Cowdrey,  139  id.  273.)  His  terms  to  them 
were  not  less  than  $285,000.  Did  they  produce  such  a  purchaser? 
It  is  not  even  claimed,  that  they  did.  But  it  is  said  they  were  nego- 
Jiating  with  Mr.  Jennings,  one  of  the  pereons  to  whom  the  convey- 
ance was  subsequently  made,  and  that  while  negotiations  were 
pending,  the  defendant  made  the  sale.  What  of  it  ?  The  defend- 
ant did  not  know  it,  and  if  he  did  it  would  have  made  no  difference  ; 
because  such  negotiations  had  not  resulted  in  an  actual,  or  even  a 
prospective,  agreement,  and  the  permission  to  sell  at  $285,000  was 
not  an  exclusive  one,  or  for  a  fixed  time,  and  it  did  not  prohibit  the 
defendant  from  selling  to  others  if  the  sale  was  made  in  good  faith. 
A  person  may  place  his  property  with  as  many  brokers  to  sell  as  he 
sees  fit,  but  it  is  only  the  one  who  produces  a  buyer,  ready  and 
able  to  purchase  on  the  employer's  terms,  that  becomes  entitled 
to  commissions.  Here  the  sale  was  actually  made  by  Harnett  &  Co. 
The  plaintiffs  had  nothing  to  do  with  it.  They  were  not  connected 
with  the  contract  or  conveyance  in  any  way.  Indeed,  the  plaintiffs 
did  not  know  until  just  before  the  action  was  tried,  as  appears  fi*om 
an  application  to  amend  the  complaint,  to  whom,  in  fact,  the  con- 
veyance was  actually  made.     The  defendant,  in  the  absence  of  any- 
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thing  showing  bad  faith  on  his  part,  had  a  right  to  sell  through 
Harnett  &  Co. ;  and  there  is  nothing  in  the  record  to  show  that  in 
entering  into  the  contract  with  Wilde,  or  in  executing  the  convey- 
ance in  f ullillraent  of  it,  he  did  not  act  in  good  faith,  or  that  he 
intended  to  defraud  the  plaintifEs  or  injure  them  in  any  way.  It 
would  be  going  much  further  than  any  of  the  cases  have  heretofore 
gone,  and,  in  our  judgment,  would  establish  a  most  dangerous  prece- 
dent, to  hold  that,  under  the  facts  set  out  in  this  record,  the  defend- 
ant was  obligated  to  pay  commissions  to  the  plaintiffs. 

We  are  of  the  opinion,  therefore,  that  the  trial  court  erred  in  not 
granting  defendant's  motion  to  dismiss  the  complaint  made  at  the 
close  of  the  plaintiffs'  case  and  renewed  at  the  close  of  the  whole 
case;  and  for  the  errors  thus  committed  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Inoraham,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Marie   Thill,  Appellant,  v,  Charles   H.    Hoyt   and   Frank  R. 
McKee,  Respondents. 

Non»uit  — proofs  under  a  claim  of  a  breadi  of  a  contract  of  employment,  of  an  agree- 
ment  merely  to  give  the  plaintiff  a  tHal. 

Where  the  complaint  in  an  action  alleges  the  breach  of  a  contract  by  which  the 
defendant  agreed  to  employ  the  plaintiff  *'  for  the  theatrical  season  of  1895-1896, 
consisting  of  about  forty  weeks,"  and  it  appears  upon  the  trial  that  the  defend- 
ant only  agreed  to  give  the  plaintiff  a  trial  and  if  she  performed  the  part 
assigned  to  her  satisfactorily  to  employ  her,  but  not  for  any  definite  time,  the 
plaintiff,  having  made  no  request  to  amend  her  complaint  or  to  conform  it  to 
the  proof,  should  be  nonsuited  and  is  not  entitled  to  complain  if  the  court 
directs  a  verdict  in  her  favor  for  nominal  damages. 

Appeal   by   the   plain tiflf,   Marie   Thill,  from   an   order  of   the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered  in 
App.  Div.— Vol.  XXXYII.         ^^ 
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the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th  day 
of  October,  1898,  denying  the  plaintiffs  motion  for  a  new  trial 
made  upon  the  minutes,  the  court  having  previously  directed  a  ver- 
dict in  her  favor  for  nominal  damages. 

Robert  L.  Turk^  for  the  appellant. 

A,  H.  Hummely  for  the  respondents. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  a  contract  of  employment.  The  answer  was  a  general  denial. 
At  the  close  of  the  trial  the  court  directed  a  verdict  in  favor  of  the 
plaintiflE  for  nominal  damages,  and  the  principal  question  presented 
arises  on  plaintiffs  exception  to  the  refusal  to  grant  a  new  trial. 
After  a  careful  consideration  of  the  record  before  us,  we  are  of  the 
opinion  that  the  exception  was  not  well  taken. 

The  complaint  alleged  that  on  or  about  the  17th  day  of  July, 
1895,  at  the  city  of  New  York,  the  defendants  entered  into  an 
agreement,  by  the  terms  of  which  they  agreed  to  employ  the  plain- 
tiff for  the.  theatrical  season  of  1895-1896,  consisting  of  about  forty 
weeks,  at  a  weekly  salary  of  thirty  dollars.  To  establish  the  con- 
tract thus  alleged,  the  plaintiff,  upon  the  trial,  testified  that,  on  the 
19th  of  July,  1895,  she  received  a  letter  which  read  as  follows : 

"  Hoyt's  Theatre,  New  York,  ) 

"  HoYT  &  McKke,  Proprietors.  S 
"  Miss  Marie  Thill  : 

Dear  Madam. —  Your  letters  and  photos  received.     I  told  Mr. 

Dickson  that  I  would  not  fill  the  part  without  giving  you  a  trial. 

The  dresses  required  will  be  three  in  number  —  act  1st,  pretty  street 

dress;  2d   and  3d  acts,  house   dresses,  demi-morning.     We    shall 

probably  call  rehearsals  about  the  20th  of  August.     I  understand 

from  Mr.  Dickson  that  the  salary  was  to  be  $30  a  week,  which  is 

satisfactory,  if  you  play  the  part  all  right. 

"  Yours  truly, 

"CHAS.  HOYT." 

To  this  she  replied  that  she  was  satisfied  with  the  "  part,"  and 
that  she  would  be  in  New  York  for  rehearsals  when  notified.  She 
also  testified  that  the  first  conversation  she  had  with  the  defend- 
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ants,  relating  to  the  subject-matter  of  her  employment,  was  on  the 
8th  of  August,  1895,  when  she  saw  the  defendant  Hoyt,  and  was 
informed  by  him  that  Mr.  Goodwin  had  full  charge  of  her  part ; 
that  she  then  saw  Mr.  Goodwin,  who  informed  her  that  there  seemed 
to  be  some  misunderstanding  about  the  part  she  was  to  have,  and 
that  he  then  went  to  Mr.  Hoyt's  office  and,  after  remaining  there 
a  few  minutes,  came  back  and  said,  "  It  is  all  right,  the  part  ia 
yours."  She  further  testified  that  the  manuscript  of  the  part  she 
was  to  play  had  been  forwarded  to  her  prior  to  the  interview  just 
referred  to  with  a  letter  signed  by  Mr.  Goodwin,  and  that  on  August 
twenty-seventh  she  went  to  the  defendants'  theatre  and  had  a  con- 
versation  with  Mr.  Mitchell,  the  stage  manager,  in  which  he  told 
her  that  he  had  been  directed  by  the  defendants  to  say  to  her  that 
Mr.  McKee,  while  away,  had  engaged  some  one  else  for  the  same 
part  that  Mr.  Hoyt  had  engaged  her  for,  and  that  she  "  had  better  '*^ 
see  Mr.  Goodwin ;  that  she  thereupon  saw  Mr.  Goodwin,  who  said 
he  had  been  directed  by  the  defendants  to  give  her  a  check  for 
thirty  dollars,  which  she  refused ;  that  she  again  saw  Mr.  Mitchell,, 
and  he  said  there  was  nothing  he  could  do  for  her ;  that  she  attended 
a  reliearsal  either  that  night  or  the  next,  and  Mr.  Mitchell  then 
informed  her  that  the  defendants  could  not  give  her  the  part  she 
had  been  engaged  for,  but  that  they  would  give  her  a  minor  part,, 
for  which  they  were  paying  eighteen  dollars  per  week,  but  they 
would  pay  her  thirty  dollars  the  same  as  they  had  agreed  to  pay  for 
the  other  part.  This  she  refused  to  accept  and  instituted  this  action 
to  recover  for  forty  weeks'  services  at  thirty  dollars  per  week,  and 
two  hundred  dollars  for  three  gowns  which  she  had  purchased  in 
anticipation  of  performing  the  part  referred  to. 

The  foregoing  is  substantially  the  plaintiff's  evidence  as  to  the 
making  of  the  contract  alleged,  except  that  she  testified  in  answer 
to  a  question  propounded  by  the  court  that  nothing  was  said  or 
written  to  her  concerning  the  duration  of  her  employment.  The 
most  favorable  view  that  can  be  taken  of  the  evidence  is  that  the 
defendants  agreed  to  give  her  a  trial,  and  if  she  performed  her  part 
satisfactorily  to  employ  her,  not  for  the  theatrical  season  of  1895- 
1896,  for  forty  weeks,  or  any  other  definite  time.  There  was, 
therefore,  a  failure  to  prove  the  cause  of  action  alleged,  and  for  that 
reason  the  defendants'  motion  for  nonsuit  should  Jiave  been  granted^ 
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The  Code  of  Civil  ProcBdiire  (§  481)  requires  that  the  complaint 
must  contain  a  plain  and  concise  statement  of  the  facts  constitut- 
ing the  plaintiff's  cause  of  action,  the  object  of  which  is  to  notify 
the  defendant  in  advance  of  the  issues  to  be  tried  in  order  that  he 
may  properly  prepare  his  defense.  The  Code  also  requires  that 
pleadings  must  be  liberally  construed  with  a  view  of  substantial 
justice  between  the  parties,  and  to  that  end  power  is  conferred 
(§  723)  upon  the  court  to  permit  an  amendment  at  any  stage  of  the 
action  ;  and,  where  the  amendment  does  not  clxange  substantially  the 
claim  or  defense,  to  conform  the  pleadings  to  the  proof.  Here,  as 
we  have  seen,  the  plaintiff  failed  to  prove  the  cause  of  action  alleged 
in  her  complaint,  and  no  request  was  made  to  amend  her  complaint  or 
to  conform  it  to  the  proof.  In  Southwick  v.  First  Nat.  Bank  of 
Memphis  (84  N.  Y.  420)  it  is  said  that  where  the  plaintiff  has  failed  to 
prove  the  cause  of  action  he  has  alleged,  and  the  defendant  takes  proper 
objection  thereto,  and  an  amendment  of  the  complaint  is  neither 
asked  for  nor  ordered,  a  judgment  in  plaintiff's  favor  upon  another 
cause  of  action,  not  alleged,  cannot  be  sustained  on  appeal.  The 
question  of  the  sufficiency  of  this  complaint  to  entitle  the  plaintiff 
to  recover  under  the  proof  offered  was  raised  by  defendants' 
motion  to  dismiss  it  at  the  close  of  the  testimony,  yet  as  we  have 
seen  no  amendment  was  either  asked  for  or  granted.  The  plaintiff 
did  not  even  except  to  the  direction  of  a  verdict  in  her  favor  for 
nominal  damages,  or  request  that  any  question  of  fact  be  submitted 
to  the  jury. 

The  plaintiff  should  have  been  nonsuited,  and  as  the  judgment 
obtained  was  a  more  favorable  one  than  she  was  entitled  to.  she  is 
not  in  a  position  to  complain. 

It,  therefore,  follows  that  the  order  appealed  from  must  be  affirmed, 
with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Ingraham,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


Digitized  by 


Googk 


WHITEHOUSE  v,  DRISLER. 


525 


App.  Div.] 


First  Department,  February  Term,  1899. 


WoRTHiNGTON  Whitehouse  and  Clarence  Porter,  Respondents,  v. 
Henry  Drisler  and  Others,  as  Executors,  etc.,  of  Henry 
Drisler,  Deceased,  Appellants. 

Beal  estate — brokertf  commissions  —  acceptance  by  an  owner  of  an  offer  made  hy^ 
brokers  —  sealed  contract  of  sale  to  such  broker  —  conveyance  made  at  his  request  to 
a  third  person  —parol  evidence  is  not  admissible  to  shovo  that  the  contract  was  made 
for  the  benefit  of  the  third  person. 

An  owner  of  property,  in  response  to  a  letter  written  to  him  by  a  firm  of  real 
estate  brokers,  went  to  their  office  and  announced  that  he  accepted  an  offer 
made  by  them  in  their  letter  for  the  property,  and  entered  into  a  contract, 
under  seal,  with  one  of  the  brokers  by  which  the  owner  agreed  to  sell  and  the 
broker  to  purchase  the  real  estate.  Before  a  conveyance  had  been  made  in 
pursuance  of  the  contract  the  owner  died,  and  his  executors,  at  the  request  of 
the  broker  who  had  entered  into  the  contract,  conveyed  the  premises  to  tho 
mother  of  such  broker  without  knowledge  that  the  firm  claimed  to  be  acting 
on  their  behalf. 

In  an  action  brought  by  the  firm  against  the  executors,  it  was 

Held,  that  the  firm  was  not  entitled  to  recover  commissions  from  the  executors; 

That  evidence  that  the  real  estate  broker  who  signed  the  contract  of  sale  did  so 
at  the  request  of  the  defendants'  testator  for  the  person  to  whom  the  convey- 
ance was  subsequently  made  was  inadmissible,  as  a  covenant  contained  in  a  con- 
tract, under  seal,  cannot  be  enforced  agninst  one  not  a  party  to  the  contract,  nor 
can  parol  proof  be  received  for  the  purpose  of  showing  that  it  was  made  for  the 
benefit,  or  on  behalf,  of  some  person  not  in  any  way  appearing  upon  the  face 
of  or  mentioned  in  the  instrument. 

Appeal  by  the  defendants,  Henry  Drisler  and  others,  as  execu- 
tors, etc.,  of  Henry  Drisler,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  22d  day  of  October,  1898, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  27th  day  of 
October,  1898,  denying  the  defendants'  motion  for  a  new  trial  made 
upon  the  minutes. 

Stephen  O.  Lockwood^  for  the  appellants. 

•      Robert  McM.  Gillespie^  for  the  respondents. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  commissions  alleged  to  have 
been  earned  by  the  plaintiffs,  real  estate  brokers,  in  selling  certain 
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real  estate  under  an  agreement  made  with  defendants'  testator. 
The  defendants  by  their  answer  denied  all  the  material  allegations 
of  the  complaint.  Upon  the  trial  it  appeared  that  Henry  Drisler, 
the  defendants'  testator,  on  the  22d  of  February,  1897,  went  to  the 
plaintiffs'  office  in  response  to  a  letter  written  by  them  the  day 
before,  and  announced  that  he  accepted  the  offer  made  in  their  letter 
for  the  real  estate  in  question.  A  contract  was  thereafter  prepared 
{by  whom  the  record  before  us  does  not  disclose)  between  Drisler  and 
the  plaintiff  Whitehouse.  It  was  under  seal  and  bore  date  the  twentj'- 
iirst  of  October,  although  not  executed  until  the  twenty-seventh  of  that 
month.  By  this  contract  Drisler  agreed  to  sell  and  Whitehouse  to  pur- 
<;hase  the  real  estate  described  upon  terms  therein  specified.  Drisler, 
before  a  conveyance  had  been  made  under  the  contract,  died.  His  will 
was  thereafter  admitted  to  probate  and  letters  testamentary  issued 
to  these  defendants,  who,  in  pursuance  of  the  contract  with  White- 
house  and  at  his  request,  conveyed  the  premises  to  Amelia  S.  Rae, 
*the  mother  of  Whitehouse.  When  the  conveyance  was  made  to 
Mrs.  Rae  the  defendants  did  not  know  that  the  plaintiffs  claimed  to 
be  acting  as  their  brokers,  and  the  first  knowledge  they  had  on  that 
6ubject  was  when  a  bill  for  commissions  was  presented  several  days 
later.  The  plaintiffs  had  never  been  employed  by  the  defendants  to 
make  the  sale,  and  the  record  before  us  is  absolutely  barren  of  any- 
thing to  show  that  any  agreement  of  that  character  had  ever  been 
made  by  their  testator.  The  most  that  can  be  said  to  be  established 
by  the  evidence  introduced  is  that  plaintiffs  made  the  defendants' 
testator  an  offer  for  the  real  estate,  either  on  behalf  of  themselves 
or  some  one  else,  which  he  accepted.  This  did  not  entitle  them  to 
commissions.  Before  one  can  demand  compensation  for  making  a 
sale  he  must  show  that  the  owner  has  agreed  to  pay,  or  else  facts 
must  be  presented  from  which  that  conclusion  can  be  inferred. 
Here  there  was  no  employment  in  the  first  instance,  and  facts  were 
not  established  from  which  an  agreement  to  pay  commissions  could 
be  inferred  or  implied.  It  follows  that  the  exception  taken  by  the 
defendant  to  the  refusal  to  dismiss  the  complaint,  at  the  close  of 
plaintiffs'  case  and  at  the  close  of  the  whole  case,  was  well  taken. 

Upon  the  trial  the  plaintiffs  were  permitted  to  prove,  against  the 
defendants'  objection  and  exception,  that  when  Whitehouse  signed 
the  contract  he  did  so,  at  the  request  of  the  defendants'  testator,  for 
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Mrs.  Rae,  to  whom  tlie  conveyance  was  subsequently  made.  This,  we 
think,  was  error.  The  contract  was  under  seal.  The  Dame  of  Mrs. 
Rae  did  not  appear  in  it.  There  was  nothing  upon  its  face  to  show 
that  she  was  in  any  way  connected  with  it,  or  interested  in  the  sub- 
ject-matter of  it.  It  could  not  have  been  enforced  against  her  by 
the  defendants.  The  covenant  to  buy  was  the  personal  covenant  of 
Whitehouse,  and  it  could  only  have  been  enforced  against  him.  Tlie 
rule  is  too  well  settled  to  require  the  citation  of  authorities,  that  a 
person  is  not  obligated  to  perform  covenants  in  a  written  instru- 
ment under  seal  unless  he  be  a  party  to  it.  It  is  equally  as  well  settled 
that  parol  proof  cannot  be  received  for  the  purpose  of  showing  that 
a  contract  under  seal  was  really  made  for  the  benefit  of  or  on  behalf 
of  some  person  not  in  any  way  appearing  upon  the  face  of  or  men- 
tioned in  the  instrument.  Referring  to  this  rule.  Judge  Andrews, 
in  Briggs  v.  Partridge  (64  N.  Y.  357),  said :  "  We  find  no  authority 
for  the  proposition  that  a  contract  under  seal  may  be  turned  into  the 
simple  contract  of  a  person  not  in  any  way  appearing  on  its  face  to 
be  a  party  to  or  interested  in  it,  or  proof  de  hor%  the  instrument, 
that  the  nominal  party  was  acting  as  the  agent  of  another  *  *  * 
The  general  rule  is  declared  by  Shaw,  Ch.  J.,  in  Huntington  v. 
Knox  (7  Cush.  374),  '  where  a  contract  is  made  by  deed  under  seal, 
on  technical  grounds  no  one  but  a  party  to  the  deed  is  liable  to  l>e 
sued  upon  it,  and,  therefore,  if  made  by  an  attorney  or  agent  it  must 
be  made  in  the  name  of  the  principal  in  order  that  he  may  be  a  party, 
because  otherwise  he  is  not  bound  by  it.' "  To  the  same  effect  is 
Schaefer  v.  Ilenkel  (75  N.  Y.  378). 

It  follows  that  on  account  of  the  errors  thus  committed  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellants  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Kumsey  and  Ingraham,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lants to  abide  event. 
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Gaston  H.  Hughes,  as  Administrator  with  the  Will  Annexed  of 
Albert  E.  Hughes,  Deceased,  Eespondent,  v.  Edward  M.  Har- 
LAM,  Appellant. 

Chattel  mortgage —  eonteyanee  of  personal  property  to  be  void  upon  payment  of  a 
promissory  note,  but  absolute  if  ihs  note  be  not  paid  in  the  lifetime  of  the  trans- 
ferer— right  of  the  personal  representatives  of  the  transferer  to  redeem — such  right 
cannot  be  surrendered — form  of  pleading  in  an  action  to  redeem, 

A  written  instrument  by  which  personal  property  is  transferred  subject  to  the 
condition  that  if  the  transferer  pays  a  certain  promissory  note  payable  to  the 
order  of  the  transferee,  the  transfer  shall  be  null  and  void,  but  that  if  the  trans- 
ferer dies  before  paying  the  note,  then  the  transfer  shall  be  unconditional  and 
absolute,  is  a  chattel  mortgage  and  not  a  bill  of  sale. 

Upon  the  death  of  the  transferer  the  legal  title  to  the  mortgaged  property  vests 
in  the  transferee  subject  to  the  equitable  right  of  the  personal  representatives 
of  the  transferer  to  redeem  the  personal  property  upon  paying  the  debt. 

This  right  of  redemption  is  conferred  by  the  law  and  cannot  be  surrendered  by 
the  transferer. 

What  allegations  contained  in  the  complaint  In  an  action  by  the  personal  repre- 
sentatives of  the  transferer  against  the  transferee  are  sufficient  to  establish  the 
plaintiffs'  right  to  redeem,  considered. 

Appeal  by  the  defendant,  Edward  M.  Harlain,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
13th  day  of  June,  1898,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

Delos  Mc  Curdy  J  for  the  appellant. 

William  F.  Macliae^  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiffs  testator,  Albert  E.  Hughes,  executed  and  delivered 
to  the  defendant  a  written  instrument  by  which  certain  personal 
property,  including  a  formula  for  the  manufacture  of  "Albert's 
Rheumatic  and  Gout  Remedy,"  was  transferred  to  the  defendant 
subject  to  the  condition  that  if  the  testator  paid  his  promissory  note 
for  $3,000,  payable  to  the  order  of  the  defendant,  then  the  transfer 
should  become  null  and  void.  The  instrument,  however,  provided 
that  if  tlie  testator  died  before  the  note  was  paid,  then  the  transfer 
was  to  be  unconditional  and  absolute.     At  the  time  the  instrument 
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was  executed  the  plaintiff's  testator  was,  aud  until  his  death,  which 
occurred  a  few  days  later,  he  continued  in  possession  of  the  prop- 
erty transferred,  when  the  defendant  took  possession.  The  plain- 
tiff was  appointed  administrator  with  the  will  annexed,  and  a  tender 
having  been  made  of  the  amount  remaining  due  upon  the  note, 
accompanied  with  a  demand  for  the  possession  of  the  property 
which  defendant  refused,  this  action  was  brought  to  compel,  among 
other  things,  the  defendant  to  deliver  to  the  plaintiff  the  formula 
for  the  remedy.  The  defendant  by  his  answer  denied  substantially 
all  the  allegations  of  the  complaint,  and  alleged  that  upon  the 
death  of  plaintiff'^  testator,  before  the  payment  of  the  note,  the  for- 
mula became  his  sole  and  absolute  property. 

The  trial  court  held  that  the  instrument  was  a  chattel  mortgage, 
and  that  the  plaintiff  had  a  right  to  redeem  the  property  covered 
by  it,  subject  to  the  payment  of  any  indebtedness  to  the  defendant 
which  might  be  found  due  upon  an  accounting.  Judgment  was 
entered  to  that  effect,  from  which  the  defendant  has  appealed. 

The  conclusion  reached  by  the  trial  court  was  correct.  The  instru- 
ment was  not  a  bill  of  sale.  It  was  a  chattel  mortgage  and  nothing 
else.  It  was  given  as  collateral  security  for  the  payment  of  the  note, 
and  expressly  provided  that  it  was  to  become  "  absolutely  null  and 
void"  upon  such  payment.  The  provision  inserted  in  it,  that  if 
the  payment  was  not  made  during  the  lifetime  of  the  mortgagor, 
the  transfer  should  then  become  unconditional  and  absolute,  did 
not  change  the  character  of  the  instrument  in  any  respect.  Default 
in  the  payment  of  the  sum  secured  by  the  mortgage  occur- 
red when  the  testator  died,  and  then  the  legal  rights  of  the  parties 
were  exactly  the  same  as  though  default  had  been  made  by  the  tes- 
tator in  his  lifetime.  The  title  to  the  mortgaged  property  then 
vested  at  law  in  the  defendant,  and  nothing  was  left  to  the  plaintiff 
except  an  equitable  right  to  redeem  {Charter  v.  Stevens,  3  Den. 
33  ;  Stoddard  v.  Denison,  38  How.  Pr.  299),  which  did  not  depend 
upon  any  agreement  of  the  parties.  It  was  something  independent 
and  irrespective  of  the  parties  to  the  mortgage,  which  the  law  gave, 
and  which  it  would  not  permit  them,  even  by  agreement,  to  take  from 
the  mortgagor.  (Jones  Chat.  Mort.  [4th  ed.]  §  682 ;  Henry  v.  Davis, 
7  Johns.  Ch.  40 ;  Clark  v.  Henry,  2  Cow.  330 ;  BunacUuyh  v. 
Poolnian,  3  Daly,  237  ;  Bayley  v.  Bailey,  71  Mass.  505  ;  Newcoirib 
App.  Div.— Vol.  XXXVII.         67 
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V.  Bonham^  1  Vern.  7.)  "  The  reason  of  the  rule,"  says  Judge 
Woodruff  in  Clark  v.  Henry  {suprd)^  "is  because  it  puts  the  bor- 
rower too  much  in  the  power  of  the  lender,  who  being  distressed 
at  the  time  is  generally  too  much  inclined  to  submit  to  any  terms. 
There  is  no  exception  to  the  rule  \  Once  a  mortgage,  and  always  a 
mortgage.'  (1  Mad.  413.)  No  agreement  of  the  parties  can  aflEect 
the  doctrine  as  to  redemption  in  a  court  of  equity."  Newcomb  v. 
BonJiam  (supra)  is  directly  in  point.  There  an  absolute  conveyance 
was  given  with  a  defeasance  upon  the  payment  of  £1,000  during  the 
lifetime  of  the  grantor,  and  the  grantor  agreed  that  the  premises 
conveyed  should  never  be  redeemed  after  his  death.  The  grantor 
died  before  payment,  and,  in  proceedings  by  his  representatives 
to  redeem,  the  lord  chancellor  held  that  such  right  existed,  and  a 
decree  was  entered  to  that  effect. 

Under  the  authorities  cited  it  is  clear  that  the  plaintiff  had  a  right 
to  redeem.  It  is,  however,  urged  by  the  appellant's  counsel  that 
the  complaint  cannot  be  considered  as  one  to  redeem,  and  that  it  is 
insufficient  for  that  purpose.  The  complaint  alleged  that  the  defend- 
ant had  wrongfully  become  possessed  of  the  store  and  goods  of  the 
deceased,  and  of  a  copy  of  the  formula  for  the  making  of  the  remedy 
referred  to ;  that  the  defendant  wrongfully  claimed  the  right  to 
manufacture  and  sell  the  remedy ;  that  his  pretended  claim  was  a 
paper  writing  by  way  of  chattel  mortgage  or  lien  obtained  from  the 
deceased  on  an  alleged  indebtedness  of  $3,000 ;  that  the  plaintiff 
was  ready  and  willing  to  pay  and  had  duly  tendered  to  defendant 
any  sum  due  from  deceased  to  him.  The  relief  asked,  among  others, 
was  that  the  defendant  deliver  to  the  plaintiff  possession  of  the 
formula,  and  that  an  accounting  be  had  to  determine  the  amount  due 
the  plaintiff.  The  facts  alleged  in  the  complaint  were  sufficient  to 
show  in  the  plaintiff  a  right  to  redeem,  and  the  action  was  properly 
treated  by  the  trial  court  as  one  instituted  for  that  purpose.  (Cas- 
aerly  v.  Witherhee,  119  N.  Y.  522 ;  Rogers  v.  iY.  1\  db  T.  Z.  Co.y 
134  id.  219.)     The  judgment,  therefore,  was  right. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingbaham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Digitized  by 


Googk 


SCHLESINGER  v.  COLUMBIAN  FIRE  INS.  CO.     531 


App.  Div.]  First  Department,  February  Term,  1899. 

Edwakd  Schlesinger,  Respondent,  v.  Columbian  Fike  Insurance 
Company  of  America,  Appellant. 

Insurance  —  circumstances  justifying  a  finding  that  a  party  issuing  a  binding  slip 
and  a  party  making  an  appraisal  were  agents  of  an  insurance  company. 

In  an  action  upon  a  binding  slip  issued  by  one  Philips  as  agent  for  the  defend- 
ant, a  fire  insurance  company,  to  which  the  defense  was  interposed  that  Philips 
had  no  authority  to  issue  the  binder,  it  appeared  that  on  the  day  of  its  issue, 
the  4th  of  January,  1893,  Philips,  who  occupied  an  office  leased  by  the  defend- 
ant, and  upon  which  its  sign  was  displayed,  and  who  used  stationery  bearing  his 
name  as  its  agent,  issued  a  number  of  other  binders  which  the  defendant  recog- 
nized as  binding  upon  it  by  thereafter  receiving  premiums  and  issuing  policies 
to  take  their  place,  the  premiums  being  deposited  by  Philips  in  a  bank  to  his 
credit  as  agent  of  the  defendant,  but  that  on  the  ninth  of  the  same  month  he 
wrote  asking  for  th^  return  of  several  binders,  including  the  one  issued  to  the 
plaintiff,  which  request  had  not  been  complied  with  on  the  tenth,  when  the 
loss  occurred.  It  also  appeared  that  one  White  was  engaged  by  Philips  to 
adjust  the  plaintiff's  loss  and  acted  as  adjuster  to  the  knowledge  of  the  defend- 
ant's general  agent  and  signed  on  behalf  of  the  defendant  an  agreement  fixing 
plaintiff's  loss  and  the  proportionate  amount  thereof  to  be  paid  by  the 
defendant. 

JBeldy  that  the  jury  were  authorized  to  conclude  that  Philips  had  authority  to 
issue  the  binding  slip,  and  also  that  White  was  authorized  to  act  as  adjuster  of 
the  defendant  and  to  make  the  agreement  as  to  the  appraisal  which  he  did  on 
its  behalf. 

Appeal  by  the  defendant,  the  Columbian  Fire  Insurance  Com- 
pany of  America,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  7th  day  of  October,  1897,  upon  the  verdict  of  a 
jury- 

John  Winthrop  Fiske^  for  the  appellant. 

Benno  Loewy^  for  the  respondent. 

McLaughlin,  J. : 

I.  Tanenbaum,  Son  &  Co.,  insurance  brokers,  on  behalf  of  the 
plaintiff  and  many  others,  on  the  4th  of  January,  1893,  applied  to 
one  Ward  Philips,  as  agent  of  the  defendant,  for  fire  insurance. 
Out  of  the  applications  presented  Philips  accepted  over  forty,  includ- 
ing the  plaintiff's,  and  issued  a  "  binder  "  for  each  signed  by  him  as 
Buch  agent.     On  the  ninth  of  the  same  month  Philips,  upon  sta- 
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tionery  bearing  his  name  as  agent  of  the  defendant,  wrote  to  I.  Tan- 
enbaum,  Son  &  Co.  asking  that  the  defendant  be  released  from 
thirteen  of  the  risks  for  which  he  liad  on  the  fourth  issued  binders 
and  which  included  the  one  issued  to  the  plaintiflE.  He  concluded 
his  letter  by  saying :  "  The  immediate  return  of  the  binders  will 
be  deemed  a  personal  favor,  otherwise  you  will  consider  this  th& 
usual  iive  days  notice,  as  per  N.  Y.  standard  form  of  policy."  On 
January  tentli,  the  binder  issued  to  the  plaintiff  not  having  been 
then  returned,  a  fire  occurred  and  the  property  insured  was  destroyed. 
Notice  of  the  fire  was  given,  proofs  of  loss  served,  and  thereafter 
one  White  was  engaged  by  Philips  to  adjust  the  plaintiff's  loss,  and 
he,  to  the  knowledge  of  the  defendant's  general  agent,  acted  as- 
adjuster.  An  agreement  was  subsequently  reached  as  to  the  loss 
sustained  by  the  plaintiff,  which  was  reduced  to  writing,  signed  by 
White  on  behalf  of  the  defendant,  by  adjusters  of  other  insurance 
companies,  and  by  the  plaintiff,  which  fixed  the  total  loss  at 
$26,947.80,  and  the  proportionate  amount  to  be  paid  by  the  defend- 
ant at  $2,616.30.  The  defendant  refused  to  pay  its  proportionate 
amount  of  the  loss  upon  the  ground  that  Philips,  in  issuing  the 
binder,  had  no  authority  to  do  so,  and  that  his  act  was  not  binding 
upon  the  defendant.     This  action  was  then  brought. 

At  the  close  of  the  trial  the  question  was  submitted  to  the  jury  to 
determine  whether  Philips,  on  the  day  the  binder  was  issued,  had 
authority  from  the  defendant  to  issue  the  same,  coupled  with  instruc- 
tions that  if  he  did  not,  then  the  verdict  must  be  for  the  defendant. 
The  plaintiff  had  a  verdict,  and  from  the  judgment  entered  thereon 
this  appeal  is  taken.  The  appeal  being  solely  from  the  judgment, 
only  exceptions  taken  upon  the  trial  are  brought  up  for  review. 
(  Wright  v.  Ilaskin  Wood  Vulcanizing  Co.y  76  Hun,  340.)  The 
principal  exceptions  relied  upon  were  those  taken  to  the  refusal  to 
dismiss  the  complaint  at  the  close  of  plaintiff's  case,  and  to  direct  a 
verdict  at  the  close  of  the  whole  case.  The  appellant's  counsel  urges 
that  the  court  erred  in  not  granting  one  or  the  otlier  of  these  motions, 
for  the  reason  that  sufficient  evidence  was  not  introduced  to  justify 
a  finding  that  Philips,  on  the  fourth  of  January,  was  authorized  to 
issue  the  binder  in  question.  A  reference  to  some  of  the  evidence 
bearing  upon  the  subject  will  show  that  the  learned  counsel  misap- 
prehends its  force,  and  that  there  was  sufficient  evidence  to  go  to 


Digitized  by 


Googk 


SCHLESINGER  v,  COLUMBIAN  FIRE  INS.  CO.     533 


App.  Div.]  First  Dbpartment,  FEBRUAitY  Term,  1899. 

the  jury  on  the  questions  involved.  At  the  time  the  binder  was 
issued  Philips  was  occupying  an  office  leased  by  the  defendant  with 
others,  and  upon  which  its  sign  was  displayed.  The  defendant  had 
supplied  him  prior  to  the  fire  with  stationery,  upon  which  appeared 
his  name  as  its  agent.  Not  only  this,  but  the  defendant  recognized 
Philips'  act  in  issuing  some  of  the  binders,  signed  by  him  on  the 
fourth,  as  binding  upon  it,  by  thereafter  receiving  premiums  and 
issuing  policies  to  take  their  place.  In  some  of  tliese  policies  the 
insurance  was  stated  to  commence  prior  to  January  fourth,  and  the 
premiums  were  deposited  by  Philips  in  a  bank  to  his  credit  as  agent 
of  the  defendant.  These  facts,  taken  in  connection  with  the  act  of 
the  defendant  with  reference  to  the  appraisal  of  the  damages,  the 
participation  of  White  as  its  representative  therein  without  objec- 
tion, were  clearly  sufficient  to  justify  a  finding  that  Philips  had 
authority  to  bind  the  defendant  by  the  issuance  of  the  binder  in 
question.  His  issuance  to  I.  Tauenbaum,  Son  &  Co.  of  the  dif- 
ferent binders  on  the  fourth  of  January,  and  his  rejection  of  the 
other  applications,  was  one  act,  and  the  recognition  by  tlie  defend- 
ant that  Philips  had  authority  in  any  of  the  cases  was  in  itself 
sufficient  to  justify  the  conclusion  that  he  had  authority  in  the 
others.  And  that  the  defendant  did  recognize  that  he  had  such 
authority  is  evidenced  by  the  fact  that  it  accepted  the  premiums 
and  thereafter  issued  policies  to  take  the  place  of  some  of  the 
binders. 

We  are  also  of  the  opinion  that  there  was  sufficient  evidence  to 
justify  the  jury  in  finding  that  White  was  authorized  to  act  as 
adjuster  of  the  defendant,  and  that  he  had  authority  to  make  tlie 
agreement  as  to  the  appraisal  which  he  did  on  its  behalf.  The  gen- 
eral agent  of  the  defendant  knew  that  White  was  engaged  by 
Philips  and  was  acting  as  its  adjuster,  and  that,  in  case  of  a  disagree- 
ment as  to  the  amount  of  loss  sustained  by  the  plaintiff,  an  appraisal 
would  be  had.  He  acquiesced  in  what  White  was  doing,  and  did 
not  repudiate  his  acts  until  after  the  defendant's  proportionate  share 
of  the  loss  had  been  fixed  and  determined.  After  the  defendant 
had  thus  permitted  White  to  act  with  others  interested  in  fixing  the 
loss,  good  faith,  honesty  and  fair  dealing  require  that  it  should  not 
thereafter  be  heard  to  say  that  White  had  no  authority  to  do  what 
he  did. 
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The  other  exceptions  raised  by  the  defendant  liave  been  consid- 
ered, but  are  equally  without  merit. 

It  follows  that  the  judgment  appealed  from  must  be  aflSrmed^ 
with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  J  J., 
cojicurred. 

Judgment  affirmed,  with  costs. 


Norman  C.  Raff  and  Frank  R.  Gammon,  Respondents,  v,  Koster, 
BiAL  &  Company,  Appellant. 

Failure  to  serve  a  biU  of  particulars — the  wJiok  anstoer,  containing  a  general  denial, 
a  drfense  of  payment  and  a  counterclaim,  should  not  be  stricken  out. 

Where  an  answer  consists  of  ar  general  denial,  a  defense  of  payment  and  a  counter- 
claim, the  failure  of  the  defendant  to  comply  with  an  order  requiring  him  to 
serve  a  bill  of  particulars  of  the  defense  and  counterclaim  should  not  be  visited 
with  the  penalty  of  having  the  whole  answer  stricken  out. 

Semble,  that  an  order  should  be  made  in  accordance  with  section  531  of  the  Code 
of  Civil  Procedure,  precluding  him  from  giving  evidence  in  support  of  the 
counterclaim  and  defense. 

Appeal  by  the  defendant,  Koster,  Bial  &  Company,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term,  bearing 
date  the  7th  day  of  l^^ovember,  1898,  as  resettled  by  an  order  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  tiie  16th  day  of  November,  1898, 
striking  out  in  all  respects  the  defendant's  amended  answer. 

Edward  W,  S.  Johnston,  for  the  appellant. 

James  Harold  Warner,  for  the  respondents. 

Van  Brdnt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  a  breach  of  con- 
tract. The  amended  answer  consisted  of  allegations  amounting  to 
a  general  denial,  payment  and  a  counterclaim  for  damages  arising 
from  a  breach  of  the  agreement  alleged  in  the  complaint  and 
answer.  A  bill  of  particulars  having  been  ordered  and  served,  an 
order  was  made  upon  notice  directing  the  defendant  to  serve  a 
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further  bill  of  particulars  of  the  defendant's  defenses  and  counter- 
claims. The  defendant  served  a  further  bill  of  particulars  which,  it 
is  claimed,  failed  to  comply  with  the  provisions  of  the  order.  There- 
upon, a  motion  was  made  to  strike  out  the  defendant's  answer,  which 
motion  was  granted,  and  from  the  order  thereupon  entered  this 
appeal  is  taken. 

In  the  consideration  of  the  questions  involved  upon  this  appeal, 
the  propriety  of  the  orders  directing  the  bill  of  particulars  and  the 
further  bill  of  particulars  is  not  before  us,  they  not  having  been 
appealed  from,  and  so  far  as  this  appeal  is  concerned  the  defendant 
was  bound  to  comply  with  those  orders.  Nor  is  it  necessary  to  dis- 
cuss tho  question  as  to  the  power  of  the  court  to  strike  out  the 
entire  answer  of  the  defendant  because  of  a  failure  to  comply  with 
an  order  to  furaish  a  bill  of  particulars  in  respect  to  a  counterclaim 
or  defense  contained  in  the  answer,  independent  of  the  general 
denial ;  because  it  seems  to  us  that,  even  assuming  that  the  court  had 
the  power,  it  should  not  have  stricken  out  the  whole  answer  for  the 
failure  upon  the  part  of  the  defendant  to  comply  with  the  order 
requiring  a  bill  of  particulars  of  the  counterclaim  or  of  the  affirma- 
tive defenses.  The  defendant  should  have  been  allowed  to  have  the 
benefit  of  his  general  denial,  notwithstanding  his  failure  to  comply 
with  the  orders  of  the  court  aflfecting  separate  and  distinct  defenses. 

A  failure  to  comply  with  an  order  of  the  court  of  this  character 
should  not  be  visited  with  the  penalty  of  having  the  whole  of  an 
answer  stricken  out,  but  rather  an  order  should  be  made  in  harmony 
with  the  rules  down  in  section  531  of  the  Code  of  Civil  Procedure 
in  respect  to  the  furnishing  of  a  bill  of  particulars  of  an  account, 
where,  if  the  party  fails  to  furnish  such  bill  of  particular  when 
properly  demanded,  he  is  precluded  from  giving  evidence  of  the 
account  at  the  trial. 

We  think,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  doflars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Barrett,  Rumsey,  Patterson  and  O'Brien,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars*  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Gertrude  Walker,  Appellant,  v.  Edward  Thompson  Compant, 

Respondent. 

Contract  — contribution  to  a  literary  work  —  under  wTiat  contract  it  must  be  satis- 
facto7'y  to  tfie  publi^Jiers. 

A  publishing  company,  intending  to  publish  a  literary  work  over  its  own  name, 
solicited  contributions  to  the  work  under  a  contract  containing,  among  others, 
the  following  clauses:  **  The  publishers  reserve  to  themselves  the  right  to 
reject  the  contribution,  provided  they  do  not  consider  it  up  to  the  proper 
standard.  The  further  right  is  reserved  to  make  such  editorial  .changes  in  the 
manuscript  as  are  deemed  necessary;  this  right  extends  to  the  rejection  of  any 
portion  of  the  manuscript." 

Hddy  that  the  publishing  company  was  entitled  to  arbitrarily  reject  a  contribu- 
tion, unless,  perhaps,  such  rejection  was  with  a  fraudulent  intent. 

A  complaint  in  an  action  to  recover  damages  for  the  breach  of  such  a  contract, 
which,  in  addition  to  alleging  the  tender  and  rejection  of  the  contribution, 
further  alleges  that  the  article  was  fully  equal  in  form  and  merit  to  any  of  the 
articles  published  by  the  defendant,  and  that  said  article  was  rejected  by  the 
defendant  without  reasonable  cause,  does  not  set  forth  facts  constituting  a 
cause  of  action. 

Appeal  by  the  plaintiff,  Gertrude  Walker,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  June, 
1898,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  tlie  New  York  Trial  Term. 

Herbert  H.  Walker^  for  the  appellant. 

John  Z.  Hilly  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  damages  on  a  written  contract 
made  between  the  defendant  and  one  Herbert  H.  Walker  and  assigned 
by  said  Walker  to  the  plaintiff,  wlierein  the  said  Walker  agreed  to 
write  an  article  on  "  False  Representations  and  Deceit,"  for  a  work 
which  the  defendants  were  publishing,  called  "  The  Encyclopedia  of 
Pleading  and  Practice."  The  complaint  set  out  the  contract,  which 
contained,  amongst  other  things,  the  following  clause :  "  The  publish- 
ers reserve  to  themselves  the  right  to  reject  the  contribution,  provided 
they  do  not  consider  it  up  to  the  proper  standard.    The  further  r  gi\t 
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is  reserved  to  make  such  editorial  changes  in  the  manuscript  as  are 
deemed  necessary ;  this  right  extends  to  tlie  rejection  of  any  por- 
tion of  the  manuscript.  If  additions  are  made  to  the  article  by 
the  publishers' editorial  staff,  the  contributor  is  to  receive  no  com- 
pensation for  such  additions.  If,  in  the  opinion  of  the  publishers, 
alterations  or  changes  in  the  manuscript  are  deemed  necessary  to 
make  the  article  conform  to  the  required  standard,  either  in  form 
or  substance,  and  it  is  thought  by  tliem  expedient  to  have  such 
alterations  or  changes  made  under  their  immediate  supervision  by 
members  of  their  editorial  staff,  the  cost  of  such  changes  or  altera- 
tions is  to  be  deducted  from  the  amount  which  otherwise  would  be 
due  the  contributor."  And  also  a  further  provision  as  follows: 
"  The  contributor  agrees  that  the  publisliers  shall  become  the  sole 
owners  of  the  copyright,  and  no  right  of  republication  of  the  con- 
tribution in  the  same  form  or  with  alteration  is  reserved  to  the 
contributor." 

The  complaint  further  alleged  performance  by  Walker  of  his  part 
of  the  contract  and  that  the  defendant  rejected  the  article  written 
by  him,  returned  the  same  and  refused  to  pay  therefor ;  and,  fur- 
ther, that  said  article  when  delivered  was  fully  equal  in  form  and 
merit  to  any  of  the  articles  published  by  the  defendant  in  its  said 
work,  and  that  said  article  was  rejected  by  the  defendant  without 
reasonable  cause. 

The  defendant  answered  admitting  the  contract  and  denying  per- 
formance upon  the  part  of  said  Walker.  The  answer  admitted  the 
receipt  of  an  article  from  Walker,  that  it  was  returned  and  that  they 
refused  to  pay  therefor ;  and  for  a  further  and  separate  defense 
alleged,  amongst  other  things,  that  the  article  was  rejected  by  the 
defendants  because  tliey  did  not  consider  it  to  be  up  to  the  proper 
standard  referred  to  in  the  contract. 

The  case  coming  on  to  be  heard,  a  motion  was  made  by  the  defend- 
ants to  dismiss  the  complaint  upon  the  ground  that  it  failed  to  set 
forth  facts  sufficient  to  constitute  a  cause  of  action.  This  motion 
was  granted  and  an  exception  was  duly  taken,  and  from  the  judg- 
ment thereupon  entered  this  appeal  is  taken. 

The  appellant  claims  that  the  complaint  was  wrongfully  dismissed 
because  there  was  nothing  sliowing  that  the  respondent  rejected  the 
App.  Div.— Vol.  XXXYII.         QS 
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article  on  the  ground  that  it  did  not  consider  it  up  to  the  proper 
standard ;  ajid,  further,  that  the  respondent  had  no  right  to  reject 
the  article  if  the  same  was  not  thought  up  to  the  proper  standard; 
that  that  was  a  question  to  be  determined  upon  the  proofs  which 
were  offered  upon  the  trial. 

We  tliink,  however,  that  the  case  comes  within  the  rule  where 
the  right  to  reject  existed  unless,  perhaps,  such  rejection  was  with  a 
fraudulent  intent.  The  defendants  were  publishei's  of  a  book  for 
which  they  were  seeking  contributions.  The  contract  showed  that 
they  intended  to  have  the  absolute  control  of  all  such  contributions^ 
and,  further,  that  they  reserved  to  themselves  the  absolute  right  to 
reject  any  contributions.  As  the  work  was  to  be  published  over 
their  names  they  were  responsible  for  its  merit,  and  they  only 
could  determine  whether  the  contributions  were  of  such  a  character 
as  they  desired  to  adopt  and  publish.  . 

The  cases  cited  by  the  counsel  for  the  appellant,  such  as  Duplex 
Safety  Boiler  Co.  v.  Garden  (101  N.  Y.  387) ;  Folliard  v.  Wallace 
(2  Johns.  395) ;  City  of  Brookhjn  v.  Brooklyn  City  E.  E,  Co.  (47 
N.  Y.  475),  and  Miesell  v.  Globe  Mut.  Life  Lis.  Co.  (76  id.  115),  do 
not  in  any  respect  apply  to  the  contract  in  question.  The  case  of 
Duplex  Company  v.  Garden  related  to  a  contract  in  respect  to  altera- 
tions to  certain  boilere  wliich  were  to  be  paid  for  as  soon  as  the  defend- 
ants were  "  satisfied  that  the  boilers  as  changed  were  a  success."  Here, 
of  course,  was  a  mechanical  contrivance  which  was  intended  to  per- 
form certain  work,  and  it  could  be  easily  ascertained  whether  the 
boilers,  after  the  repairs,  were  capable  of  doing  the  work  or  not. 
The  case  of  Folliard  v.  Wallace  involved  a  question  in  I'espect  to  the 
title  of  certain  real  estate.  The  well-settled  rules  of  law  control  the 
question  as  to  whether  the  party  should  be  satisfied  with  the  title  or 
not.  The  case  of  City  of  Brooklyn  v.  Brooklyn  City  Eailroad  Com- 
pany related  to  a  contract  providing  for  the  keeping  of  certain  streets 
in  repair,  and  as  to  all  that  class  of  crises  wliere  an  architect's  certificate 
is  required  before  payment  for  work  can  be  demanded,  it  has  been 
expressly  held  that  such  certificate  cannot  be  arbitrarily  refused.  The 
case  of  MiesM  v.  Globe  Mutual  Life  Lnsurance  Company  was  an 
action  upon  a  policy  of  life  insurance,  and  the  question  was  in  regard 
to  the  certificate  which  had  been  furnished  to  the  insurance  company, 
and  the  court  expressly  refused  to  pass  upon  the  question  as  to  whether 
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the  company  could  arbitrarily  reject  the  certificate.  They  say  :  *'  It 
is  needless  to  consider  whether  the  proposition  to  the  a^nred  included 
a  condition  that  the  certificate  should  be  satisfactory  to  the  defendant.'* 

The  defendants  in  this  case  were  publishing  this  work  over  their 
own  names.  Their  reputation  was  at  stake.  They  had  reserved  to 
themselves  the  absolute  right  to  reject  contributions,  and  the  whole 
of  the  contract  shows  that  they  intended  to  and  did  reserve  to  them« 
selves  the  right  to  treat  the  articles  of  contributors  as  they  might 
see  tit.  The  article  was  intended  to  be  a  literary  production,  which 
the  publishers  of  the  book  were  to  adopt  and  publish  as  their  own, 
and  it  was  for  them  to  determine  whether  they  were  willing  to  have 
the  contribution  form  part  of  their  work  or  not.  An  article  in  a 
legal  work  is  certainly  as  much  a  matter  of  taste  as  a  suit  of  clothes. 
It  was  held  in  Brown  v.  Foster  (113  Mass.  136)  that  where  a  suit  of 
cloth^  was  to  be  made  to  the  satisfaction  of  tliQ  employer  he  might 
arbitrarily  reject  the  same. 

We  are  of  opinion  that  the  judgment  should  be  affirmed,  with 
costs. 

Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred ;  Patterson,  J.> 
concurred  in  result. 

Judgment  affirmed,  with  costs. 


Jacob  Marks,  as  Receiver  of  Albin  Wibom,  Judgment  Debtor,, 
Appellant,  v.  Charles  Englund,  Respondent. 

BiU  of  sale  —  assumption  by  the  vendee  of  debts  of  the  vendor  —  no  demand  is  necessary 
to  put  the  vendee  in  default. 

Where  a  vendee,  as  part  consideration  for  a  bill  of  sale,  assumes  and  agrees  to 
pay  certain  debts  of  the  vendor,  il  is  the  duty  of  the  vendee  to  pay  the  debts 
immediately,  and  no  demand  is  necessary  to  put  him  in  default  with  respect  ta 
the  payment  of  such  debts. 

Appeal  by  the  plaintiff,  Jacob  Marks,  as  receiver  of  Albin  Wibom, 
judgment  debtor,  from  a  judgment  of  the  Supreme  Court  in  favcr 
of  the  defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  25th  day  of  May,  1898,  upon  the  verdict  of  a 
^'ury  rendered  by  direction  of  the  court,  and  also  from  an  order 
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entered  in  said  clerk's  office  on  the  20tli  day  of  May,  1S9S,  denying 
the  plaintiflF's  motion  for  a  new  trial  made  upon  the  minutes. 

George  Ilahn^  for  the  appellant. 

No  one  appearing  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  by  the  plaintiff,  as  receiver  of  Albin 
Wibom,  appointed  in  supplementary  proceedings.  The  complaint 
alleged  the  due  appointment  of  the  plaintiff  as  such  receiver  and 
that  in  May,  1896,  the  judgment  debter  was  the  owner  of  a  certain 
restaurant  and  hotel  business  situate  at  Sixty-sixth  street  and  Lex- 
ington avenue ;  that  in  said  month  lie  executed  and  delivered  to  the 
defendant  a  bill  of  sale  transferring  said  hotel  and  restaurant  busi- 
ness to  the  defendant  for  the  alleged  consideration  of  $10,000 ;  and 
that  it  was  agreed  that  said  consideration  should  be  paid  as  follows: 
That  the  defendant  should  cancel  an  alleged  indebtedness  of  Wibom 
to  him  amounting  to  $1,500 ;  that  $8,000  should  be  paid  by  the 
execution  and  delivery  of  a  mortgage  for  that  amount  by  the 
defendant  to  the  wife  of  the  judgment  debtor,  such  mortgage  to 
cover  the  said  restaurant  and  hotel  business  and  the  contents 
thereof,  and  that  the  defendant  should  pay  the  remaining  $1,500 
by  satisfying  and  paying  certain  debts  and  liabilities  then  owing  by 
the  judgment  debtor,  amounting  to  $1,500. 

The  complaint  further  alleged  that  the  defendant  had  not  per- 
formed said  agreement  on  his  part  in  that  he  had  not  paid  the  debts 
•of  said  Wibom  or  any  part  thereof  except  the  sum  of  $100 ;  arid  that, 
in  consequence  of  the  breach  of  contract  on  the  part  of  said  defend- 
ant above  set  forth,  said  Wibom  was  damaged  in  the  sum  of  $1,400, 
and  the  consideration  o^  such  transfer  or  bill  of  sale  failed  to  that 
amount. 

The  answer  denied  any  knowledge  or  information  sufficient  to 
form  a  belief  in  reference  to  the  obtaining  of  the  judgment  and  the 
appointment  of  the  plaintiff  as  receiver,  and  also  denied  the  allega- 
tions of  non-performance,  and  admitted,  by  not  denying,  the  transfers 
set  forth  in  the  complaint  and  for  tlie  consideration  therein  named. 

Upon  the  trial  of  the  case  the  plaintiff  offered  in  evidence  the 
proof  of  his  due  appointment  as  receiver  and  certain  portions  of  a 
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deposition  made  by  the  defendant  on  the  6th  of  August,  1897,  as  a 
witness  in  the  supplementary  proceedings,  in  which,  among  other 
things,  tlie  defendant  stated  that  all  that  he  had  paid  on  account  of 
the  debts  above-mentioned  was  the  sum  of  $100. 

The  defendant  then  offered  in  evidence  what  is  called  a  bill  of 
sale  under  seal,  dated  April  5,  1897,  whereby  Wibom,  in  considera- 
tion of  $1,500,  paid  to  him  by  the  defendant,  the  receipt  of  which 
was  acknowledged,  transferred  the  hotel  known  as  the  Palmer 
House,  in  the  city  of  New  York,  together  with  the  good  will,  fur- 
niture, stock  in  trade,  etc.,  subject,  however,  to  the  claims  of  certain 
creditors,  amounting  to  $1,595.05,  which  the  defendant  assumed  and 
agreed  to  pay. 

The  defendant  then  offered  to  prove  that  of  the  creditors  men- 
tioned in  said  bill  of  sale,  Beadleston  &  Woers  had  accepted  the 
defendant  as  their  debtor  for  the  sum  of  $310  ;  that  Spear  Brothers 
had  been  paid  $287  in  full  for  their  claim,  and  that  the  indebtedness 
of  Carstairs,  McCall  &  Co.,  amounting  to  $525,  had  been  paid.  But 
there  was  no  evidence  that  anything  had  been  paid  by  the  defendant 
to  John  Leflier  &  Co.,  nor  was  there  any  evidence  that  the  judgment 
debtor  Wibom  had  paid  anything  to  said  Leffler  &  Co. 

At  the  close  of  the  evidence  the  defendant's  counsel  moved  for 
judgment,  and  the  plaintiff  also  moved  for  the  direction  of  a  ver- 
dict, or,  if  that  was  denied,  that  he  might  be  permitted  to  go  to  the 
jury  upon  the  facts.  The  court  denied  the  plaintiff's  motion  for  a 
direction  of  a  verdict  and  directed  a  verdict  for  the  defendant,  upon 
the  ground  that,  under  the  agreement  of  sale,  the  defendant  had  a 
reasonable  time  to  pay  the  indebtedness  assumed  by  him,  and  that 
there  was  no  evidence  that  the  plaintiff  or  Wibom,  for  whom  he  was 
appointed  receiver,  tad  ever  demanded  the  payment  of  those  debts. 

From  the  judgment  thereupon  entered,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  this  appeal  is  taken. 

We  are  of  opinion  that  a  demand  was  not  necessary  in  order  to 
give  the  plaintiff  a  right  of  action  if  the  other  necessary  elements 
were  present.  This  is  expressly  held  in  Thomas  v.  Allen  (1  Hill, 
145)  and  Churchill  v.  Hunt  (3  Den.  321,  and  cases  therein  cited). 
It  is  held  in  those  cases  that,  where  there  is  an  agreement  to  pay  a 
debt  which  is  past  due,  the  agreement  is  broken  immediately  upon 
its  execution,  and  it  is  the  duty  of  the  party  agreeing  to  pay  to  do 


Digitized  by 


Googk 


542  STEVENS  v.  HEIN. 


First  Department,  February  Term,  1899.  [Vol.  37. 


430  at  once.  This  being  the  state  of  the  law,  no  demand  was  neces- 
6ary  to  put  the  defendant  in  default,  so  far  as  the  payment  of  the 
debts  mentioned  in  the  bill  of  sale  was  concerned. 

We  think,  therefore,  that  the  ground  upon  which  the  verdict  was 
directed  was  not  well  founded,  and  that  the  judgment  and  order 
appealed  from  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Barrett,  Rumsey,  Inoraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


William  B.  Stevens,  Receiver  of  the  Commonwealth  Mutual  Fire 
Insurance  Company,  Respondent,  v.  Hyman  Hein  and  David 
Fox,  Appellants,  Impleaded  with  Isaac  Pachner. 

Mutual  fire  insurance  policy  —  agreement  that  the  insured  mU  pay  assessments  levied 
under  the  laws  of  Massaehusetts — right  of  a  receiver  of  the  company  to  reenter  an 
assessment  so  levied  upon  a  resident  in  New  York  —  lex  loci  contractus  —  notice. 

Where  a  policy  of  fire  insurance,  issued  by  a  mutual  fire  insurance  company,  con- 
tains an  express  agreement  by  the  insured  to  pay,  in  addition  to  the  cash 
premiums,  all  such  sums  as  may  be  assessed  by  the  board  of  directors  of  the 
company,  pursuant  to  the  laws  of  Massachusetts,  not  to  exceed  three  times  the 
amount  of  the  premium,  and  an  assessment  is  levied  by  the  board  of  directors 
of  the  company,  and  a  judicial  determination  is  had  thereon,  according  to  the 
laws  of  the  State  of  Massachusetts,  a  receiver  of  the  company  is  entitled  to 
recover  the  amount  of  such  assessment  from  policyholders  who  are  residents 
of  the  State  of  New  York,  irrespective  of  whether  the  policy  was  a  New  York 
contract  or  one  made  in  Massachusetts,  or  whether  the  policyholders  bad  notice 
of  such  proceedings,  unless  it  appears  that  they  were'entitled  to  notice  under 
the  laws  of  Massachusetts. 

Appeal  by  the  defendants,  Hyman  Ilein  and  David  Fox,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  2l6t  day  of  September,  1898,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term  over- 
ruling the  said  defendants'  demurrer  to  the  plaintiffs  complaint, 
and  also  from  the  order  upon  which  such  judgment  was  entered. 
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B,  G,  OjppenJieim^  for  the  appellants. 
Henry  B.  Tiaomhly^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brouglit  by  the  plaintiff,  as  receiver  of  the  Com- 
monwealth Mutual  Fire  Insurance  Company  (also  appointed  ancil- 
lary receiver  in  New  York  State),  against  the  defendants  to  recover 
certain  assessments  levied  upon  them  under  a  mutual  policy  issued 
to  them  by  said  company.  Losses  having  occuiTed  rendering  neces- 
sary an  assessment  upon  the  policies  of  the  company,  pursuant  to 
the  laws  of  Massachusetts  an  assessment  was  levied  by  the  board  of 
directors  of  the  company  and  a  judicial  determination,  according  to 
the  laws  of  Massachusetts,  was  had  thereon.  The  assessment  levied 
against  the  defendants  having  been  demanded  and  refused,  this 
action  was  commenced  to  recover  the  same. 

In  support  of  the  demurrer  it  is  claimed  that  as  a  cause  of  action 
against  the  defendants,  as  shown  by  the  complaint,  depended  entirely 
upon  the  effect  of  certain  legal  proceedings  taken  in  the  courts  of 
Massachusetts,  to  which  neither  of  the  defendants  were  parties,  and 
that  as  the  complaint  shows  no  facts  constituting  a  liability  against 
them  outside  of  such  legal  proceedings,  it  was  demurrable.  To 
support  this  contention  the  defendants  claim,  firsts  that  the  contract 
was  a  New  York  contract  and  not  a  Massachusetts  contract  where- 
under  the  defendants  would  be  bound  by  proceedings  under  the 
Massachusetts  statute ;  and  secondly^  that  the  policy  being  a  New 
York  contract,  the  proceedings  in  Massachusetts  were  not  binding 
upon  the  defendants  who  were  not  parties  thereto ;  and  that  the 
contract  being  a  New  York  contract,  the  defendants  liad  a  right  to 
be  heard  in  the  matter  of  its  enforcement,  and  that  the  proper  place 
was  in  the  New  York  forum ;  and  that  they  being  residents  of  New 
York  could  not  be  concluded  by  a  proceeding  brought  entirely  under 
the  Massachusetts  statute.  They  further  claimed  that  there  was  not 
sufficient  allegation  of  notice  of  the  assessment  to  entitle  the  plain- 
tiff to  claim  its  recovery. 

It  seems  to  us,  so  far  as  the  liability  of  the  defendants  is  con- 
cerned, entirely  immaterial  whether  the  policy  in  question  was  a 
New  York  contract  or  one  made  in  the  State  of  Massachusetts,  for 
the  reason  that  there  is  an  express  agreement  in  the  policy  issued  to 
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pay,  in  addition  to  the  cash  preininms,  all  such  sums  as  might  be 
assessed  by  the  board  of  directors  of  the  company  pni'suant  to  the 
laws  of  Massachusetts,  not  to  exceed  three  times  the  amount  of  the 
premium.  Therefore,  so  long  as  the  proceedings  by  which  the 
assessment  was  arrived  at  conformed  to  the  laws  of  Massachusetts, 
there  was  a  contractual  obligation  upon  the  part  of  the  defendants 
to  pay,  the  place  of  their  residence  or  domicile,  or  the  lex  loci  con- 
tractus being,  therefore,  entirely  immaterial.  Even  if  the  contract 
was  made  in  New  York,  it  was  a  contract  to  be  bound  by  proceed- 
ings according  to  the  laws  of  the  Commonwealth  of  Massachusetts, 
and  in  the  courts  of  that  State,  and  it  appears  in  the  complaint  that 
under  such  laws  the  proceedings  for  assessment  took  place  in  tliat 
State.  Unless  the  parties  were  entitled  to  notice  under  the  laws  of 
Massachusetts,  which  does  not  appear,  the  fact  that  no  notice  of 
such  proceedings  is  alleged  in  no  way  aflfects  their  validity. 

The  objection  that  no  sufficient  notice  of  the  assessment  has  been 
alleged  seems  to  be  equally  without  foundation.  There  is  an  alle- 
gation in  the  complaint  that  written  notice  of  such  assessment  was 
made  by  mail  upon  the  defendants  within  two  years  from  the  expi- 
ration of  the  policy,  and  that  demand  was  made  for  the  payment  of 
same,  and  that  payment  was  refused  and  no  part  thereof  had  been 
paid.  Notice  by  mail  or  otherwise  was  sufficient,  and  they  certainly 
had  notice  of  the  assessment  when  the  demand  was  made  upon  them 
for  its  payment. 

We  think,  therefore,  that  the  demurrer  was  properly  overruled, 
and  that  the  judgment  should  be  affirmed,  with  costs,  and  with 
leave  to  the  defendants  to  withdraw  demurrer  and  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court  l)elow. 

Barrett,  Rdmsey,  Patterson  and  O'Brien,  JJ.,  concurred. 

Judgment  affirmed,  with  costs,  and  with  leave  to  defendants  to 
withdraw  demurrer  and  answer  on  payment  of  costs  in  this  court 
and  in  the  court  below. 
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Eliza  Mulrein,  Appellant,  v,  Chakles  Weisbecker,  Respondent. 

Equity  —  encroachment  of  the  foundation  of  a  waU  upon  adjoining  premises  —  what 
is  sufficient  to  justify  equitable  relief. 

The  eDcroachment  of  the  foundation  of  a  brick  wall,  to  the  extent  of  three  or 
four  inches,  upon  the  land  of  an  adjoining  owner,  is  sufficient  to  entitle  the 
latter  to  equitable  relief. 

Qucsre,  whether  an  encroachment  of  half  an  inch,  by  the  brick  wall  itself,  is  too 
slight  to  entitle  the  adjoining  owner  to  such  relief. 

Appeal  by  the  plaintiflf,  Eliza  Mulrein,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  9th  day  of  June,  1898, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  plaintiff's  complaint,  with  tax- 
able disbursements,  without  prejudice  to  an  action  at  law. 

Edward  J,  McGanney^  for  the  appellant. 

Henry  F,  Lippold^  for  the  respondent. 

Barrett,  J, : 

This  was  an  action  in  equity  to  compel  the  defendant  to  remove  so 
much  of  a  brick  wall  erected  upon  liis  premises  as  encroached  upon 
the  plaintiff's  adjoining  lot.  The  plaintiff  is  the  owner  of  the  house 
and  lot  No.  317  West  One  Hundred  and  Twenty-fifth  street  in  the 
city  of  New  York,  and  the  defendant  is  the  owner  of  the  adjoining 
premises  on  the  west,  namely  319  West  One  Hundred  and  Twenty- 
fifth  street.  In  1894  the  defendant  built  a  one-story  brick  extension 
to  his  house.  Tliis  extension  was  about  eighteen  feet  in  height  and 
was  some  sixty-six  feet  in  depth.  It  began  at  the  rear  of  the  plain- 
tiff's house  and  ran  back  to  the  rear  of  the  plaintiff's  lot.  The  plain- 
tiff's claim  is,  that  the  east  wall  of  this  extension  encroaches  upon 
her  lot  at  least  three  and  one-quarter  inches.  The  defendant  denies 
that  there  is  any  such  substantial  encroachment.  Upon  conflicting 
evidence  as  to  the  situation  of  the  wall  in  question  —  which  does  not 
preponderate  on  the  plaintiff's  side  sufficiently  to  warrant  a  reversal 
—  the  learned  trial  judge  found  that  there  was  a  slight  encroach- 
ment, but  that  it  did  not  exceed  one-half  of  an  inch.  Upon  this  find- 
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ing,  his  conclusion  was  that  the  encroachment  was  so  insignificant 
and  inconsiderable  as  to  deprive  the  plaintiff  of  the  equitable  relief 
asked.  He  accordingly  dismissed  the  complaint,  with  costs  to  the 
amount  of  actual  disbursements,  and  without  prejudice  to  an  action 
at  law  to  recover  the  damages  caused  by  the  continuing  trespass. 
Why,  when  he  had  reached  this  conclusion,  he  did  not  retain  the 
action  and  permit  further  proof  to  be  adduced  upon  which  an  award 
of  compensation  might  be  made,  does  not  appear. 

It  will  not  be  necessary  to  consider  the  correctness  of  the  learned 
trial  judge's  general  conclusion,  for  the  reason  that  he  plainly  over- 
looked uncontradicted  evidence  as  to  the  encroachment  of  the 
foundation  upon  which  the  defendant's  wall  is  erected.  What- 
ever conflict  there  was  as  to  the  wall  itself,  there  was  none  as  to 
this  foundation.  The  plaintiffs  husband,  Michael  Mulrein,  testified 
as  follows :  "  The  foundation  of  this  brick  wall  goes  still  further  on 
my  wife's  lot  than  the  wall  itself.  The  stone  work  and  bricks  on  the 
front  on  the  south  two  and  three-quarters,  and  the  rear  measure- 
ment about  three  and  a  half  inches,  that  is  east  of  the  wall  itself." 
And  again  upon  cross-examination  he  said  :  "  I  say  the  foundation 
projected  to  the  extent  that  I  say  over  on  the  land  belonging  to  her, 
east  of  the  brick  wall,  I  am  speaking-  now.  The  foundation 
extends  east  of  the  wall  itself  two  and  one-half  inches  in  some 
places." 

When  this  encroachment  is  added  to  that  found  with  regard  to 
the  wall  itself,  we  have  an  undoubted  encroachment  upon  the 
plaintiffs  land  of  between  three  and  four  inches.  It  is  needless  to 
say  that  the  foundation  encroachment  is  just  as  serious  as  that  above 
the  surface  of  the  land.  The  plaintiff  is  thus  effectually  deprived 
of  the  right  to  build  upon  the  full  width  of  her  land,  and  the 
defendant  has  in  effect  taken  part  of  her  land  from  her  and  appro- 
priated it,  without  her  consent,  to  his  own  use.  Whatever  question 
there  may  be  as  to  an  appropriation  of  but  one-half  of  an  inch,  as 
to  which,  in  view  of  the  simple  character  of  the  extension  and  the 
absence  of  any  element  of  special  inconvenience  in  the  surrounding 
conditions,  we  do  not  wish  to  be  understood  as  agreeing  with  the 
learned  trial  judge  —  there  can  be  none  as  to  so  serious  an  encroach- 
ment as  from  three  to  four  inches. 

There  was  no  estoppel  proved  against  the  plaintiff,  nor  was  there 
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Idches  sufficient  to  defeat  ber  equitable  action.  Sbe  knew  nothing 
of  tbe  encroachment  wben  tbe  extension  was  being  built,  nor  until 
a  survey  was  subsequently  made.  Her  husband  was  not  her  agent, 
nor  was  his  knowledge  hers.  He,  however,  warned  the  defendant's 
contractor  to  be  careful,  and  he  himself  was  not,  at  the  time  when 
the  extension  was  being  erected,  certain  as  to  the  lines. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Van  Brdnt,   P.  J.,  Rumsey,   Patterson    and    O'Brien,   JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


James  O'Bierne,  Appellant,  v.  The  New  York  Central   and 
Hudson  River  Railroad  Company,  Respondent. 

Negligenee  —  a  per wm  driving  upon  a  highway  injured  by  eollision  with  a  single 
detached  car  —  wlien  the  question  cj  contributory  negligence  is  for  the  jury, 

A  person  driving  south  along  a  public  highway,  upon  both  sides  of  which  were 
the  freight  yards  of  a  railroad,  and  which  was  crossed  by  four  tracks,  running 
from  northwest  to  southeast,  looked  south,  east  and  west  before  attempting  to 
cross  the  tracks,  and  again  (after  passing  over  one  or  more  of  the  tracks  in 
safety)  when  within  but  thirty  feet  of  the  next  track.  When  his  hoi*ses  reached 
this  track  he  heard  a  crash  to  tbe  east,  and  looking  up  saw  a  single  detached 
car  approaching  rapidly  and  about  a  hundred  feet  distant,  which  struck  his 
wagon  before  he  was  able  to  cross  the  track. 

There  was  no  brakeman  on  the  car  or  flagman  at  the  crossing. 

In  an  action  brought  by  him  against  the  railroad  company  to  recover  damages 
for  personal  injuries  thus  sustained,  it  was 

Held,  that  the  question  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  keep  looking  to  the  east  and  west  while  passing  over  the 
thirty  feet  intermediate  the  point  where  he  last  looked  and  the  track  upon 
which  the  accident  occurred,  was  for  the  jurj',  and  that  it  was  error  for  the 
court  to  nonsuit  the  plaintiff  upon  that  ground. 

Appeal  by  the  plaintiff,  James  O'Bierne,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of  October, 
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1898,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  l^ew  York  Trial  Term. 

The  plaintiff  was  injured  on  April  4,  1894,  on  Eleventh  avenue 
in  the  city  of  New  York.  He  was  driving  a  wagon  and  turned 
south  into  Eleventh  avenue  from  Thirty-third  street.  Between 
Thirty-second  and  Thirty-third  streets  four  tracks  of  the  defendant 
cross  Eleventh  avenue,  running  from  northwest  to  southeast.  On 
botli  sides  of  the  avenue  are  the  defendant's  freight  yards.  The 
plaintiff  looked  south,  east  and  west  when  he  turned  into  the  avenue, 
and  again  when  but  30  feet  distant  from  the  track  where  the 
accident  occurred,  but  no  moving  car  was  visible.  When  the  horses 
were  upon  the  track  he  heard  a  crash  to  the  east,  and  looking  up 
saw  a  single,  detached  car  approaching  rapidly  and  about  100  feet 
distant.  He  shouted  to  the  horses  and  attempted  to  get  across,  but 
the  car  struck  the  rear  wheel  of  the  wagon  and  the  plaintiff  was 
thrown  off  and  injured.  There  was  no  brakeman  on  the  car  or  flag- 
man at  the  crossing. 

Z.  K  Warren^  for  the  appellant. 
Daniel  W.  Teara^  for  the  respondent. 

Barrett,  J. : 

The  plaintiff  was  nonsuited  upon  the  ground  that  he  should  have 
kept  looking  to  the  east  and  west  while  passing  over  the  thirty  feet 
upon  his  side  of  the  track  where  the  accident  occurred.  No  point 
was  made  as  to  the  defendant's  negligence.  K  prima  facie  case  on 
that  head  was  clearly  made  out.  (Z>.,  L.  dk  W,  H.  H.  Co.  v.  Conr 
verse,  139  U.  S.  469.) 

We  think  that  the  question  of  contributory  negligence  was  also  for 
the  jury.  It  is  undoubtedly  the  duty  of  one  who  attempts  to  cross 
the  track  of  a  railroad,  at  a  point  where  rapidly  moving  trains  are 
ordinarily  to  be  expected,  to  keep  upon  the  lookout  therefor. 
There  is  no  absolute  rule,  however,  requiring  the  traveler  to  use  his 
eyes  in  a  particular  manner  at  a  particular  instant  of  time.  {Olden- 
burg V.  N.  T.  a  (&  11.  R.R.  R.  Co.,  124  N.  Y.  414.)  The  sur- 
rounding circumstances  are  always  to  be  considered  upon  the  que*; 
tion  whether  proper  prudence  was  observed.  It  was  said  in  Palmer 
V.  N.  Y.  a  <&  H.  R.  R.  R.  Co.  (112  N.  Y.  234)  that  the  plaintiff 
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"could  not  rush  heedlessly  on  to  danger  and  throw  the  result  upon 
the  defendant,  but  the  degree  of  care  required  of  a  traveler  is 
increased  or  diminished  by  the  greater  or  less  probability,  suggested 
by  the  circumstances  about  him,  that  without  it  an  injury  will 
happen." 

Applying  this  rule  to  the  case  at  bar,  we  think  it  was  for  the  jury 
to  say  whether  the  plaintiff  was  negligent.  The  locality  was  a 
public  highway,  which  the  defendant  was  using  for  purposes  other 
than  ordinary  traffic.  The  plaintiff  could  have  had  no  reason  to 
anticipate  the  sudden  appearance  of  a  rapidly  moving  train  or  car. 
He  testified  that  as  he  approached  the  tracks  he  looked  "  down  and 
*  *  *  up  and  over  "  them.  No  engine  or  car  then  appeared 
to  be  anywhere  in  motion.  In  fact,  all  was  silent  in  the  neighbor- 
hood. It  was  quite  early  in  the  morning.  There  was  no  signal  or  flag- 
man. The  plaintiff  passed  over  one  or  more  of  the  tracks  in  safety, 
and  without  incident  of  any  kind.  He  then  found  himself  within 
but  thirty  feet  of  the  remaining  track.  Here  again  he  looked  to  the 
east  and  west,  and  discovered  no  element  of  danger.  Apparently 
tliere  was  none.  It  was  while  he  was  passing  over  this  remaining 
thirty  feet  that  the  defendant  executed  the  maneuver  whereby  a  single 
car  was  put  suddenly  into  rapid  motion  without  a  brakeman  to  con- 
trol it  or  warning  to  passengers  upon  the  thoroughfare.  The  jury 
might  properly  have  found  that  the  plaintiff  could  not  have  antici- 
pated this  sudden  danger,  and  that  he  was  justified  under  the  con- 
ditions which  preceded  it  in  supposing  that  he  could,  in  a  few  sec- 
onds, pass  over  the  remaining  track  quite  as  safely  as  he  had  passed 
over  the  others. 

The  nonsuit  was  erroneous,  and  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Beunt,  P.  J.,  Rcmsey  and  O'Brien,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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The  People  of  the  State  of  New  York  ex  rel.  Jacob  M.  Gunst^ 
Respondent,  v.  Louis  A.  Goldstein,  Appellant. 

Corporation  —  right  of  its  president  to  inspect  the  stock  hook. 

The  president  of  a  corporation  is  entitled,  as  a  matter  of  right,  to  inspect  the 
stock  book  of  the  company,  and  to  make  extracts  therefrom  ;  and  his  motives 
in  seeking  to  exercise  such  right  are  immaterial. 

Appeal  by  the  defendant,  Louis  A.  Goldstein,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  26th 
day  of  January,  1899,  granting  the  relator's  motion  for  a  peremp- 
tory writ  of  mandanms,  directed  to  the  defendant,  commanding  him 
to  produce  the  stock  book  of  the  J.  M.  Gunst  Disinfecting  Company, 
and  allow  the  relator  and  his  attorney  to  inspect  the  same,  and  to 
make  extracts  therefrom. 

Abraham  B.  Schleimer^  for  the  appellant. 

Harry  Van  Neaa  Philip^  for  the  respondent. 

Barrett,  J. : 

The  order  appealed  from  commanded  the  defendant,  who  is  the 
secretary  and  treasurer  of  the  J.  M.  Gunst  Disinfecting  Company,, 
to  produce  the  stock  book  of  the  company  and  to  allow  the  relator, 
who  is  its  president,  to  inspect  it  and  to  make  extracts  therefrom. 
It  seems  strange  that  there  should  be  a  controversy  upon  such  a  sub- 
ject. The  president  of  the  company  is  clearly  entitled  to  examine 
its  books,  and  the  secretary  should  only  be  too  willing  to  permit  him 
to  do  so.  And  yet  the  defendant  opposed  the  relator's  application 
below,  and  now  appeals  from  an  order  directing  him  to  permit  the 
inspection.  We  quite  agree  with  the  defendant  that,  if  any  material 
fact  in  the  relator's  papers  was  denied,  a  peremptory  mandamus 
should  not  have  been  granted.  That  is,  undoubtedly,  the  rule.  But, 
upon  a  cAreful  analysis  of  the  affidavits  pro  and  con,  we  find  no  such 
denial.  There  is  a  mass  of  matter  in  the  respective  affidavits,  partly 
irrelevant  and  partly  argumentative,  which  has  no  real  bearing  upon 
the  application.     It  is,  for  instance,  quite  immaterial  whether  the 
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defendant  permitted  an  inspection  of  books  of  the  corporation  other 
tlian  the  stock  book,  or  whether  he  furnished  the  relator  with  an 
accurate  statement  of  the  condition  of  the  company,  or  whetlier  the 
relator  stopped  the  proper  delivery  of  the  company's  mail,  or  col- 
lected the  company's  money  without  turning  it  over  to  the  defendant. 
Then,  too,  the  relator's  motives  are  of  no  moment.  The  defend- 
ant has  no  right  to  question  them.  An  inspection  of  its  books  by 
the  president  of  the  company  is  a  matter  of  right. 

The  question,  then,  is,  did  the  defendant  refuse  to  permit  tlie  relator 
to  inspect  the  stock  book  ?  The  relator  avers  a  demand  and  refusal, 
while  the  defendant  plainly  evades  that  allegation.  He  denies  a  great 
many  other  things  —  unimportant  in  themselves — but  he  does  not 
deny  this  particular  averment.  To  illustrate,  the  relator  says  that, 
on  the  6th  day  of  January,  1899,  and  daily  since  that  time,  he  has  fre- 
quently demanded  that  the  defendant  produce  the  stock  book  for 
his  inspection.  The  defendant  denies  this  allegation  in  ipsisahnis 
verbis.  The  denial  would  be  true  if  the  relator  had  made  the  demand 
once  or  twice  since  the  sixth  day  of  January,  but  not  "  frequently." 
The  relator  further  states  that  the  defendent  in  reply  to  every  such 
demand  "  has  willfully  refused  and  does  now  willfully  refuse  to  pro- 
duce said  book,"  and  to  allow  him  to  inspect  the  same.  This 
statement  is  not  denied  at  all.  The  relator  then  alleges  that  the 
defendant,  on  the  6th  day  of  January,  1899,  locked  up  all  the  other 
books,  and  that  repeatedly  and  daily  thereafter  he  has  demanded  to 
be  allowed  to  look  at  the  same  and  has  been  refused.  To  this  irrele- 
vant allegation  the  defendant  interposes  a  denial  that  he  locked  up 
all  the  books  of  account  and  stock  hooks  of  the  corporation,  and  that 
he  has  repeatedly  and  daily  thereafter,  upon  relator's  demand, 
refused  to  allow  him  to  look  at  the  same.  This  is  a  denial  of  what 
is  not  alleged,  namely,  that  the  defendant  locked  up  the  stock 
book. 

Again,  the  relator's  attorney  deposes  to  an  additional  demand 
made  upon  the  11th  day  of  January,  1899.  He  says  that  on  that 
day,  at  the  office  of  the  company,  in  the  presence  and  on  behalf 
of  the  relator,  he  demanded  that  the  defendant  allow  the  relator  to 
inspect  the  stock  book  and  to  make  extracts  therefrom.  This  is  ia 
legal  effect  undenied.  What  the  defendant  denies  is,  that  the  attor- 
ney demanded  that ''  they  "  be  allowed  the  inspection.     The  allega- 
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tion  is  that  the  attorney  demanded  that  an  inspection  be  allowed  the 
relator,  not  the  relator  and  himself. 

Tlie  attorney  adds  that,  in  reply  to  this  latter  demand,  the  defend- 
ant, "  in  the  presence  of  Mr.  Charles  W.  Weston,  said  Gunst  and 
this  deponent,"  stated  that  he  had  removed  the  stock  book  from  the 
oiBce  of  the  company ;  that  between  the  6th  and  the  11th  days  of 
January,  1899,  it  had  at  all  times  been  out  of  the  office  of  the  com- 
pany; and  that  the  defendant  then  and  there  refused  to  allow 
"  said  Gunst,  the  president  of  the  company,  to  see  said  stock  book." 
The  denicil  here  is  that  the  defendant  made  the  reply  deposed  to  in 
the  presence  of  Weston.  It  is  not  denied  that  he  made  it.  The 
denial  would  be  true  if  the  reply  had  been  made  in  the  presence  of 
Gunst  and  the  attorney.  It  is  also  denied  that  "  during  the  times 
therein  mentioned,"  that  is,  during  the  interval  between  the  sixth 
and  the  eleventh  of  January,  the  defendant  refused  Gunst  the 
inspection,  but  it  is  not  denied  that  he  "  theji  and  there  "  refused 
it.  Nor  is  it  denied  that,  during  the  interval,  the  stock  book  had 
at  all  times  been  out  of  the  office  of  the  company. 

Thus  there  were  at  some  points  no  denials  at  all,  at  others  mere 
negatives  pregnant,  and  at  still  others  conjunctive  denials  which 
were  evasive  and  tendered  immaterial  issues.  Under  well- settled 
rules  the  allegation  of  a  demand  and  refusal  was,  therefore,  admit- 
ted. {Kay  V.  Whittaker^  44  N.  Y.  565  ;  Yoxing  v.  Catlett^  6  Duer, 
439;  Baker  v.  Bailey^  16  Barb.  54;  Hopkins  v.  Eve^^ett^  6  How. 
Pr.  159.) 

The  defendant's  affirmative  statements  that  at  no  time  were  any  of 
the  books  kept  away  from  the  relator,  and  that  they  were  open  for 
his  inspection  at  his  choice,  were  mere  conclusions.  These  state- 
ments do  not  weaken  the  legal  effect  of  the  admitted  demand  and 
refusal. 

The  order  appealed  from  was  right,  and  should  be  affirmed,  with 
costs. 

Van  Brunt,  P.  J.,  Rumsey,  Patterson  and  O'Brien,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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William  E.  Wamsley,  Appellant,  v.  Atlas  Steamship  Company,        |,5o  ^ 
Limited,  Respondent. 

Convenion — property  misplaced  on  a  ship  —  a  question  for  the  Jury  wheth^  the  pre- 
sumption aHsing  from  its  non-delicei^y  was  rebutted. 

In  an  action  to  recover  damages  for  the  conversion  of  a  box  of  photograph  nega- 
tives, it  appeared  that  the  plaintiff's  assignor  was  a  passenger  upon  the  defend- 
ant's steamship,  and  had  delivered  the  box  to  one  of  the  cabin  stewards;  that  upon 
the  arrival  of  the  steamer,  the  box  could  not  be  found;  that  for  some  weeks 
thereafter  the  plaintiff's  assignor  made  inquiries  of  the  defendant  for  the  box, 
until  he  was  finally  told  that  it  could  not  be  found,  but  that  some  months  after 
the  commencement  of  the  action,  it  was  found  in  a  locker  in  the  forepeak  of 
the  ship.  The  chief  officer  testified  that  during  a  certain  voyage  (whether  the 
one  on  which  the  plaintiff's  assignor  was  a  passenger,  or  a  subsequent  one,  he 
could  not  say)  he  ordered  certain  boxes  of  signals,  which  were  similar  in  shape 
to  the  box  of  negatives,  to  be  moved  to  this  locker,  and  upon  subsequently 
calling  for  a  box  of  signals,  a  box  was  brought  to  him  which  proved  to  be  the 
box  of  negatives:  it  appeared  that  no  thorough  search  was  made  for  the  nega- 
tives, although  the  plaintiff's  assignor  testifi^  d  that  he  participated  in  an  inspec- 
tion of  those  parts  of  the  ship  where  the  missing  box  was  likely  to  be. 
Heild,  that  the  jury  were  authorized,  upon  the  evidence,  to  find  that  after  repeated 
demands  by  the  owner  for  his  property,  the  defendant,  although  in  possession 
of  it,  refused  to  deliver  it  to  him;  and  that  whether  the  defendant  had  success- 
fully rebutted  the  presumption  of  conversion  arising  therefrom,  was  for  the 
jury  to  determine. 

Appeal  by  the  plaintiff,  William  E.  Wamsley,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  tiie  county  of  New  York  on  the  30th  day  of 
June,  1898,  upon  the  dismissal  of  the  complaint  upon  the  merits,  by 
direction  of  the  court  after  a  trial  at  the  New  Yoi'k  Trial  Term. 

Alexander  S.  Bacon^  for  the  appellant. 

Everett  P.  Wheeler^  for  the  respondent. 

Barrett.  J. : 

The  action  was  for  the  conversion  of  a  box  of  photographic  nega- 
tives and  views  owned  by  the  plaintiff's  assignor.  Lieutenant  Samuel 
F.  Massey.  This  gentleman  was  a  passenger  upon  one  of  the  defend- 
ant's steamers  plying  between  South  America,  the  West  Indies  and 
the  port  of  New  York.  He  had  this  box  of  negatives  put  on  board 
the  defendant's  steamer  Alleghany  in  the  harbor  of  Port  Limon, 
and  given  in  charge  of  one  of  the  cabin  stewards  named  Brown. 
The  box  was  simply  marked  "J.  &  F.  ]\1  artel  Cognac."  It  was  an 
App.  Div.— Vol.  XXXVII.         70 
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old  brandy  case,  which  Lieutenant  Massey  had  utilized  as  a  recepta- 
cle for  his  negatives.  The  box  was  placed  by  tlie  steward  in  either 
the  baggage  or  storage  room  —  which  is  not  entirely  clear,  or  very 
material.  The  chief  officer  testified  that  during  the  voyage  he  saw 
it  in  the  baggage  room,  while  Lieutenant  Massey  testified  that  it  was 
taken  by  Brown  to  the  storeroom.  It  was,  at  all  events,  in  the  pos- 
session of  the  defendant.  Lieutenant  Massey  did  not  attempt  to 
include  this  box  in  his  ordinary  baggage.  He  told  Brown  that  it 
would  probably  be  carried  as  freight.  lie  also  had  three  demijohns 
of  mineral  water,  which  he  was  bringing  to  this  country  to  be 
analyzed.  These  demijohns  were  with  the  box  of  negatives  and 
were  included  in  the  statement  to  Brown  as  to  carriage  as  freight. 
Upon  the  arrival  of  the  steamer  in  New  York  on  or  about  the  14th 
of  May,  1895,  a  hurried  search  was  made  for  the  box  and  then  the 
demijohns,  but  neither  was  found.  Lieutenant  Massey  then  left  the 
wharf  without  them.  He,  however,  returned  the  next  day  and 
learned  that  the  demijohns  had  been  found,  bnt  not  the  box.  He, 
together  with  Brown  and  the  wharfinger  then,  as  he  testifies, 
inspected  "  those  parts  of  the  ship  where  such  things  might  likely 
be,"  but  the  box  was  not  found.  For  some  three  weeks  thereafter 
he  went  several  times  to  the  wharf,  but  was  always  told  that  the  box 
could  not  be  found.  It  was  found,  however,  some  months  after  the 
commencement  of  the  action  in  a  locker  in  the  forepeak  of  the 
ship.  How  it  got  there,  and  why  this  locker  had  not  previously 
been  searched,,  was  not  shown.  Everything  on  that  head  was  left 
to  inference.  The  chief  officer,  it  is  true,  testified  that  at  some  time 
(but  whether  during  this  particular  voyage  or  later,  he  could  not 
with  certainty  say)  he  ordered  four  or  five  boxes  of  signals  which 
were  lying  in  the  baggage  room  to  be  moved  to  the  locker  in  the 
forepeak  of  the  ship.  This  order  was  complied  with.  The  boxes 
of  signals  were  old  whisky  cases  and  were  similar  in  shape  to  the 
box  of  negatives.  Upon  a  certain  occasion  in  the  winter  of  1895, 
after  the  commencement  of  this  suit,  this  chief  officer  gave  an  order 
to  have  one  of  the  boxes  of  signals  brought  up  to  him  on  the  bridge^ 
and  accordingly  a  box  was  brought  up  there,  which  on  being  opened 
turned  out  to  be  Lieutenant  Massey's  box  of  negatives.  This  was 
substantially  all  that  the  defendant  proved  on  the  subject.  Upon  this 
proof  it  asked  the  court  to  presume  that,  when  the  signal  boxes  were 
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moved  from  the  baggage  room,  the  box  of  negatives  was  at  the  same 
time  moved  with  them.  There  was  not  a  particle  of  evidence,  other 
than  that  of  tlie  plaintiff's  assignor,  that  any,  much  less  a  thorough, 
search  was  ever  made  for  the  missing  box.  The.  defendant  undoubt- 
edly promised  to  have  the  ship  searched,  and  told  Lieutenant  Mas- 
sey  that  it  had  done  so  without  success.  But  no  proof  on  that  head 
was  furnished.  It  is  true  that  Lieutenant  Massey  testified  that  he 
participated  in  an  inspection  of  those  parts  of  the  ship  where  such 
things  as  his  box  were  likely  to  be,  but  that  certainly  was  not  such 
a  thorough  search  as  the  defendants  promised  and  were  in  duty 
bound  to  make.  After  the  incomplete  and  partial  search  of  which 
Lieutenant  Massey  thus  speaks,  the  defendant  promised  to  look 
further,  and  told  him  tliat  the  box  would  probably  be  found  in  a  day 
or  two.  He  kept  on  inquiring,  and  the  defendant's  agents  kept  on 
assuring  him  that  the  box  was  on  board  the  vessel  —  as,  indeed,  was 
the  fact  —  until  at  last  they  gave  it  up  and  definitely  declared 
that  it  could  not  be  found.  There  was  then  no  longer  what  Mr. 
Greenleaf,  in  his  work  on  Evidence  (Vol.  2  [15th  ed.],  §  644),  speaks 
of  as  "a  mere  excuse  or  apology  for  not  delivering  the  goods  at 
present,"  but  a  final  refusal  upon  a  ground  which  the  jury  might 
have  found  to  be  untenable  and  insufficient.  At  this  point  the  door 
was  closed  against  Lieutenant  Massey ;  and  the  legal  status  of  the 
parties,  resulting  therefrom,  became  settled.  The  box  and,  also,  the 
claim  were  thereupon  assigned  to  the  present  plaintiff,  and  this 
action  was  brought. 

The  plaintiff  alleged  three  things  —  demand  of  the  box,  refusal 
and  conversion.  The  demand  and  refusal  were  admitted,  the  con- 
version denied.  It  will  be  observed  that  the  action  is  not  against 
the  defendant  as  a  common  carrier  upon  its  contract,  nor  is  it  for 
negligence  or  breach  of  duty.  In  other  words,  it  is  what  was  form- 
erly trover,  and  not  what  was  once  called  an  action  on  the  case.  To 
maintain  trover,  or  at  tlie  present  day  an  action  for  conversion,  it  is 
sufficient  for  the  plaintiff  to  show  a  refusal  to  deliver  to  him  prop- 
erty to  which  he  is  entitled,  upon  a  demand  made  upon  the  defend- 
ant while  the  property  is  in  the  latter's  possession.  {Packard  v. 
Getman^  4  Wend.  615.)  A  demand  and  refusal  is  under  some  cir- 
cumstances treated  as  but  prima  facie  evidence  of  conversion, 
which  the  defendant  may  explain  or  rebut,  as  where  the  property 
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has  been  stolen  or  lost,  and  so  cannot  be  delivered  to  the  owner. 
The  remedy  in  such  cases  was  assumpsit,  or  a  special  action  on  the 
case.  {Hawkins  v.  Hoffman^  6  Hill,  588,  and  cases  there  cited  by 
Bronson,  J.)  But  it  was  said  in  the  latter  case  that  trover  would 
lie  where  tlie  goods  have  been  lost  to  the  owner  by  the  act  of  the 
carrier,  tliough  there  may  have  been  no  intentional  wrong,  as  where 
the  goods  are  by  mistake,  or  under  a  forged  order,  delivered  to  the 
wrong  person.  In  Packard  v.  Getmaii  {supra^  upon  the  first 
appeal,  6  Cow.  757)  it  was  said  that "  a  demand  and  refusal  is  prima 
facie  evidence  of  a  conversion,  but  the  defendant  may  give  evi- 
dence to  negative  the  presumption."  And  it  was  there  held  that, 
as  the  defendant  never  had  actual  possession  of  a  particular  box, 
and  as  there  was  nothing  on  which  to  found  a  presumption  that  he 
clandestinely  secreted,  or  in  any  way  disposed  of,  this  box,  the  case 
should  have  gone  to  the  jury;  and  that  it  was  for  them  to  say 
whether  they  were  satisfied  that  the  defendant  had  converted  to  his 
own  use  the  goods  in  question.  When  this  case  came  again  (4  Wend. 
miprd)  Chief  Justice  Savage  summed  up  the  govering  rules  as  fol- 
lows :  "  Trover  lies  not  against  a  carrier  for  negligence^  as  for  losing 
a  box,  but  it  does  for  an  actual  wrong  {Salk.  655),  nor  for  goods  lost 
or  stolen  from  a  carrier  or  wharfinger ;  there  must  be  an  injurious 
conversion,  something  more  than  a  bare  omission.  (5  Burr,  2825.) 
Where  a  carrier  loses  goods  by  a^oident^  trover  does  not  lie,  but 
where  he  is  an  actor,  and  delivers  them  to  a  third  person,  though  by 
mistake,  the  action  lies.  {Peake^  49.)  It  lies  also  where  the  defend- 
ant refuses  to  deliver  the  goods  according  to  contract,  he  having  the 
possession.  (1  Taunt  391 ;  4  Esp,  157.)  But  if  lost  or  stolen,  so 
that  he  cannot  deliver  them,  and  his  inability  does  not  arise  from 
any  act  of  his  own,  trover  does  not  lie,  though  ca^e  does." 

Applying  these  principles  to  the  case  at  bar,  it  is  quite  evident 
that  the  learned  trial  judge  erred  in  taking  the  case  from  the  jury. 
Upon  the  admission  of  a  demand  and  refusal,  with  evidence  tending 
to  show  that  at  the  time  of  the  demand  the  box  was  in  the  defend- 
ant's possession,  and  that  the  defendant  had  it  in  its  power  to  give 
it  up,  the  plaintiff  was  entitled  to  rest.  (Greenl.  Ev.  supra.)  The 
defendant  was  then  authorized  to  negative  or  rebut  the  presumption 
of  conversion  arising  therefrom.  Wiiether  it  did  so  successfully, 
either  by  using  the  plaintiff's  testimony  and  making  it  its  own,  or 
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upon  the  testimony  adduced  affirmatively  by  itself,  was,  to  say  the 
least,  a  question  for  the  jury.  The  box  was  not  lost,  nor  had  it 
been  stolen.  It  was  then  on  the  ship,  in  the  defendant's  possession. 
At  least,  the  jury  might  have  drawn  that  inference  from  the  evi- 
dence adduced.  Had  the  action  been  for  negligence,  the  defendant 
could  have  shown  that  the  box  was  not  lost,  but  had  been  carefully 
put  away.  It  is  idle  to  say  that  it  was  lost  in  the  ship.  It  was  pos- 
sibly mislaid  there.  The  locus  of  possession  had  been  varied  by  the 
defendant's  own  servants,  but  the  possession  remained.  A  thorough 
search  would  have  brought  the  box  to  light.  But  even  if  it  were 
treated  as  lost,  though  simply  stowed  away  by  the  defendant  in  its 
own  vessel,  still  the  defendant  was  bound  to  show  that  its  inability 
to  deliver  the  box  did  not  arise  from  any  act  of  its  own.  The  case 
is  entirely  barren  of  evidence  upon  the  latter  head  ;  barren  of  evi- 
dence, as  we  have  seen,  of  how  the  box  came  to  be  where  it  was,  and 
equally  barren  of  evidence  as  to  why  it  was  not  searched  for  in  the 
very  place  where  it  was  ultimately  found.  The  case  comes  to  this 
then:  The  jury  were  authorized  upon  the  evidence  to  find  that, 
upon  repeated  demands  by  the  owner  for  his  property,  the  defend- 
ant, though  in  possession  of  it,  refused  to  deliver  it  to  him.  When 
called  upon  at  least  to  explain  why  it  so  refused,  the  defendant 
offered  no  evidence  to  negative  or  rebut  the  presumption  arising 
from  its  refusal,  but  contented  itself  with  furnishing  meagre  tes- 
timony from  which  inferences  favorable  to  its  contention  might  pos- 
sibly be  drawn.  The  most  that  can  be  said  upon  the  latter  head  is, 
that,  taking  all  the  circumstances  into  consideration,  the  question  of 
conversion  was  properly  for  the  jury. 

None  of  the  other  points  discussed  in  the  respondent's  brief  call 
for  special  consideration.  They  are  either  immaterial  in  their  rela- 
tion to  the  gravamen  of  the  action,  namely,  the  conversion  alleged, 
or  they  also  depend  upon  conflicting  evidence.  In  no  aspect  of  the 
case  should  there  have  been  a  dismissal  of  the  complaint. 

The  judgment  appealed  from  should,  therefore,  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Kumsey,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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Theodore  H.  Babcock,  Respondent,  v,  Everett  C.  Baker  and 

Others,  Appellants. 

Insvranee  policy  —  when  tlie  premium  is  payable  upon  its  delivery  —  its  delivery 
mthout  such  payment  is  not  a  waiver. 

Where  an  application  for  the  renewal  of  an  insurance  policy  provides  "for  which 
we  will  pay  you  premium  amounting  to  ($200.00)  two  hundred  dollars,'*  and  the 
policy  issued  upon  such  application  states  that  the  company,  "in  consideitition 
of  the  receipt  of  $200,  do  insure,'*  etc.,  and,  also,  that  if  the  company  should 
cancel  the  policy  it  "  will  return  to  the  assured  a  pro  rata  part  of  the  remain- 
ing premium  for  the  unexpired  term,"  and  that  if  the  insured  should  request 
its  cancellation,  the  company,  "after  deducting  the  charges  for  inspection  and 
the  customary  short  rates  for  the  time  the  policy  has  been  in  force,  will  return 
to  the  assured  the  remaining  portion  of  the  premium,"  the  premium  is  payable 
upon  the  delivery  of  the  policy. 

The  delivery  of  the  policy  to  the  policyholders,  without  such  payment  having 
been  made,  is  not  a  waiver  of  the  company's  right  to  demand  and  receive  the 
premium. 

Appeal  by  the  defendants,  Everett  C.  Baker  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th 
<lay  of  November,  1898,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

William  B.  Ellison^  for  the  appellants. 

Joh7i  Larhin^  for  the  respondent. 

Barrett,  J. : 

This  action  was  brought  to  recover  the  amount  of  an  insurance 
premium  upon  a  renewal  policy  issued  to  the  defendants  by  the 
plaintiffs  assignor.  The  question  is  whether  the  premium  was  pay- 
able upon  the  delivery  of  the  policy.  The  defendants  insist  that  it 
was  not,  in  the  absence  of  an  agreement  to  tliat  eflEect.  There  w»s 
here,  however,  such  an  agreement,  not  in  express  terms,  but  clearly 
implied.  The  general  rule  upon  the  subject  is  stated  by  Mr. 
Phillips  in  his  treatise  on  the  Law  of  Insurance  (Vol.  1  [3d.  ed.], 
§  505)  as  follows :  "  The  jpi^emium  on  the  whole  amount  insured  is 
usually  considered  to  be  due  on  delivery  of  the  policy  for  the  whole 
voyage  or  other  period  of  the  risk  in  a  marine  policy  ;  for  the  whole 
•or  a  certain  period  or  proportion  in  a  fire  policy ;  and  for  one  year  in 
advance  in  a  life  policy;  tliough  not  always  then  wholly  payable." 
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In  the  case  at  bar  it  is  manifest  that  the  intention  of  the  parties  was 
in  accordance  with  this  general  rule.  In  the  application  for  renewal 
the  defendants  asked  for  a  $25,000  policy  "  for  which,"  tliey  gay, 
*'  we  will  pay  you  premium  amounting  to  ($200.00)  two  hundred 
dollars."  This  plainly  meant,  we  will  so  pay  yon  upon  delivery  of 
the  policy.  It  certainly  did  not  mean  at  the  expiration  of  the 
renewed  insurance  term  of  three  years.  This  is  emphasized  by  the 
policy  itself,  which  reads  that  the  company,  "  in  consideration  of  the 
receipt  of  two  hundred  dollars,  do  insure,"  etc.  It  is  not  in  con- 
sideration of  the  receipt  of  the  defendants'  promise  to  pay  the  $200 
in  futuro^  but  in  consideration  of  its  present  and  acknowledged 
receipt.  Then,  too,  the  policy  provides  that  in  case  the  company 
«hall  cancel  the  policy  at  any  time,  it  "  will  return  to  the  assured  a 
pro  rata  part  of  the  remaining  premium  for  the  unexpired  term ;" 
and  in  case  the  assured,  under  certain  specified  circumstances,  shall 
request  its  cancellation,  the  company,  "  after  deducting  the  charges 
for  inspection  and  the  customary  short  rates  for  the  time  the  policy 
has  been  in  force,  will  return  to  the  assured  the  remaining  portion 
of  the  premium." 

It  is  entirely  clear  that  the  parties  thus  throughout  contemplated 
payment  of  the  premium  upon  delivery  of  the  policy. 

The  appellants  in  their  second  point  contend  that,  even  if  the 
premium  was  payable  in  advance,  the  unconditional  delivery  of  the 
policy  to  the  defendants  was  a  waiver  thereof.  It  was  a  waiver  in 
the  sense  that  the  insurance  at  once  took  effect,  though  the  premium 
was  not  actually  paid,  but  it  certainly  was  not  a  waiver  of  the  com- 
pany's right  to  demand  and  receive  its  money.  As  the  books  say, 
the  company  thereby  gave  the  defendants  credit,  but  it  was  the  kind 
of  credit  which  a  shopkeeper  gives  when  he  leaves  his  goods  at  a 
customer's  house  without  insisting  upon  cash  on  delivery.  There 
was  here  no  credit  for  any  given  time.  There  was  simply  a  delivery 
of  the  policy,  crediting  the  defendant  with  ability  to  pay  upon 
demand  the  premium  then  due. 

There  is  no  merit  in  the  defense  or  in  the  appeal,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Pattebson  and  O'Bbibn,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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\m  605  Citizens'  Savings  Bank  of  Stamford,  Appellant,  v.  The  Mayor, 

al66a594  AlDERMEN     AND     CoMMONALTY    OF     THE     CiTY     OF     NeW     YoRK, 

Respondent. 

Taxation  —  assessment  of  bank  stock  hdd  by  a  foreign  corporation  —  its  duty  to  appear 
before  the  assessors  —  waiver  of  the  right  to  the  deduction  —  action  to  recover  taxes 
paid  by  the  bank. 

A  foreign  corporation  owning  stocks  of  national  banks  located  in  the  city  of  New 
York  is  prima  facie  taxable  upon  such  stocks,  under  section  312  of  the  Bank- 
ing Law  of  1882  (Chap.  409),  and  it  is  incumbent  upon  such  corporation,  claim- 
ing such  taxation  to  be  illegal  on  the  ground  that  it  has  no  taxable  surplus, 
to  secure,  from  the  assessors,  the  proper  deduction  for  its  debts,  and,  failing  in 
that,  to  review  the  action  of  the  assessors  by  certiorari. 

The  right  of  a  stockholder  to  such  a  deduction  is  waived  where  he  fails  to  ask 
for  it,  and  pays  his  tax  without  objection. 

The  non-residence  of  the  foreign  corporation  does  not  excuse  its  failure  to  appear 
before  the  assessors  and  claim  a  deduction,  or  entitle  it,  four  years  after  the 
payment  of  the  last  of  four  taxes  paid  by  the  banks  under  such  assessments, 
to  maintain  an  action  to  recover  the  amount  of  such  taxes  so  paid. 

Appeal  by  the  plaintiff,  the  Citizens'  Savings  Bank  of  Stamford, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
8th  day  of  April,  1898,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

£^elc  Cowen,  for  the  appellant. 

Geo7*ge  S,  Colemaii^  for  the  respondent. 

Barrett,  J. : 

The  plaintiff,  a  Connecticut  corporation,  was,  during  the  years 
1886,  1887,  1888  and  1889,  a  stockholder  in  certain  national  banks 
located  in  the  city  of  New  York.  It  was,  in  each  of  these  years, 
assessed  for  taxation  on  its  shares  of  stock  in  such  banks.  The  tax 
was  paid  by  the  respective  banks  (it  being  a  lien  upon  the  shares  by 
statute)  and  was  charged  to  the  plaintiff.  No  complaint  was  ever 
made  to  the  assessors  with  regard  to  the  assessments,  no  deduction 
sought  from  these  officers,  and  no  review  of  their  action  attempted. 
Three  years  after  the  payment  of  the  tax  last  assessed,  the  plaintiff 
made  a  claim  upon  the  comptroller  for  tlie  return  of  the  moneys 
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paid,  and  four  years  after    such  last  payment   this    action   was 
brought. 

It  proceeds  upon  the  theory  that  the  tax,  if  not  void,  was  —  to  quote 
from  the  plaintiffs  briefs  — ''  voidable  on  showing  the  fact  that,  at 
the  time  of  the  assessment,  the  plaintiff  had  no  taxable  surplus,  and, 
therefore,  the  bank  stock  could  not  be  part  of  its  surplus."  A  suffi- 
cient answer  to  the  conclusion  drawn  from  this  proposition  is  that, 
whether  the  premise  be  correct  or  not,  the  plaintiff's  stock  in  banks 
located  here  was  prima  facie  taxable,  and  that  it  was  incumbent 
upon  it  to  secure  the  proper  deduction  for  its  debts,  and,  failing  in 
that,  to  review  the  action  of  the  assessors  by  certiorari.  ( United 
States  Trust  Co,  v.  The  Mayor,  144  N.  Y.  488.)  A  stockholder  can, 
if  he  chooses,  waive  his  right  to  such  deduction.  He  does  so  when  * 
he  fails  to  ask  for  it  and  pays  his  tax  without  a  murmur.  It  is  idle 
to  say  that  the  plaintiffs  stock  was  absolutely  exempt  from  taxation 
because  its  deposits  and  surplus  exceeded  the  value  of  its  shares,  or 
because  the  purchase  of  the  stock  was  necessarily  an  investment  of 
its  deposits.  These  positions  could  only  be  supported  by  proof  fur- 
nished to  the  tax  commissioners  upon  an  application  for  a  deduc- 
tion in  whole  or  in  part.  The  stock  was  certainly  taxable,  and  the 
commissioners  had  jurisdiction  to  assess  the  tax.  Their  jurisdiction 
under  the  statute  was  not  affected  by  the  existence  of  outside  facts 
bearing  on  the  proper  measure  of  deduction,  which  facts  were  never 
called  to  their  attention.  The  assessments  were,  therefore,  entirely 
valid.  They  were  imposed  in  strict  accordance  with  section  312  of 
the  Banking  Act  of  1882  (Chap.  409).  That  act  carefully  observed 
the  two  restrictions  upon  the  taxation  of  shares  of  national  banks 
imposed  by  section  5219  of  the  Revised  Statutes  of  the  United 
States.  As  required  by  the  Federal  statute,  it  provides,  ^r*^,  tliat 
the  tax  shall  be  laid  where  the  bank  is  located ;  and,  second,  that 
the  tax  shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the  State. 

The  plaintiff,  however,  contends  that  it  may  attack  the  assess- 
ments here  collaterally.  This  contention  is  made  upon  the  grounds : 
First,  treating  the  tax  as  voidable,  that,  although  ordinarily  a 
person  taxed  must  appear  before  the  assessoi*s  and  claim  the  deduc- 
tion which  would  wipe  out  the  assessment  in  whole  or  part,  yet  he 
App.  Div.— Vol.  XXXVII.         71 
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is  not  bound  to  do  so  where  he  had  a  valid  excuse  for  not  6oap}>ear- 
ing.  On  this  head  two  cases  are  cited  in  the  Supreme  Court  of  the 
United  States.  {Supervisors  v.  Stanley^  105  U.  S.  305 ;  IHUs  v. 
Exchange  Bank^  Id.  319.)  These  cases  are,  however,  entirely 
distinguisliable  from  the  present.  They  were  decided  nnder  our 
former  statute  of  18G6  (Chap.  761),  and  tlie  interpretation  jnit 
upon  it  by  the  Court  of  Appeals  in  The  People  v.  Dolan  (30  N.  Y. 
59).  Under  that  interpretation  the  Supreme  Court  held,  in  sub- 
stance, that  the  assessors  were  not  permitted  by  our  laws,  upon  the 
demand  of  a  stockholder  of  a  national  bank,  to  deduct  tlie  amount 
of  his  just  debts  from  the  assessed  value  of  his  stock.  For  that 
reason,  and  because  by  the  then  existing  laws  of  this  State  the  owner 
of  all  other  personal  taxable  property  was  permitted  to  deduct  such 
debts  from  the  value  of  his  stock,  the  court  further  held  that  this  act 
of  1860  was  in  that  respect  in  conflict  with  the  act  of  Congress.  It 
declared,  however,  that  the  act  was  not  rendered  wholly  void  by  such 
conflict,  nor  was  the  assessment  thereunder  of  the  shares  of  stock  in 
national  banks  of  no  effect.  Judge  Miller,  in  Supervisors  v.  Stanley 
(svpra),  summed  up  his  conclusions  in  these  words :  "  It  follows  tliat 
the  assessors  were  not  without  authority  to  assess  national  bauk 
shares  ;  that  where  no  debts  of  the  owners  existed  to  be  deducted 
the  assessment  was  valid,  and  the  tax  paid  under  it  a  valid  tax. 
That  in  cases  where  there  did  exist  such  indebtedness,  which  ought 
to  be  deducted,  the  assessment  was  voidable  but  not  void.  The 
assessing  ofliicers  acted  within  their  authority  in  such  cases  until 
they  were  notified  in  scnne  proper  manner  that  the  shareholder  owed 
jttst  debts  which  he  was  entitled  to  have  deducted.  If  they  then 
proceeded  in  disregard  of  the  act  of  Congress  the  assessment  was 
erroneous."  So  far  the  case  cited  is  directly  opposed  to  the  plain- 
tiff's main  position. 

Upon  the  particular  point  now  presented,  namely,  as  to  the  effect 
of  a  valid  excuse  for  not  appearing  before  the  assessors,  the  Supreme 
Court  said  that  where  "  the  assessors  habitually  and  intentionally,  or 
by  some  rule  prescribed  by  themselves,  or  by  some  one  whom  they 
were  bound  to  obey,  assessed  the  shares  of  the  national  banks  higher 
in  proportion  totheiractual  value  than  other  moneyed  capital  gener- 
ally, then  there  is  ground  for  recovery."  Again,  in  the  Hills  case 
that  court  said  :  "  Without  elaborating  the  matter  we  are  of  opinion 
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that,  considering  the  decision  of  the  Court  of  Appeals  of  New  York, 
the  action  of  the  assessors  in  the  case  of  Williams,  and  their  own 
testimony  in  tliis  case,  it  is  entirely  clear  that  all  affidavits  and 
demands  far  deduction  which  coxild  or  might  have   been  made 
woxdd  have  been  di»7'egarded  and  vnavailing^  and  that  the  assessors 
had  a  fixed  purpose^  generally  Jcnown  to  all  persons  interested^  thai 
no  deductions  for  debts  woidd  be  made  in  the  valuation  of  bank 
shares  for  taxationP     What  the  court  thus  in  effect  held  was  that 
the  stockholder  was  not  precluded  from  a  recovery  merely  because 
he  had  not  originally  gone  tlirough  an  idle  and  useless  form.     And 
that  is  all  that  was  held  upon  the  question  now  under  consideration. 
The  distinction  between  those  cases  and  the  present  is  obvious.     It 
cannot  even  be  pretended  that  the  assessors  in  the  case  at  bar  acted 
upon  any  such  purpose  as  seems  to  have  been  evinced  in  the  gen- 
eral action  of  such  officers  under  the  statute  of  18G6.     Under  the  act 
of   1882  (Chap.  409)  it  has  been  repeatedly  held  by  onr  courts  that 
stockholders  in  national  banks  are  entitled  to  deduct  the  amount  of 
their  just  debts  from  the  assessed  value  of  their  shares,  and  the 
local  assessors  are  constantly  making  such  deductions.     There  is  no 
"fixed  purpose"  to  the  contrary.     There  is  rather  a  liberal  purpose 
to  aflEord  proper  facilities  for  making  just  deductions  to  all  such 
shareholders,    non-resident    as  well    as    resident,  and,  indeed,  the 
books  show  that  our  courts  have  construed  the  statute  laws  of  the 
State  with  regard  to  such  deductions  most  favorably  to  non-resident 
corporations  such  as  the  present  plaintiff.      (People  ex  rel.  The  Sav- 
ings Bank  of  New  London  v.  Coleman^  135  N.  Y.  231 ;  People  ex 
rel,  Groton  Savings  Bank  v.  Barker^  154  id.  122.) 

The  plaintiff  also  contends  that  the  fact  of  its  non-residence  was  a 
valid  excuse  for  its  inaction.  The  rule  is  invoked  that  the  laws  of 
another  State  must  be  proved  here  as  facts,  and  it  is  claimed  as  a 
sequence  that  the  plaintiff,  as  a  non-resident,  should  not  bo  charged 
with  knowledge  of  our  laws.  This  point  is  also  untenable.  It  is 
not  a  question  of  knowledge  or  ignorance  of  our  laws.  It  is  purely 
a  question  of  jurisdiction.  Tlie  assessors  had  jurisdiction  to  tax 
the  shares  of  residents  and  non-residents  alike.  The  plaintiff  was 
not  bound  to  purchase  stock  of  a  bank  located  within  this  State. 
But  when  it  chose  to  do  so,  it  voluntarily  submitted  itself  to  the 
jurisdiction  of  the  State  for  all  the  purposes  of  taxation  on  account 
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of  its  ownership.  {Tapjpan  v.  Merchanu!  National  Bank^  19 
Wall.  [U.  S.]  490.)  As  was  said  in  the  latter  case :  "  If  the  State 
has  actual  jurisdiction  of  the  person  of  the  owner,  it  operates  directly 
upon  him.  If  he  is  absent  and  it  has  jurisdiction  of  his  property,  it 
operates  upon  him  through  his  property."  Under  such  circum- 
stances every  rule,  common-law  or  statutory,  which  is  binding  upon 
residents  is  equally  binding  upon  non-residents.  Were  it  otherwise, 
the  State  would  be  powerless  adequately  to  enforce  its  own  enact- 
ments with  regard  to  the  taxation  of  property  within  its  limits. 

No  other  points  are  presented  which  call  for  special  considera- 
tion.    The  judgment  was  right  and  should  be  affirmed,  with  costs. 

Van  Brunt,   P.   J.,   Rumsey,   PAriEESoN  and   O'Bbibn,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


37    564 

p?^^         Milton  S.  Arnold,  as  Surviving  Partner  of  the  Firm  of  M.  Arnold 
lf56  506  ^  CoMPANTP,  and  Jeanette  Arnold  and  Others,  as  Executors,  etc., 

of  Morris  Arnold,  Deceased,  Appellants,  v.  The  R.  Eothschild's 

Sons  Company,  Respondent. 

LeoM  —  negotiations  had  through  a  broker  —  when  they  do  not  estaUith  a  completed 

contract  of  lease. 

In  an  action  to  recover  rent  due  under  an  alleged  lease,  it  appeared  that  the  prin- 
cipals in  the  transaction  had  never  consulted  with  each  other  in  regard  thereto, 
but  had  conducted  the  negotiations  through  one  Tanenbaum.  Tanenbaum 
testified  that  the  defendant  said  it  would  take  "the  store  of  Mr.  Arnold  (the 
plaintiff's  store)  if  I  could  get  it  for  $5,000,  and  I  told  him  if  they  put  it  in  the 
shape  of  a  proposition,  in  the  form  of  an  offer,  I  would  endeavor  to  get  it. 
They  said  they  would  take  it  at  $5,000,  but  hurry  up,"  and  that  the  defendant 
further  informed  him  that  if  he  could  get  Mr.  Arnold's  store  '*  for  $5,000  for 
one  year  they  would  take  it,  and  they  authorized  me  to  close  it.  The  language 
was,  they  authorized  me  to  take  it  at  $5,000."  He  further  testified  that  he 
then  informed  Mr.  Arnold  that  he  had  "just  received  an  offer  for  $5,000  for 
your  store  and  basement  from  the  R.  Rothschild's  Sons  Company"  (the  defend- 
ant), and  that  upon  assuring  Mr.  Arnold,  after  some  further  conversation,  that 
he  could  get  a  store  which  would  suit  him  for  $1,800,  the  latter  said  **  *on 
that  statement  I  will  rent  the  store  for  $5,000  to  the  first  of  February.'  He 
said  he  would  rent  it  for  one  year  for  $5,000.    He  authorized  me  to  close  it 
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then."  And  that  after  some  further  conversation  Mr.  Arnold  ^aid,  *'  If  that  is 
the  case  you  can  close  the  sale." 

Tanenbaum  then  sent  to  the  defendant,  on  January  ninth,  the  following  letter : 
*•  Gents. —  I  have  closed  the  lease  for  you  as  directed  with  Mr.  Arnold  of  the 
store  and  has.  472  Broadway,  for  one  year  from  February  Ist,  1892,  at 
$5,000.00  rental,  payable  monthly."  He  received  the  following  reply  :  **  Mr.  T. 
Yours  received.  Mr.  R.  is  satisfied.  Yours,  etc.,  A.  M.  Rothschild."  He 
further  testified' that  subsequently,  on  the  same  day,  he  wrote  the  defendant  a 
letter  asking  under  what  State  law  the  defendant  was  organized,  and  the  indi- 
vidual names  of  its  officers,  intending  to  draw  a  lease  in  the  ordinary  and  usual 
form.  The  defendant  never  took  possession  of  the  premises  under  the  alleged 
agreement,  but  on  the  eleventh  day  of  January  wrote  to  Tanenbaum  saying 
that  it  would  be  impossible  for  it  to  "  use  Arnold's  store." 

Held,  that  the  conversations  with  Tanenbaum  could  not  be  construed  as  the  final 
agreement  between  the  parties,  but  simply  as  negotiations,  the  purpose  of  which 
was  to  bring  about  a  meeting  of  the  minds  of  the  parties  for  the  purpose  of 
enabling  him  to  reduce  the  contract  to  writing  when  it  should  have  been  made; 

That  as  the  defendant  authorized  Tanenbaum  to  negotiate  for  the  lease  of  the 
store,  while  the  proposition  made  by  him  to  Mr.  Arnold  was  for  the  store 
and  basement,  it  was  apparent  that  the  subject-matter  of  the  contract  was 
not  the  same  in  the  minds  of  both  parties. 

Barrett,  J.,  disdfented. 

Appeal  by  the  plaintiffs,  Milton  S.  Arnold,  as  surviving  partner 
of  the  firm  of  M.  Arnold  &  Co.,  and  Jeanette  Arnold  and  others, 
as  executors,  etc.,  of  Morris  Arnold,  deceased,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  13th  day  of  Octo- 
ber, 1898,  upon  the  dismissal  of  the  complaint  by  direction  of  the 
court  after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  25th  day  of  October,  1898, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Herheri  R.  Liinhxtrger^  for  the  appellants. 

Mark  M,  Schlessinger^  for  the  respondent. 

ECMSEY,  J. : 

The  action  was  brought  to  recover  two  installments  of  rent  claimed 
to  be  due  to  the  firm  of  Morris  Arnold  &  Co.,  upon  a  lease  by  which 
Arnold  &  Co.  let  to  the  defendant  a  store  in  the  city  of  New  York. 
The  defendant,  who  had  never  taken  possession  of  the  store  under  the 
alleged  lease,  denied  that  any  lease  had  ever  been  made  between  the 
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parties,  and  tke  question  presented  was  only  whether  a  completed 
lease  had  ever  been  made. 

No  evidence  was  given  by  the  defendant,  and  the  case  stands 
solely  upon  what  was  proved  by  the  plaintiff's  witnesses.  At  the 
close  of  the  plaintiff's  case  the  learned  justice  who  presided  at  the 
trial  held  that,  upon  the  facts  shown,  no  lease  was  ever  concluded 
between  the  parties,  but  that  the  agreement  sworn  to  was  simply 
a  contract  to  make  a  lease  which  had  not  yet  been  completed, 
and  for  that  reason  he  dismissed  the  complaint.  Whether  that  ruling 
was  proper  is. the  only  question  presented  upon  this  appeal. 

The  evidence  showed  that  the  principals  in  the  transaction  never 
had  any  consultation  with  regard  to  the  making  of  the  lease,  but 
all  negotiations,  so  far  as  there  were  any,  were  conducted  by  one 
Tanenbaum,  a  broker,  who  undertook  to  bring  the  parties  together 
and  complete  the  agreement ;  and  the  case  stands  solely  upon  hia 
evidence. 

It  appears  that  the  firm  of  M.  Arnold  &  Co.  were  in  possession 
of  the  building,  or  a  portion  of  the  buildiixg,  at  472  Broadway,  for 
which  they  had  a  lease  which  expired  on  the  1st  day  of  February, 
1893.  The  defendant  corporation  was  engaged  in  business  in  the  city 
of  New  York,  and,  as  Mr.  Tanenbaum  says,  desired  to  rent  a  store  for 
the  purposes  of  its  business.  It  had  had  some  negotiation  upon 
that  subject  with  Tanenbaum,  and  in  the  early  part  of  January 
he  called  at  the  premises  of  the  defendant  at  1155  Broadway  to  talk 
with  its  officers  about  renting  a  store.  Before  that  they  had  had  in 
view  a  store  at  543  Broadway,  with  regard  to  which  they  had  been 
conducting  some  negotiations  which  apparently  had  fallen  through. 
The  officers  of  the  defendant,  who  were  conducting  its  business  in 
New  York,  then  spoke  to  Tanenbaum  about  the  store  occupied  by 
Arnold  &  Co.,  and,  as  he  puts  it,  he  said  :  "  They  said  that  they  would 
take  the  store  of  Mr.  Arnold  if  I  could  get  it  for  $5,000,  and  I 
told  him  if  they  put  it  in  the  shape  of  a  proposition,  in  the  form  of 
an  offer,  I  would  endeavor  to  get  it.  They  said  they  would  take  it 
at  $5,000,  but  hurry  up,  it  is  late  in  January  and  we  want  to  occupy 
it  the  first  of  February."  He  immediately  took  a  car  and  went 
down  to  Mr.  Arnold's  office.  The  following  testimony  was  then 
given  :  "  Q.  Did  they  say  anything  to  you  about  closing  it  at  $5,000  ? 
A.  Yes,-  sir.     Q.  Tell  us  what  they  said  about  that,  whether  they 


Digitized  by 


Googk 


ARNOLD  V,  ROTHSCHILD'S  SONS  CO.  567 


App.  Div.]  First  DErAiiTMENT,  February  Term, 


authorized  you  to  close  it  at  $5,000  ?  A.  If  I  could  get  the  other 
store  for  85,000  for  one  year  they  would  take  it  and  they  authorized 
me  to  close  it.  The  language  Avas,  they  authorized  me  to  take  it  at 
$5,000."  The  witness  then  stated  that  he  went  down  and  saw  Mr. 
Morris  Arnold,  since  dead.  "  I  said  to  Mr.  Arnold  that  I  had  just 
received  an  offer  of  $5,000  for  the  store.  I  am  saying  what  I  told 
Mr.  Arnold.  I  said,  *  I  have  just  received  an  offer  for  $5,000  for  your 
store  and  basement  from  the  R.  Rothschild's  Sons  Company,'  handing 
him  the  card.  He  said,  *  I  ought  to  get  $5,500  which  I  am  paying.' 
I  said,  '  Mr.  Arnold,  it  is  late  in  the  season,  you  had  better  do  it.  I 
can  get  you  a  store  for  $1,800  which  will  suit  you.'  He  said,  'Are 
you  sure  ? '  I  said,  '  Yes,  sir.'  He  said,  *  On  that  statement  I  will  rent 
the  store  for  $5,000  to  the  iirs't  of  February.'  He  said  he  would 
rent  it  for  one  year  for  $5,000.  He  authorized  me  to  close  it  then." 
After  some  further  conversation,  the  witness  said  "  He  said,  if  that 
is  the  case  you  can  close  the  lease."  This  took  place  on  the  9tli  of 
January,  1892.  On  returning  to  his  office,  Tanenbaum  wrote,  and 
sent  by  a  messenger,  the  following  letter  to  the  defendant,  dated 
on  that  day  :  "  Gents. —  I  have  closed  the  lease  for  yon  as  directed, 
with  Mr.  Arnold,  of  store  and  has.  472  Broadway,  for  one  year  from 
February  1st,  1892,  at  $5,000.00  rental,  payable  monthly.  Yours 
truly,  Leon  Tanenbaum." 

The  messenger  who  delivered  that  letter  brought  back  a  scrap  of 
paper  upon  which  was  written  the  following:  "Mr.  T.  Yours 
received.     Mr.  R.  is  satisfied.     Yours,  etc.,  A.  M.  Rothschild." 

Tanenbaum  further  testified  that  on  the  same  day,  at  a  later  hour, 
he  caused  to  be  sent  to  the  defendant  a  letter  in  which  he  asked 
it  to  inform  him  by  return  mail  under  what  State  law  the  com- 
pany was  organized  and  the  individual  names  of  its  ofKcers.  He 
testified  that  he  wrote  this  letter  after  his  return  from  having  his 
conversation  with  Arnold  for  the  purpose  of  getting  the  information 
to  enable  him  to  draw  a  lease  ;  and  that  he  intended  to  draw  a  lease 
in  the  ordinary  and  usual  form,  and  the  information  which  hea^ked 
from  the  defendant  was  for  the  purpose  of  ascertaining  the  manner 
in  which  the  lease  was  to  be  drawn. 

It  will  be  noticed  that  Tanenbaum  at  the  time  of  his  first  direct 
examination,  in  which  he  stated  the  conversations  between  the  two 
parties  relating  to  the  lease,  does  not  say  that  the  Rothschilds  said 
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anything  to  him  about  the  manner  of  paying  the  rent.  His  atten- 
tion having  been  called  to  that  upon  a  further  direct  examination, 
he  said  that  in  his  conversations  with  the  Rothschilds  it  was  stated 
that  the  rent  was  to  be  paid  monthly,  and  having  been  asked 
whether  that  manner  of  payment  was  also  mentioned  in  his  conver- 
sation with  Mr.  Arnold,  he  answered,  *'  It  was  his  instructions.  Q. 
Both  the  monthly  payment  of  the  rent,  the  duration  of  the  term  and 
the  amount  ?  A.  Yes.  I  had  made  his  lease  originally.  Q.  And 
you  were  going  to  embody  those  things  in  a  written  agreement,  were 
you  ?     A.  Yes,  sir." 

So  it  will  be  seen  that,  at  the  time  Tanenbaum  finished  his  conver- 
sation with  Arnold  respecting  the  agreement,  he  supposed  that  a 
formal  lease  was  to  be  made,  and  he  expected  to  put  into  that  lease 
an  agreement  as  to  the  time  of  payment  of  the  rent  of  $5,000,  which 
he  said  was  the  same  sum  agreed  upon. 

The  Rothschilds  never  took  possession  of  the  premises  under  the 
alleged  agreement.  The  9th  day  of  January,  1892,  was  Saturday, 
and  on  the  eleventh,  the  Rothschilds  wrote  to  Tanenbaum  saying 
that  it  would  be  impossible  for  them  to  "  use  Arnold's  store." 
After  the  receipt  of  that  letter,  no  effort  was  made  by  Tanenbaum 
to  procure  a  written  lease,  and  nothing  further  was  done  in  that 
direction.  Subsequently,  after  the  first  installment  of  rent  had 
become  due,  an  action  was  brought  for  it  by  these  plaintiffs  against 
the  defendant,  in  which,  upon  a  trial,  the  defendant  succeeded, 
and  the  judgment  entered  in  its  favor  was  aflirmed  upon  appeal, 
after  having  been  modified  by  striking  out  a  statement  that  the  action 
was  dismissed  upon  the  merits,  and  inserting  in  place  of  it  a  statement 
that  it  was  dismissed  with  the  same  effect  in  all  respects  as  though 
the  defendant's  motion  to  dismiss  had  been  granted  at  the  close  of 
the  plaintiffs'  evidence  ;  thus  making  the  judgment  operate  merely 
as  a  nonsuit,  instead  of  a  final  determination  of  the  rights  of  the 
parties.  {Arnold  v.  The  Eothschild'a  Sons  Co.^  23  App.  Div.  221.) 
As  the  case  is  presented  here,  the  evidence  is  somewhat  different 
from  that  presented  on  the  other  trial.  Therefore,  the  decision  of 
the  Appellate  Division  upon  the  facts  there  appearing  cannot  be  of 
much  assistance  to  us. 

The  rule  ordinarily  is  that  whether  an  agreement  shall  be  con- 
strued to  operate  as  a  lease  in  jpnPHenti^  or  only  an  agreement  for  a 
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lease,  depends  upon  the  intention  of  the  parties,  to  be  collected  from 
the  wliole  contract.  {Jackson  v.  Delacroix^  2  Wend.  433.)  If  the 
agreement  contains  words  of  demise  in  prmsenti^  or  if  all  the  terms 
of  the  contract  are  included  in  the  agreement,  and  there  has  followed 
an  actual  possession  of  the  premises  by  the  lessee,  it  would  not  be 
difficult  to  say  that  the  understanding  was  that  an  actual  lease  had 
been  made,  and  that  the  contract  was  not  a  mere  agreement  to  make 
a  lease  in  the  future.  But  if  all  the  terms  of  the  contract  were  not 
finally  agreed  upon,  or  if  there  is,  upon  the  statement  of  the  alleged 
contract  between  the  parties,  any  unsettled  term,  or  if  any  of  the 
terms  of  the  agreement  are  not'clear,  and  if  it  is  understood  between 
the  parties  that  a  formal  lease  was  to  be  executed,  then  the  contract 
will  be  interpreted  as  an  agreement  to  make  a  lease,  and  not  as  a 
finally  concluded  lease  which  passes  to  the  lessee  the  right  to  the 
possession  of  the  premises,  and  which  vests  in  the  lessor  the  right  to 
recover  the  rent. 

The  contract  as  testified  to  contains  no  express  words  of  demise 
by  which  a  present  interest  passed.  That  is  not  claimed.  But  it  is 
said  that  authority  given  to  Tanenbaum  to  "  close  the  lease,"  which 
was  all  the  authority  either  party  gave  him,  necessarily  implied  that 
the  contract  was  complete  so  far  as  the  speaker  was  concerned  when 
Tanenbaum  had  procured  one  party  to  accept  the  terms  offered  by 
the  other.  -  We  do  not  think  so.  When  Arnold  authorized  Tanen- 
baum to  ''  close  the  lease,"  that  implied  that  he  should  do  something 
jet  to  make  it  a  complete  lease.  He  had  still  to  "close  it."  He 
has  told  us  what  that  meant  when  he  says  that  he  took  at  once  the 
slips  to  prepare  a  formal  instrument  to  be  executed  by  both  parties, 
and  it  is  clear  that  he  did  not  suppose  that  his  duty  was  done  until 
such  a  paper  had  been  made. 

It  is  claimed  by  the  appellants  that  if  all  the  terms  of  the  agree- 
ment were  finally  concluded  between  the  parties  so  that  nothing 
remained  except  to  reduce  those  terms  to  writing  and  execute  the 
writing,  the  contract  was  completed,  although  it  was  understood 
between  the  parties  that  a  formal  lease  should  be  executed.  It  is 
quite  true  that  where  a  valid  contract  has  been  made  by  which  the 
parties  understand  that  their  rights  are  fixed,  such  a  contract  may 
be  enforced,  although  there  may  be  a  stipulation  of  the  understand- 
App.  Div.— Vol.  XXXVIL         72 
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ing  between  them  tliat  a  more  formal  contract  shall  be  executed. 
[Sanders  v.  Pottlitzer  Bros,  Fruit  Co.,  144  N.  Y.  209.)  But  it  is 
essential  to  the  enforcement  of  such  an  informal  contract  that  the 
minds  of  the  parties  should  have  met  upon  all  the  terms  as  well  as 
the  subject  matter  of  the  contract;  and  if  anything  is  left  open  for 
future  consideration,  or  if  the  subject-matter  does  not  appear  to  be 
understood  alike  betAveen  the  parties,  the  informal  paper  cannot  form 
the  basis  of  an  agreement.  {NichoUs  v.  Granger^  7  App.  Div.  113.) 
It  is  to  be  noticed  that,  according  to  Mr.  Tanenbaum's  testimony, 
the  subject-matter  of  the  lease,  that  is  the  premises  which  were  to 
be  leased,  did  not  seem  to  be  understood  precisely  alike  by  the 
defendant  and  the  plaintiff,  or  by  the  defendant  and  himself.  He 
says  expressly  that  the  defendant  told  him  that  it  would  take 
the  store  if  it  could  get  it  for  $5,000.  He  is  equally  explicit  in 
saying  that  the  proposition  he  made  to  Mr.  Arnold  was  that  the 
defendant  would  take  the  store  and  basement  at  $5,000.  There  is 
considerable  difference  between  these  two  propositions,  and  the 
defendant,  having  offered  to  take  the  store,  would  not  have  been 
called  upon  to  accept  a  lease  of  the  store  and  basement;  so  tliat 
upon  the  testimony  of  Tanenbaum  himself  it  is  quite  clear  that  the 
subject-matter  of  the  contract  between  the  parties  had  not  been 
finally  agreed  upon.  As  the  rule  requires  that,  where  the  complaint 
has  been  dismissed  upon  the  testimony  of  the  plaintiff  only,  the 
most  favorable  inferences  must  be  drawn  in  favor  of  the  plain- 
tiff, it  must  be  assumed  undoubtedly  that,  at  the  time  of  Tan- 
enbaum's  conversation  with  the  Rothschilds,  he  spoke  of  the 
fact  that  the  rent  was  to  be  payable  monthly.  But  yet  it  is 
worthy  of  consideration  that  when  he  was  relating,  in  order  as  it 
occurred,  the  conversation  by  which  the  Rothschilds  authorized  him 
to  negotiate  with  Arnold,  he  says  nothing  about  the  fact  that  the 
rent  was  to  be  payable  monthly.  This  illustrates  the  danger  of 
construing  as  a  completed  contract  a  series  of  detached  conversa- 
tions had  by  a  broker  Avith  principals,  in  which  he  is  endeavoring  to 
bring  them  together  before  they  have  had  any  final  agreement 
between  themselves.  As  every  one  knows,  a  formal  lease  contains 
many  stipulations  which  are  not  found  in  the  contract  growing  out 
of  the  conversations  which  Tanenbaum  had  with  these  parties.  All 
those  stipulations  have  an  important  effect  upon  the  rights  of  the 
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respective  parties;  and  when  it  was  understood  that  such  a  formal 
lease  should  be  executed,  it  would  be  necessary  that  the  preliminary 
conversations  should  be  quite  full  and  explicit  as  to  tlie  terms  of  the 
contract  before  the  parties  should  be  held  to  a  completed  contract,  in 
the  absence  of  what  they  had  agreed  should  be  the  final  evidence  of 
such  a  bargain. 

In  the  case  of  Sanders  v.  Pottlitzer  Bros,  Fruit  Company 
(144  N.  Y.  209)  the  contract  between  the  parties  was  made  in 
writing.  All  the  stipulations  which  they  had  agreed  upon  were 
fully  set  out,  and  the  court  held  that  because  of  that  fact  they  were 
bound,  although  they  expected  to  put  these  formal  stipulations 
into  another  form.  The  decision  of  the  court  in  that  case  was  put 
expressly  upon  the  ground  that  it  was  understood  between  the  par- 
ties that  the  contract  was  completed  by  the  correspondence  between 
them,  and  that  it  was  subsequently  to  be  put  into  a  single  writing, 
simply  for  their  convenience  and  for  the  purpose  of  furnishing 
more  satisfactory  evidence  of  the  arrangement  which  had  been 
already  finally  completed.  But  in  this  case,  not  only  is  it  apparent 
that  the  subject-matter  of  the  contract  was  not  the  same  in  the 
minds  of  both  parties,  but  it  is  also  apparent  that  it  was  to  be  finally 
put  into  writing  for  the  purpose  of  embodying  in  it  other  stipula- 
tions which  are  usually  embodied  in  writings  of  that  kind,  and  which 
have  a  considerable  effect  upon  the  rights  of  the  parties.  Undoubt- 
edly, if,  as  a  result  of  the  conversation  which  had  been  had,  with- 
out any  further  writing  between  the  parties,  the  defendant  had 
taken  possession  of  the  store  and  basement,  thus  indicating  the 
intention  of  both  parties  that  the  final  arrangement  was  completed 
without  any  formal  lease,  a  different  question  would  have  been  pre- 
sented. But  where  it  appears,  as  here,  that  the  parties  themselves 
never  met ;  that  the  whole  transaction  was  conducted  by  an  agent, 
who  leaves  the  subject-matter  of  the  contract  in  some  doubt ;  who 
is  not  clear  in  his  testimony  as  to  all  the  terms  of  the  lease,  and 
whose  only  authority  was  to  close  the  lease  which  he  himself  has 
interpreted  as  authority  to  make  a  formal  lease,  after  tlie  terms  of 
the  arrangement  had  been  substantially  understood,  the  talk  had  by 
the  agent  is  not  to  be  construed  as  the  final  agreement  between  the 
parties,  but  simply  as  the  negotiations,  the  result  of  which  was 
to  bring  about  a  meeting  of  the  minds  for  the  purpose  of  enabling 
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liirn  to  reduce  the  contract  to  writing  when  it  should  have 
been  made.  It  is  quite  true  that  the  learned  Appellate  Division 
of  the  second  department,  in  referring  to  the  first  letter  of 
Tanenbaum  to  the  defendant,  on  the  ninth  of  January,  and  the 
receipt  of  it  to  which  Rothschild's  name  was  signed,  said  that  if  in 
addition  to  that,  there  had  been  any  proof  that  Tanenbaum  had 
actually  seen  the  plaintiffs  and  made  the  agreement  set  out  with 
them  in  his  letter,  there  would  be  great  force  in  the  argument  that 
the  transaction  amounted  to  a  complete  lease.  That  saying,  how- 
ever, was  not  necessary  to  the  determination  of  the  case,  and  it 
entirely  overlooked  the  fact  that  the  authority  to  Tanenbaum  given 
by  the  defendant  was  to  negotiate  a  lease  for  the  store,  while  the 
actual  lease  which  he  did  negotiate  was  for  the  store  and  basement, 
which  is  an  entirely  different  thing.  It  may  be  said,  too,  with  refer- 
ence to  that  paper,  that  it  is  merely  a  declai-ation  by  the  defendant 
of  what  he  had  done,  and  it  does  not  purport  to  be  any  part  of  a 
contract  or  writing  for  the  purpose  of  making  a  contract  between 
the  plaintiffs  and  the  defendant. 

This  letter  was  delivered  and  the  answer  received  by  one 
McDonald.  There  was  no  testimony  on  his  part  given  to  show  that 
the  letter  was  received  by  either  of  the  Rothschilds  who  had 
authority  to  represent  the  defendant  in  this  regard,  or  that  it  was 
signed  by  either  of  them.  He  presumed  that  he  gave  it  to  Mr. 
Rothschild,  and  the  person  to  whom  he  handed  the  letter  gave  him 
the  answer.  But  it  is  not  signed  by  defendant  and  he  does  not 
pretend  to  know  who  signed  it.  It  clearly  was  not  intended  by 
Tanenbaum  to  represent  a  contract  between  the  parties,  because  it 
contains  no  stipulations  on  the  part  of  Arnold,  and  did  not  in  any 
way  bind  him,  nor  is  it  executed  by  Tanenbaum  as  his  agent  or  on 
his  behalf.  The  only  legitimate  interpretation  that  can  be  given  to 
it  is,  that  it  was  written  for  the  purpose  of  giving  to  the  defendant 
information  as  to  the  result  of  the  negotiation  which  had  been  had 
at  that  time,  so  that  it  might  know  what  to  expect  with  relation  to 
the  store  for  which  Tanenbaum  had  been  bargaining  in  its  behalf. 

Upon  the  whole  case  we  are  satisfied  that  the  agreement  as  testi- 
fied to  by  Tanenbaum  did  not  constitute  a  lease,  but  was  simply 
an  agreement  to  make  a  lease  which  was  subsequently  to  be  reduced 
to  writing,  and  for  that  reason  neither  party  incurred  any  liability 
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to  the  other  as  the  result  of  this  conversation,  and,  therefore,  this 
action  cannot  be  maintained. 

The  jodginent  and  order  appealed  from  must,   therefore,   be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Paiterson  and  O'Bribn,  JJ.,  concurred; 
Barbett,  J.,  dissented. 

Barrett,  J.  (dissenting) : 

I  am  constrained  to  diflPer  with  ray  brethren  in  this  case.  In  my 
judgment  k  prima  fcbcie  case  of  a  completed  agreement  inprcesenti 
was  made  out.  There  was  at  least  sufficient  proof  to  go  to  the  jury 
upon  the  question  of  a  present  completed  agreement.  It  will  not 
do  to  pick  out  a  single  phrase  in  Tanenbaum's  narration  and  con- 
clusively predicate  thereon  a  mere  inchoate  agreement  for  a  lease 
to  be  executed  infuturo.  It  is  true  that  Tanenbaum  testified  that 
the  plaintiff  Arnold,  at  the  close  of  the  crucial  interview,  said  to 
him :  "  If  that  is  the  case  (referring  to  some  previous  observations 
of  Tanenbaum's  recommending  the  defendant  as  tenant)  you  can 
close  the  lease."  That  expression,  however,  may  have  implied,  and 
may  well  have  been  understood  to  mean,  "  You  can  now  complete 
the  bargain."  It  did  not  necessarily  mean,  "  You  can  draw  a  lease 
for  our  final  consideration.'.'  At  all  events,  the  jury  might  have 
looked  at  it,  in  connection  with  Arnold's  preceding  language,  as 
importing  a  present  agreement,  and  might  have  found  that  the  word 
"  lease  "  was  loosely  used  as  a  layman's  synonym  for  "  renting."  As 
there  was  a  nonsuit,  we  are  bound  to  place  upon  the  testimony  such 
inferences  as  are  most  favorable  to  the  plaintiffs.  Arnold's  preced- 
ing language  was  this :  "  On  that  statement  (a  statement  that  Tan- 
enbaum could  get  Arnold  another  store  for  $1,800)  I  will  rent 
the  store  for  $5,000  to  the  first  of  February."  Tanenbaum  added 
that  Arnold  said  that  "  he  would  rent  it  for  one  year  for  $5,000. 
He  authorized  me  to  close  it  then."  Putting  it  all  together,  the 
jury  might  fairly  have  inferred  —  had  the  evidence  been  submitted 
to  them  —  that  the  formality  of  an  unnecessary  written  lease  was 
not  intended  to  be  a  condition  precedent  to  a  binding  agreement. 
There  was  undoubtedly  evidence  from  which  the  jury  might  have 
found  that  the  defendant  authorized  Tanenbaum  to  take  the  plain- 
tiffs' store  for  it  at  $5,000  per  annum,  payable  monthly,  and  to 
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<;lose  tlie  trausaction  on  those  terms.  Armed  witli  this  authority, 
Tanenbaum  induced  tlie  plaintiff  to  agree  to  let  the  defendant 
have  the  store  on  such  terms,  and  that,  it  seems  to  me,  closed  the 
transaction.  It  was  competent  for  the  jury  to  say  that  the  minds 
of  the  parties  met,  and  that  the  bargain  for  a  year's  renting  was 
then  complete.  Nor  can  incompleteness  well  be  predicated  of  a 
variation  between  the  defendant's  offer,  as  an  offer  for  the  store,  and 
the  plaintiffs'  acceptance,  as  for  the  store  and  basement;  for  the 
reason  that  Tanenbaum  immediately  notified  the  defendant  by^  let- 
ter that  he  had  closed  for  the  store  and  basement,  and  the  defend- 
ant replied,  tlirough  A.  M.  Rothschild,  expressing  satisfaction. 
This  satisfaction  was  quite  natural,  as  the  defendant  thus  got  more 
than  it  had  bargained  for,  not  less.  It  is  said  that  the  evidence 
of  the  delivery  of  this  letter  from  Tanenbaum  to  the  defendant, 
and  of  A.  M.  Rothschild's  reply  expressing  satisfaction,  is  insufficient. 
But  these  letters  were  introduced  in  evidence  without  objection,  and 
the  defendant  did  not,  either  during  the  trial,  or  upon  its  motion 
for  a  nonsuit,  question  the  proof  on  that  head.  Its  point  was 
that  the  letters,  though  proved,  did  not  complete  the  renting.  But, 
further,  the  jury  might  fairly  have  concluded  that  the  defendant's 
letter  to  Tanenbaum,  in  which  it  states  that  it  "  cannot  use 
Arnold's  store,"  resulted  from  the  receipt  by  it  of  Tanenbaura's 
letter  and  its  knowledge  of  A.  M.  Rothschild's  reply  thereto.  It 
was  for  the  jury  to  say  whether  this  last  letter  of  its  was  written 
to  stop  an  unfinished  negotiation,  or  was  an  attempt  to  Avithdraw 
from  the  situation  in  which  its  previous  note  expressive  of  satis- 
faction with  the  bargain  had  placed  it. 

Upon  all  the  evidence  adduced,  I  think  there  was  a  question  for 
the  jury  upon  the  issue  of  a  completed  agreement,  and  that  the 
•complaint  should  not  have  been  dismissed. 

Judgment  and  order  affirmed,  with  costs. 


Digitized  by 


Googk 


FISCHER  V.  METROPOLITAN  LIFE  INS.  CO.     575 


App.  Div.]  First  Department,  February  Term,  1899. 


Elise  Fischer,  Appellant,  i\  Metropolitan  Life  Insurance  Com-  '     I  g  ^^ 
PA  NY,  Respondent.  37  575 

'  ^  »167J78 

Life  insiwance  policy —  issued  after  the  passage  of  section  92  of  the  Insurance}  Law 
—  the  defense  (^forfeiture  for  non-payment  of  premiums  must  allege  the  mailing 
of  a  thirty  days'  notice  — proof  required  that  the  party  making  tJie  affidavit  was  a 
party  mentioned  in  the  statute — proof  that  the  premium  under  a  policy,  valid  in 
its  inception,  has  been  paid. 

The  provision  of  a  policy  of  life  insurance,  issued  after  the  passage  of  section 
92  of  the  Insurance  Law  (Laws  of  1892,  chap.  690),  that  the  policy  shall  become 
void  if  any  premium,  or  installment  of  premium,  shall  not  be  paid  on  or  before 
the  date  when  it  becomes  due,  must  be  regarded  as  having  incorporated  into  it 
the  provisions  of  that  section,  enacting  that  no  policy  of  insurance  shall  be  for- 
feited by  reason  of  the  non-payment  of  any  premium  until  the  expiration  of 
thirty  days  after  the  mailing  of  the  notice  prescribed  therein;  and  when,  in  an 
action  upon  the  policy,  the  insurance  company  seeks  to  interpose  the  defense 
that  the  policy  is  forfeited  for  non-payment  of  premiums,  it  is  bound  to  allege 
and  prove  both  that  the  premium  was  not  paid,  and  that  the  notice  required 
by  the  statute  had  been  served  more  than  thirty  days  before  the  policy  had  been 
declared  forfeited. 

An  answer  which  alleges  that  no  premiums  on  the  policy  have  been  paid  since 
the  22d  of  January,  189«,  '*  whereby,  by  the  terms  and  conditions  of  said  policy, 
the  same  became,  on  the  said  22d  of  April,  1896,  null,  void  and  of  no  effect,* 
and  all  premiums  previously  paid  on  said  policy  became  forfeited  to  the  com- 
pany," but  which  does  not  set  up,  as  an  aflBrmative  defense,  service  of  the 
notice  required  by  section  92  of  the  Insurance  Law,  does  not  entitle  the  defend- 
ant to  offer  in  evidence  a  notice  and  affidavit  of  the  service  thereof  purporting 
to  be  those  required  by  that  U\w. 

Semble,  that  such  an  affidavit  can  be  read  in  evidence  only  after  proof  has  been 
given  that  the  person  making  it  was  one  of  the  persons  mentioned  in  the  stat- 
ute as  authorized  to  do  so. 

Ingraham,  J.,  dissented. 

Where  it  is  admitted,  by  the  pleadings  in  the  action,  that  the  policy  was  valid 
at  the  time  it  was  issued,  the  plaintiff  is  not  bound  to  show^  that  the  payment 
of  the  premiums  has  continued,  as  the  failure  to  pay  the  premiums  docs  not,  by 
the  express  provisions  of  the  statute,  operate  to  forfeit  the  policy;  the  fact 
that  the  plaintiff  alleges  performance  of  the  conditions  of  the  policy  does  not 
alter  the  rule. 

Appeal  by  the  plaintiff,  Elise  Fischer,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  21st  day  of  November, 
1898,  upon  the  verdict  of  a  jury,  and  also  from  an  order  bearing 
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date  the  23d  day  of  November,  1898,  and  entered  in  said  clerk's 
oflSce,  denying  the  plaintiflPs  motion  for  a  new  trial. 

George  P.  Foulk^  for  the  appellant. 

C,  If.  Bovee^  Jr.^  for  the  respondent. 

RuMSEYj  J. : 

On  the  22d  day  of  January,  1895,  the  Metropolitan  Life  Insur- 
ance Company  issued  to  the  plaintiff  its  policy  of  insurance  upon 
the  life  of  Wilhelm  Fischer,  for  the  amount  of  $1,000,  to  be  paid  to 
the  plaintiff  upon  the  death  of  the  insured. 

The  insured  died  on  the  7th  day  of  February,  1897.  The  proofs 
of  loss,  in  the  form  required  by  the  policy,  were  duly  made  out  and 
delivered  to  the  defendant  on  the  18th  day  of  February,  1897,  but 
the  defendant  refused  to  receive  them,  and  thereupon  this  action 
was  brought  to  recover  the  amount  to  which  the  plaintiff  claimed  to 
be  entitled  upon  the  policy.  A  copy  of  the  policy,  with  all  the  con- 
ditions, was  made  a  part  of  the  complaint,  and  set  out  in  full  in  that 
paper.  The  answer  admitted  that  at  the  time  mentioned  in  the  com- 
plaint the  defendant  entered  into  a  contract  of  insurance  in  writing 
with  Wilhelm  Fischer,  of  which  a  true  copy  was  set  out  in  the  com- 
plaint. It  contained  a  denial  of  certain  other  allegations  of  the 
complaint,  one  of  which  was  that  Wilhelm  Fischer  performed  all 
the  terms  and  conditions  of  the  contract  of  insurance  to  be  done 
and  performed  by  him.  In  addition  to  the  denials,  the  defendant 
alleged,  as  a  further  and  separate  defense,  the  issuing  of  the  policy 
of  insurance,  which  was  stated  to  have  been  issued  and  accepted 
upon  the  express  condition  that  if  any  premium  or  installment  of 
premium  upon  the  policy  should  not  have  been  paid  on  or  before 
the  date  it  became  due,  the  policy  should  thereupon  be  and  become 
void,  and  all  premiums  paid  thereon  should  be  forfeited  to  the  com- 
pany. It  was  further  alleged  that  on  the  22d  day  of  April,  1896, 
there  became  due  to  the  defendant  as  a  quarter-annual  premium  on 
that  policy  the  sum  of  six  dollars  and  seventy-one  cents,  which  was 
not  paid.  It  further  alleged  that  no  premiums  on  that  policy  had 
been  paid  since  the  22d  of  January,  1896,  "  whereby  by  the  terms 
and  conditions  of  said  policy  the  same  became  on  the  said  22d  day  of 
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April,  1896,  null,  void  and  of  no  effect,  and  all  premiums  previously 
paid  on  said  policy  became  forfeited  to  the  company." 

Upon  the  trial,  after  the  plaintiff  had  rested  her  case,  the  defend- 
ant proved  that  the  last  premium  paid  on  the  policy  was  paid  on  the 
22d  day  of  January,  1896.  It  further  proved  that  on  the  26th  of 
July,  1896,  the  policy  was  declared  lapsed  by  the  defendant.  There 
was  then  offered  in  evidence  by  the  defendant  a  notice  and  affidavit 
claimed  to  be  such  as  is  required  by  section  92  of  the  Insurance 
Law  (Chap.  690,  Laws  of  1892).  To  this  evidence  the  plaintiff 
objected  npon  the  ground  "  that  there  is  no  defense  set  up  in  the 
answer,  as  to  sending  any  notice,  such  as  the  law  required.  It  is 
incompetent,  irrelevant  and  immaterial,  and  does  not  comply  with 
the  statute  as  to  an  affidavit  that  is  permissible  in  such  a  case." 
This  objection  was  overruled  and  the  evidence  admitted,  and  the 
plaintiff  thereupon  excepted.  The  question  presented  arises  upon 
this  ruling  of  the  court. 

It  is  claimed  by  the  plaintiff  that  the  forfeiture  of  the  policy  con- 
stituted an  affirmative  defense  in  the  nature  of  a  confession  and 
avoidance,  and  that  to  enable  the  defendant  to  take  advantage  of  that 
defense  all  the  facts  necessary  to  constitute  a  forfeiture  must  be  set 
up  in  the  answer ;  that  one  of  those  facts  was  the  service  of  a  notice 
required  by  the  statute,  because,  until  that  notice  was  served,  the 
company  had  no  right  to  declare  the  policy  forfeited,  and  that  as 
the  service  of  this  notice  was  not  alleged  in  the  answer,  proof  of  it 
should  not  have  been  received. 

There  can  be  no  doubt  that  the  point  was  sufficiently  raised  by 
the  objection  taken  on  the  part  of  the  plaintiff  when  the  affidavit 
was  offered.  As  no  application  for  leave  to  amend  was  made  by  the 
defendant,  the  plaintiff  was  entitled  to  a  ruling  upon  the  pleadings 
as  they  stood,  and  if  under  those  pleadings  this  evidence  was  not 
competent,  the  exception  was  well  taken,  and  tlie  plaintiff  was 
entitled  to  stand  upon  it  and  to  have  her  case  judged  by  the  suf- 
ficiency of  the  pleadings  as  they  were  presented  to  the  court  npon 
the  trial. 

Besides  many  other  conditions,  the  policy  contains  a  provision  that 
if  any  premium  or  installment  of  premium  shall  not  be  paid  on  or 
before  the  date  when  it  becomes  due,  the  policy  shall  be  and  become 
App.  Div.— Vol.  XXXVII.        73 
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voidj  and  all  premiums  paid  thereon  shall  be  forfeited  to  the  com- 
pany, except  under  certain  conditions,  which  are  not  necessary  to 
be  mentioned  here.  At  the  time  the  policy  was  issued  there  was  in 
force  in  this  State  section  92  of  the  Insurance  Law,  referred  to 
above,  which  provided  that  no  life  insurance  corporation  doing 
business  in  this  State  should  declare  forfeited  or  lapsed  any  policy 
thereafter  issued  or  renewed,  nor  should  any  such  policy  be  for- 
feited or  lapsed  by  reason  of  non-payment  when  due  of  any  pre- 
mium or  installment  or  any  portion  thereof  required  by  the  terms 
of  the  policy  to  be  paid,  "  unless  a  written  or  printed  notice,  stat- 
ing the  amount  of  such  premium,  interest,  installment  or  portion 
thereof,  due  on  such  policy,  the  place  where  it  should  be  paid  and 
the  person  to  whom  the  same  is  payable,  shall  be  duly  addressed 
and  mailed  to  the  person  whose  life  is  insured,  or  the  assignee  of  the 
policy,  if  notice  of  the  assignment  has  been  given  to  the  corporation, 
at  his  or  her  last  known  post-oflSce  address,  postage  paid  by  the  cor- 
poration or  by  an  officer  thereof,  or  person  appointed  by  it  to  collect 
such  premium,  at  least  fifteen  and  not  more  than  forty-five  days 
prior  to  the  day  when  the  same  is  payable. 

"  The  notice  shall  also  state  that  unless  such  premium,  interest, 
installment  or  portion  thereof,  then  due,  shall  be  paid  to  the  cor- 
poration, or  to  a  duly  appointed  agent  or  person  authorized  to  col- 
lect such  premium  by  or  before  the  day  it  falls  due,  the  policy  and 
all  payments  thereon  will  become  forfeited  and  void,  except  as  to 
the  right  to  a  surrender  value  or  paid-up  policy  as  in  this  chapter 
provided. 

"  If  the  payment  demanded  by  such  notice  shall  be  made  within 
its  time  limited  therefor,  it  shall  be  taken  to  be  in  full  compliance 
with  the  requirements  of  the  policy  in  respect  to  the  time  of  such 
payment,  and  no  such  policy  shall  in  any  case  be  forfeited  or  declared 
forfeited  or  lapsed  until  the  expiration  of  thirty  days  after  the  mail- 
ing of  such  notice/'     (2  R.  S.  [9th  ed.]  1174.) 

As  the  policy  in  question  was  issued  after  this  statute  was  passed, 
the  conditions  of  the  policy  were  controlled  by  the  provisions  of  the 
statute,  and  there  could  be  no  forfeiture  until  the  company  had 
served  the  notice  required  by  this  statute  and  the  insured  had  bad 
his  thirty  days  given  by  the  statute  to  pay  the  arrears  of  the  pre- 
miums.    To  that  extent  the  express  conditions  of  the  policy  were 
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altered  by  the  provisions  of  the  statute.  This  alteration  not  only 
worked  this  change  in  the  absolute  right  of  the  parties,  but  it  made 
a  very  considerable  change  as  to  the  proof  necessary  to  be  offered 
by  the  plaintiff  to  entitle  her  to  recover  upon  the  policy.  The  effect 
of  the  statute  was  that,  after  a  policy  had  once  been  issued,  no  act 
of  the  insured  by  way  of  omission  to  pay  the  premium  could,  of 
itself,  work  a  forfeiture  of  the  policy.  So  far  as  it  was  concerned, 
the  contract  was  a  permanent  one  until  some  act  of  the  defendanc 
had  been  doue  by  way  of  putting  an  end  of  it.  Therefore,  when 
any  one  entitled  to  sue  upon  it  had  occasion  to  bring  an  action,  he 
was  not  compelled,  as  a  condition  of  making  out  his  cause  of  action, 
to  show  that  the  payment  of  the  premiums  had  continued  after  the 
policy  had  once  taken  effect,  because,  by  the  express  terms  of  the 
statute,  the  policy  remained  a  valid  instrument  between  the  parties 
until,  after  a  default  in  the  payment  of  the  premiums,  the  company 
had  served  the  notice  and  taken  certain  action  which  was  prescribed 
by  this  statute.  As  was  said  by  the  Court  of  Appeals  in  Baxter  v, 
Brooklyn  Life  Ins,  Co.  (119  N.  Y.  450,  455),  the  contract  is  not 
impaired  by  a  failure  to  pay  the  premiums  on  the  day  fixed^  but 
by  a  failure  to  pay  within  thirty  days  after  the  statutory  notice  had 
been  served.  The  statute  prescribes  this  notice  as  a  necessary  con- 
dition of  forfeiture,  and  unless  it  was  served  the  insured  was  not  in 
default,  because  payment  within  thirty  days  after  the  notice  is  to  be 
taken  as  a  full  compliance  with  conditions  as  to  the  payment  of  the 
premium.  The  allegation  of  the  complaint,  therefore,  that  the 
policy  was  an  existing  policy,  was  sufficiently  established  by  the 
policy  when  read  in  the  light  of  the  statute. 

Before  the  defendant  could  raise  any  question  in  regard  to  the 
non-payment  of  the  premium,  it  was  necessary  to  show  that  it  had 
complied  with  the  statute  by  serving  the  notice,  as  this  step  was 
essential  to  put  the  insured  in  default  or  to  raise  any  point  based  on 
his  omission  to  pay  the  premium.  It  was  admitted  by  the  plead- 
ings that  the  policy  was  issued  as  alleged  i,n  the  complaint.  The 
plaintiff  began  the  trial  of  the  action,  therefore,  with  a  conclusive 
admission  that  there  was  at  one  time  a  valid  contract  of  insurance 
between  herself  and  the  defendant;  and  the  burden  of  showing 
that  the  contract  Avas  invalid  was  imposed  upon  tlie  defendant. 
Under  the  Code  of  Procedure,  it  has  been  settled  for  many  years 
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that  whenever  it  is  necessary  for  the  defendant,  by  way  of  defense, 
to  show  any  fact  whicli,  starting  with  the  proposition  that  there  has 
been  a  valid  contract  between  parties,  operates  to  defend  a  claim 
undef  it  by  establishing  a  subsequent  performance  or  a  subsequent 
forfeiture  of  it,  such  performance  or  forfeiture  is  an  affirmative 
defense  and  must  be  affirmatively  set  out  before  it  can  be  proved. 
This  doctrine  was  established  in  the  case  of  McEyring  v.  BnU  (16 
N.  Y.  297),  and  the  argument  is  so  well  stated  by  Judge  Selden  in 
that  case  that  it  is  not  necessary  to  be  repeated  here. 

The  forfeiture  of  this  policy  was  an  affirmative  defense.  It  could 
only  be  established  by  proof  of  the  facts  which  warranted  it.  Those 
facts  were  two  in  number ;  one  was  that  the  premiums  had  not  been 
paid ;  the  other  was  that  the  notice  required  by  the  statut-e  had  been 
served  more  than  thirty  days  before  the  policy  had  been  declared 
forfeited.  It  was  just  as  necessary  to  prove  one  of  those  facts  as 
the  other,  because  both  of  them  together  were  required  to  constitute 
a  forfeiture.  No  one  would  claim  that  it  was  not  necessary  to  allege 
in  this  affirmative  defense  that  there  had  been  a  failure  to  pay  the 
premiums ;  but  a  failure  to  pay  the  premium  is  no  more  necessary 
to  constitute  the  forfeiture  than  the  service  of  the  notice,  and  if  it 
was  necessary  to  allege  one,  it  just  as  clearly  was  necessary  to  allege 
the  other. 

Under  the  rule  laid  down  in  the  case  last  above  cited,  the  affirmative 
defense  must  have  been  set  up  before  the  defendant  could  have  any 
benefit  from  it.  It  was  not  sufficient  to  set  it  up  in  part,  but  it  should 
have  been  fully  set  out  in  the  answer,  so  tliat  the  plaintiff  might  know 
precisely  what  was  claimed  to  constitute  a  forfeiture.  All  that  she 
was  notified  of  by  this  answer  was  that  her  husband  had  not  paid 
the  premium.  Looking  at  the  statute,  she  must  have  known,  of 
course,  that  that  was  entirely  insufficient  to  warrant  the  forfeiture  of 
the  policy,  and  she  was  entitled  to  stand  upon  that  insufficiency  in 
tlio  rJ.)sence  of  any  allegation  that  the  notice  had  been  served,  which 
put  upon  him  tlio  dnty  of  paying  it  within  thirty  days.  Indeed,  the 
allegation  of  notice  was  the  much  more  important  of  the  two^ 
because  that  was  the  transaction  which  put  Wilhelm  Fischer  in 
default,  and  of  which,  in  the  nature  of  things,  this  plaintiff  could 
have  had  no  knowledge  nor  any  intimation  of  its  existence  unless  it 
was  set  out  in  the  answer.     She  came  into  court,  therefore,  for  the 
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trial  of  tins  case,  without  any  notice  that  she  would  be  called  upon 
to  meet  an  important  fact  not  within  her  knowledge,  and,  therefore, 
we  nmst  assume  that  she  was  utterly  unprepared  to  make  any  proof 
in  regard  to  it,  because  it  was  not  alleged.  It  is  to  bo  noticed  that 
the  statute  not  only  says  that  no  company  shall  declare  a  policy  for- 
feited, but  that  no  policy  shall  be  forfeited.  The  allegation,  there- 
fore, not  only  lies  at  the  basis  of  a  declaration  of  the  forfeiture, 
but  the  existence  of  the  service  of  the  notice  is  the  foundation  of 
the  right  to  forfeit,  and  for  that  reason  proof  of  it  is  absolutely 
essential. 

Under  the  statute  as  it  then  existed,  therefore,  it  was  not  necessary 
for  the  plaintiif  to  prove  the  payment  of  the  premiums,  and  proof 
that  they  were  not  paid  would  not  establish  the  forfeiture  of  the 
policy,  because,  by  the  express  provisions  of  tlie  statute,  the  failure  to 
pay  the  premium  does  not  forfeit  the  policy.  Therefore,  if  the 
defendant  had  disproved  the  fact  of  the  payment  of  the  premium, 
it  would  not  yet  have  been  in  a  situation  to  forfeit  this  policy,  for  the 
non-payment  of  the  premium  worked  no  such  result.  The  only 
eflFect  of  the  non-payment  of  the  premium,  under  the  condition  of 
the  law  as  it  existed  at  the  time  of  this  trial,  was  that  it  served  as  a 
foundation  for  subsequent  acts  of  the  defendant  from  which  a  for- 
feiture might  accrue.  But  proof  of  the  doing  of  those  acts  did  not 
in  any  way  disprove  or  contradict  any  statement  that  the  plaintiff 
had  complied  with  the  conditions  of  the  polic3\  Therefore,  even 
had  it  been  necessary  to  offer  to  prove  such  a  compliance,  it  would 
not  have  opened  the  door  for  any  further  proof  by  the  defendant 
than  to  contradict  the  fact  of  the  payment,  and  that  was  not 
sufficient  to  warrant  the  forfeiture. 

But  the  plaintiff  was  not  called  upon,  as  the  law  stood  at  the  time 
the  policy  was  issued,  and  at  the  time  of  the  trial,  to  prove  the  fact 
of  the  payment  of  the  premium  at  all.  That  the  policy  was  issued 
as  an  existing  contract  between  the  parties  was  admitted  by  the 
pleadings,  and  the  effect  of  the  statute  was  that  that  contract  which 
had  taken  effect  between  the  parties  remained  a  good  and  efficient 
contract  until  a  notice  had  been  served  requiring  the  payment  of  the 
premiums.  {Baxter  v.  Brooklyn  Lxfe  Ins,  Co,^  44  Hun,  184,  186 ; 
S.  C,  119  N.  Y.  450,  455.)  Therefore,  even  had  the  issuing  of  the 
policy  been  denied,  all  that  the  plaintiff  would  have  been  required 
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to  do  under  this  statute  was  to  put  the  policy  in  evidence.  But  the 
issuing  of  the  policy  was  admitted.  Therefore,  the  plaintiff  was  not 
called  upon  by  way  of  establishing  the  contract  to  make  any  proof 
whatever,  and  it  could  only  be  overthrown  by  aflSrmative  proof  on 
the  part  of  the  defendant  given  under  a  proper  pleading. 

The  fact  tliat  the  plaintiff  alleged  a  performance  of  the  conditions 
did  not  make  it  necessary  to  prove  any  such  performance,  except  so 
far  as  such  proof  might  be  essential  to  constitute  a  cause  of  action. 
If  any  such  essential  fact  was  admitted,  the  plaintiff  was  not  called 
upon  to  prove  it  at  all,  nor  could  the  defendant  disprove  it,  having 
admitted  it  in  his  answer.  A  fact  alleged  in  the  complaint  which 
was  not  essential  to  establish  the  cause  of  action,  could  not  be  dis- 
proved under  the  general  denial,  had  one  been  pleaded,  because  the 
only  evidence  which  the  defendant  has  the  right  to  give  under  a 
general  denial  is  such  as  (controverts  any  fact  necessary  to  be  estab- 
lished by  the  plaintiff  to  authorize  a  recovery,  but  not  one  to  prove 
a  defense  founded  upon  new  matter.  (  Weaver  v.  Barden^  49  N. 
Y.  286,  297 ;  McKyrmg  v.  Bull,  16  id.  297.)  In  no  aspect  of  these 
pleadings,  therefore,  was  this  evidence  admissible,  and,  therefore, 
the  plaintiff's  exception  was  well  taken. 

But  we  think  that  the  affidavit  offered  in  evidence  was  not  com- 
petent for  another  reason.  The  statute  prescribes : ''  The  affidavit  of 
any  officer,  clerk  or  agent  of  the  corporation,  or  of  any  one  author- 
ized to  mail  such  notice,  that  the  notice  required  by  this  section  has 
been  duly  addressed  and  mailed  by  the  corporation  issuing  such 
policy  shall  be  presumptive  evidence  that  such  notice  has  been  duly 
given."     (2  R.  8.  [9th  ed.]  1175.) 

The  only  proof  in  the  case  that  this  affidavit  was  made  by  one  of 
the  persons  mentioned  in  that  statute,  was  contained  in  the  affidavit 
itself.  We  think  that  that  was  not  sufficient  to  warrant  the  admission 
of  the  affidavit  i-n  evidence.  Except  as  otherwise  authorized  by 
statute,  only  common-law  evidence  can  be  given  upon  the  trial  of 
an  action.  It  is  undoubtedly  true  that  the  rules  of  evidence  in  that 
regard  are  subject  to  modification  and  control  by  the  Legislature  and 
that  body  may  declare  an  affidavit  or  any  other  certificate  or  state- 
ment prima  facie  evidence  of  any  fact  necessary  to  be  proved. 
{Howard  v.  Moot  64  N.  Y.  262.)  But  for  the  statute  the  proof  of 
the  service  of  this  notice  could  only  be  made  by  the  testimony  of  a 
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witness  who  should  be  produced  upon  the  trial,  and  be  subject  to 
cross-examination ;  but  it  was  competent  for  the  Legislature  to  say 
that  an  affidavit  might  be  used  as  evidence  of  the  fact  of  this  service. 
Such  a  rule,  however,  would  be  in  derogation  of  the  common-law 
rule,  and,  therefore,  must  be  strictly  construed  within  the  well-set- 
tled rules  as  to  the  interpretation  of  statutes.  If  the  Legislature 
prescribes  that  the  affidavit  to  be  presented  in  proof  of  the  fact 
must  be  an  affidavit  made  by  a  certain  person,  that  affidavit  can  be 
read  only  when  proof  shall  have  been  given  that  the  person  making 
it  was  the  person  prescribed  by  the  statute,  and  until  that  proof  has 
been  given  in  the  case  the  affidavit  is  not  competent  evidence. 
When  that  proof  has  been  given,  the  affidavit  becomes  competent 
because  the  fact  necessary  to  make  it  competent  has  been  shown  to 
exist.  So  long  as  that  fact  is  not  in  the  case  the  affidavit  is  not 
competent  evidence  within  the  statute.  The  Legislature  undoubtedly 
might  have  prescribed  that  a  statement  of  that  fact  in  the  affidavit 
might  be  received  as  evidence  of  the  competency  of  the  person  who 
made  it.  It  has  not  made  any  such  provision.  It  has  prescribed  that 
an  affidavit  made  by  a  certain  person  shall  be  presumptive  evidence  of 
the  giving  of  the  notice,  but  it  has  not  prescribed  that  the  statement 
in  the  affidavit  that  the  person  making  it  has  the  qualifications 
required  by  the  statute  to  make  the  atfidavit  competent,  shall  stand 
in  place  of  common-law  evidence  of  that  competency,  which  it  is 
necessary  to  prove  before  the  affidavit  is  received. 

Whenever  the  existence  of  a  fact  is  necessary  to  be  shown  to 
make  some  other  fact  competent,  common-law  evidence  of  the  first 
fact  is  required.  The  fact  to  make  this  affidavit  competent  was  that 
the  person  making  it  was  one  authorized  to  mail  the  notice.  Until 
that  fact  was  proved  the  affidavit  was  not  within  the  statute,  and  could 
not  stand  in  the  place  of  common-law  evidence.  Therefore,  when 
the  objection  was  taken  that  the  affidavit  was  not  sufficient  it  was 
well. taken,  and  the  affidavit  should  have  been  excluded,  and  for  that 
reason  also  the  plaintiffs  objection  was  improperly  overruled. 

For  this  error,  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  result  of 
the  action. 

Van  Brcnt,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Ingraham, 
J,,  dissented. 
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Barkett,  J. : 

I  concur  in  the  conclusion  arrived  at  by  Mr.  Justice  Rumsey,  and, 
in  the  main,  with  his  reasoning.  The  case  should  be  treated  ae 
though  the  law  were  incorporated  in  the  policy  and  its  provisions 
interwoven  with  the  terms  and  conditions  of  the  contract.  The 
courts  take  judicial  notice  of  public  statutes.  It  is  not  necessary  to 
plead  them,  for  it  cannot  be  necessary  to  plead  what  it  is  not  neces- 
sary to  prove.  Consequently,  the  plaintiffs  position  is  the  same  as 
though  the  statute  thus  embodied  in  the  contract  were  pleaded  in 
her  complaint.  When  she  alleged  performance  of  the  terms  and 
conditions  of  the  contract,  she  simply  pleaded  performance  of  what 
was  essential  to  her  right  of  action  —  that  is,  to  those  terms  and  con- 
ditions upon  the  performance  of  which  the  defendant's  liability  rested. 

As  to  the  premium,  the  allegation  of  performance  was,  in  effect, 
an  allegation  of  payment  at  the  time  specified  in  the  polic}',  upon 
the  reminder  to  the  assured  contemplated  by  the  statute.  As  to 
that  reminder,  the  plaintiff  was  not  bound  to  allege  that  it  was  not 
given.  She  was  not  required  to  allege  and  prove  a  negative  — 
namely,  that  the  defendant  had  not  mailed  the  notice  as  required  by 
the  statute.  The  defendant  clearly  had  the  affirmative  on  this  head. 
The  statute  declared  that  there  should  be  no  forfeiture  until  it  did  a 
certain  thing.  It  was  for  the  defendant  to  plead  and  prove  the  doing 
of  that  thing.     The  affidavit  should,  therefore,  have  been  rejected. 

I  also  agree  that  there  should  have  been  independent  common- 
law  proof  that  Goulden  was  an  officer,  clerk  or  agent  of  the  corpo- 
ration, or  authorized  to  mail  the  notice.  But  the  plaintiff  did  not 
take  this  objection.  Her  objection  was  that  the  affidavit  was  incom- 
petent, irrelevant  and  immaterial,  and  that  it  did  not  comply  with 
the  statute.  These  objections  were  untenable.  If  the  plaintiff  had 
pointed  out  the  specific  objection  that  the  affidavit,  even  if  compe- 
tent and  material,  was  not  admissible  until  common-law  proof  was 
furnished  of  Goulden's  authority,  that  objection  could  at  once  have 
been  met  with  the  requisite  proof  as  to  such  authority.  I  place  my 
concurrence  in  the  reversal,  therefore,  upon  the  point  that  the  mail- 
ing of  the  notice  was  not  pleaded. 

Ingraham,  J.  (dissenting) : 

The  only  question  presented  on  this  appeal  is  as  to  the  admissi- 
bility of  the  affidavit  of  one  C.  J.  Goulden,  under  section  92  of  chap- 


Digitized  by 


Googk 


FISCHER  V.  METROPOLITAN  LIFE  INS.  CO.     585 
App.  Div.]  FmsT  Department,  February  Term,  1899. 

ter  690  of  the  Laws  of  1892.  The  action  is  brought  to  recover  on  a 
policy  of  life  insurance,  whereby  the  defendant  insured  the  life  of 
one  Wilhelni  Fischer.  The  complaint  alleges  that  the  said  Wilhelm 
.  Fischer,  mentioned  in  said  policy  of  insurance,  duly  performed  all 
the  terms  and  conditions  of  said  contract  of  insurance  on  his  part  to 
be  done  and  performed.  The  answer  admits  the  issuance  of  the 
policy,  but  denies  the  allegation  just  referred  to,  and  alleges  as  a 
separate  defense  that  the  said  policy  was  issued  and  accepted  upon 
the  express  condition  in  writing  set  forth  in  the  agreement  between 
tlie  parties,  that  if  any  premium,  or  installment  of  premium,  upon 
Siiid  policy  should  not  be  paid  on  or  before  the  date  it  became  due, 
the  policy  should  thei^upon  be  and  become  void,  and  all  premiums 
paid  thereon  should  be  forfeited  to  the  company ;  that  on  the  22d 
<iay  of  April,  1896,  there  became  due  and  payable  to  the  defendant 
<5Qmpany,  as  a  quarter-annual  premium  on  said  policy,  the  sum  of 
4Bix  and  seventy-one  hundredths  dollars ;  that  the  said  premium  has 
not  been  paid,  nor  any  part  thereof ;  that  no  premiums  on  said  policy 
-of  insurance  were  paid  subsequent  to  the  22d  day  of  January,  1896, 
whereby,  under  the  terms  and  conditions  of  said  policy,  the  same 
became,  on  the  said  22d  day  of  April,  1896,  null  and  void  and  of  no 
effect,  and  all  premiums  previously  paid  on  said  policy  became  for- 
feited to  the  company. 

The  plaintiff  put  the  policy  and  the  written  application  therefor, 
signed  by  the  insured,  in  evidence.  By  the  conditions  upon  which 
the  policy  was  issued,  and  to  which,  by  its  terms,  it  was  subject,  it 
was  provided  that  "  if  any  premium,  or  installment  of  premium, 
upon  this  policy  shall  not  be  paid  on  or  before  the  date  it  becomes 
■due-,  this  policy  shall  thereupon  be  and  become  void,  and  all  pre- 
miums paid  thereon  shall  be  forfeited  to  the  company."  The  defend- 
ant introduced  evidence  from  which  it  appeared  that  the  last  pre- 
mium paid  on  the  policy  was  paid  January  22,  1896;  that  in  July, 
1896,  the  policy  was  declared  forfeited  by  the  defendant,  and  that 
the  insured  died  in  the  city  of  Brooklyn  on  tlie  7th  day  of  Feb- 
ruary, 1897.  The  defendant  then  offered  in  evidence  the  affidavit 
of  one  Goulden,  who  deposed  that  he  was  an  employee  of  the 
Metropolitan  Life  Insurance  Company  (the  defendant) ;  that  it  was 
his  duty  to  mail  to  policyholders  notices  calling  their  attention  to 
App.  Div.— Vol.  XX XVI J.        74 


Digitized  by 


Googk 


586    FISCHER  v.  METROPOLITAN  LIFE  INS.  CO. 

First  Department,  February  Term,  1«99.  [Vol.  37- 

the  fact  that  premiums  were  due  npon  their  policies,  and  naming 
the  places  where  these  premiums  should  be  paid  ;  tliat  on  tlie  26ih 
day  of  March,  1896,  he  prepared  a  written  notice  stating  that  the 
amount  of  the  premium  which  would  be  duo  on  the  22d  day  of  ^ 
April,  1896,  upon  the  policy  described  in  the  complaint  on  the  life 
of  the  said  William  Fischer,  was  six  dollars  and  seventy-one  cents; 
that  said  notice  was  inclosed  in  an  envelope  addressed  to  said  Fischer 
at  his  residence  in  the  city  of  Brooklyn ;  that  deponent  prepaid  the 
postage  on  said  letter  and  mailed  the  same  at  the  New  York  post 
office  on  the  26th  day  of  March,  1896.  This  affidavit  was  objected 
to  by  the  plaintiff  upon  the  ground  that  there  was  no  defense  set 
up  in  the  answer  as  to  sending  any  notice  such  as  was  required  by 
law ;  that  the  affidavit  was  incompetent,  irrelevant  and  immaterial 
and  did  not  comply  with  the  statute  as  to  an  affidavit  that  is  per- 
missible in  such  a  case.  This  objection  was  overruled  and  the 
plaintiff  excepted ;  and  this  exception  presents  the  only  question 
upon  this  appeal. 

There  is  no  question  presented  as  to  whether  the  evidence  estab- 
lished the  defense  or  justified  a  verdict  for  the  defendant.  If  this 
affidavit  was  conlpetent  evidence  for  any  purpose,  then  the  objec- 
tion was  properly  overruled. 

As  to  the  first  objection  taken  by  the  plaintiff  to  the  affidavit,  we 
think  it  was  properly  overruled.  The  policy  upon  its  face  required 
the  payment  of  the  premiums  upon  the  days  named,  and  was  issued 
in  consideration  of  the  payment  thereof ;  and  the  condition  upon 
which  the  policy  was  issued,  and  which  was  made  a  part  of  the 
policy,  was  that  the  failure  to  pay  any  premium  on  or  before  the 
day  it  became  due  should  render  the  policy  void.  .  It  was  seen  that 
to  entitle  the  plaintiff  to  recover  it  was  necessary  to  allege  and  prove 
that  the  insured  had  complied  with  the  conditions  of  the  policy  on 
his  part.  Assuming  this  obligation,  the  plaintiff  alleged  in  her  com-  ^ 
plaint  that  the  assured  duly  performed  all  the  terms  and  conditions 
of  said  contract  of  insurance  on  his  part  to  be  done  and  performed^ 
This  was  an  express  allegation  of  performance.  This  allegation  the 
defendant  denied  and  set  up  the  provisions  of  the  policy  by  which 
it  became  void  upon  tlie  failure  of  the  insured  to  pay  any  premium 
required  to  be  paid,  and  alleged  that  by  reason  of  the  failure  of  the 
assured  to  pay  such  premium  the  policy  did  become  void.     The 
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issue  presented,  therefore,  was  whether  the  assured  had  performed 
all  the  terms  and  conditions  of  the  policy,  and  whether  by  his  failure 
to  pay  the  premiums  which  became  due  subsequent  to  January  22^ 
1896,  the  policy  by  its  terms  had  become  void.  Under  the  policy 
no  action  of  the  company  was  required  to  avoid  it  upon  the  failure 
of  the  assured  to  pay  the  premiums  required  to  be  paid.  By  force 
of  the  provisions  of  the  policy  itself,  upon  a  failure  to  pay  a  pre^ 
mium  when  due,  the  obligation  of  the  defendant  ceased,  and  there 
was  no  liability  under  the  policy.  It  was  this  contract  that  the  par- 
ties had  made,  and  it  is  this  contract  that  we  are  to  enforce. 

By  the  terms  of  the  policy  the  performance  of  this  condition,  viz., 
the  payment  of  the  premiums  was  a  condition  precedent  to  any  lia- 
bility  of  the  defendant  upon  the  death  of  the  assured  ;  and  the 
plaintiff  having  alleged  the  performance,  and  such  allegations  hav' 
ing  been  denied  by  the  answer,  the  plaintiff  on  the  trial  must  estab- 
lisli  p^rformimce.  (Code  Civ.  Proc.  §  533 ;  La  Chicoite  v.  Rich' 
mond  R.  cfe  El  Co.,  15  App.  Div.  384.) 

In  the  case  of  Bogardus  v.  New  York  Life  Ina.  Co.  (101  N, 
Y.  334)  it  was  held  that  in  that  action  upon  a  life  insurance  pol* 
icy,  where  it  was  provided  that  "  '  if  the  premiums  as  above  stipu- 
lated '  shall  not  be  paid,  '  then  and  in  every  such  case  this  company 
shall  not  be  liable  for  the  payment  of  the  sum  aforesaid,  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine,' "  the  plaintiff 
was  bound  to  allege  and  prove  the  payment  of  the  premium  to  sus- 
tain a  cause  of  action.  Ruoer,  Ch.  J.,  in  delivering  the  opinion  of 
the  court,  says.:  "  Tlie  contract,  as  pleaded,  provides  for  the  regular 
payment  by  the  assured  of  the  annual  premiums,  and  such  pay^ 
ments  are  made  the  condition  of  any  claim  thereunder,  and  the  nou'* 
payment  of  such  premiums  causes  the  policy  to  become  null  and 
void  and  forfeits  to  the  company  all  payments  made  thereon. 
These  conditions  were  lawful ;  the  parties  were  competent  to  enter 
into  them,  and  unless  performance  or  its  equivalent  is  alleged,  the 
plaintiff  has  failed  to  state  a  good  cause  of  action,  and  must  abide 
by  the  case  as  shown  by  her  complaint."  (See,  also,  Mathews  \* 
The  Howard  Insurance  Co,,  UN.  Y.  11.)  It  does  not  appear 
from  the  record  what  evidence  the  plaintiff  submitted  to  prove  thift 
allegation  of  the  complaint,  but  the  plaintiff,  being  bound  to  allege 
and  prove  the  performance  of  the  conditions  upon  which  any  obli- 
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gatioii  of  the  defendant  could  be  predicated,  the  defendant  was 
entitled  to  prove  that  such  allegation  was  not  true,  and  that  the 
assured  had  failed  to  perform  the  conditions  provided  for  in  the 
policy  and  to  pay  the  premiums  thereby  required  to  be  paid  and 
thus  avoid  the  policy. 

By  section  92  of  the  Insurance  Law  (Chap.  690,  Laws  of  1892) 
the  Legislature  has  provided  that  "  No  life  insurance  corporation 
doing  business  in  this  State  shall  declare  forfeited,  or  lapsed,  any 
policy  hereafter  issued  or  renewed,  and  not  issued  upon  the  pay- 
ment of  monthly  or  weekly  premiums,  or  unless  the  same  is  a 
term  insurance  contract  for  one  year  or  less,  nor  shall  any  such  policy 
be  forfeited  or  lapsed  by  reason  of  non-payment  when  due  of  any 
premium,  interest  or  installment  or  any  portion  thereof  required  by 
the  terms  of  the  policy  to  be  paid,  unless  a  written  or  printed  notice 
fitating  the  amount  of  such  premium,  interest,  installment  or  portion 
thereof  due  on  such  policy,  the  place  where  it  should  be  paid,  and 
the  person  to  whom  the  same  is  payable,  shall  be  duly  addressed 
And  mailed  to  the  person  whose  life  is  insured,  or  the  assignee  of  the 
policy,  if  notice  of  the  assignment  has  been  given  to  the  corpora- 
tion, at  his  or  her  last-known  post-office  address,  postage  paid  by  the 
corporation,  or  by  an  officer  thereof,  or  person  appointed  by  it  to 
xjoUect  such  premium,  at  least  fifteen  and  not  more  than  forty-five 
days  prior  to  the  day  when  the  same  is  payable."  The  eflFect  of  this 
provision  was  to  postpone  the  forfeiture  of  a  policy  by  reason  of  the 
non-payment  of  a  pi*emium  therein  provided  to  be  paid  until  the 
notice  required  by  the  statute  shall  have  been  mailed  to  the  assured, 
^r  the  assignee  of  a  policy,  if  notice  of  the  assignment  has  been 
given  to  the  corporation.  Tlie  statute  itself  does  not  forfeit  the 
policy,  nor  does  the  sending  of  the  notice  create  the  forfeiture.  It 
.simply  prohibits  the  corporation  from  declaring  the  policy  forfeited 
until  such  notice  shall  have  been  sent.  It  was  a  fact  to  be  proved 
which  would  be  essential  to  the  establishment  by  the  insurance  com- 
pany of  the  fact  that  the  premium  required  to  be  paid  upon  a  day 
iixed  in  the  policy  had  become  payable  so  as  to  effect  a  forfeiture  of 
the  policy,  and  thus  to  answer  the  proof  furnished  by  the  plaintiff 
to  establish  her  allegation  in  the  complaint  that  she  has  complied 
with  the  terms  and  conditions  of  the  policy.  The  sending  of  the 
notice  of  itself  was  not  a  defense  to  an  action  upon  the  policy.     It 
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was  simply  an  evidential  fact  to  disprove  the  allegation  of  the  com- 
plaint that  the  assured  had  complied  with  all  the  terms  and  condi- 
tions to  be  performed  by  him,  and  to  prove  the  allegation  in  the 
Ji'swer  that  prior  to  the  death  of  the  assured  the  policy  had  lapsed 
becanse  of  a  failure  on  the  part  of  the  defendant  to  pAy  the  pre- 
miums thereon  when  the  same  became  due  and  payable  under  the 
policy  as  controlled  by  this  section  of  the  statute  before  referred  to* 
Suppose  the  plaintiflF,  in  proving  the  allegjitions  of  her  complaint, 
had  shown  a  tender  to  this  insurance  company  of  the  amount  of  the 
premium  after  the  day  named  in  the  policy  as  the  day  upon  wliich 
the  same  became  payable,  and  relied  upon  such  tender  to  prove  a 
compliance  with  the  terms  and  conditions  of  the  policy,  it  cleai-ly 
would  have  been  competent  for  the  defendant  to  disprove  the  alle- 
gation of  the  complaint  as  to  performance,  and  to  prove  that  it  had 
sent  the  notice  required  by  the  statute,  so  that  by  the  terms  of  the 
policy  and  the  statute  the  premium  had  become  due  upon  the  day 
named  in  the  policy,  and  thereupon  the  defendant  had  declared  the 
policy  canceled  and  forfeited. 

The  other  objection  to  this  affidavit  seems  to  me  to  be  equally 
untenable.  The  evidence  is  not  a  part  of  the  record,  the  plaintiff 
presenting  upon  this  appeal  a  bill  of  exceptions  to  present  the  excep- 
tion to  the  admission  of  this  affidavit.  It  does  not  appear  but  that 
there  was  evidence  that  the  person  making  this  affidavit  was  an 
employee,  officer,  clerk  or  agent  of  the  defendant,  authorized  to 
mail  such  notice.  As  there  is  no  case  presenting  the  evidence,  we 
cannot  assume,  for  the  purpose  of  reversing  this  jtidgment,  that 
this  fact  was  not  proved  by  competent  evidence ;  and  this  is  empha- 
sized by  the  objection  to  the  affidavit,  as  it  did  not  call  the  attention 
of  the  court  to  this  specific  point,  the  objection  that  the  affidavit  is 
not  admissible  because  it  is  not  proved  that  the  affiant  was  an  officer 
or  employee  of  the  company  not  having  been  taken.  And  as  it  does 
not  appear  from  the  record  that  there  was  no  evidence  of  the  fact 
necessary  to  make  such  an  objection,  if  taken,  of  force,  we  certainly 
would  not  be  justified  in  reversing  the  judgment  because  this  bill 
of  exceptions  does  not  show  that  there  was  no  evidence  of  such  fact. 

The  notice  complied  with  the  section  of  the  statute  before  referred 
to.  It  stated  the  amount  of  the  premium  due  on  the  policy,  the  day 
when  due,  the  person  to  whom  and  the  place  where  the  premium 
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was  to  be  paid.  This  notice  was  addressed  to  the  assured  at  his 
place  of  residence,  postage  prepaid  on  the  letter,  and  was  mailed  by 
the  affiant  at  the  post  office  in  the  city  of  New  York  on  the  26th 
day  of  March,  1896,  twenty-seven  days  before  the  premium  became 
due.  The  notice  also  stated  that  unless  said  premium  should  be  paid 
to  the  defendant,  or  to  the  duly  appointed  agent  or  person  author- 
ized to  collect  such  premium,  by  or  before  the  22d  day  of  April, 
1896,  the  policy  and  all  payments  thereon  would  become  forfeited 
and  void,  except  as  to  the  right  to  a  surrender  value  or  paid-up  pol- 
icy, as  provided  for  by  law.  Thus  the  notice  was  such  as  the  stat- 
ute required.  By  the  section  referred  to  such  affidavit  was  made 
presumptive  evidence  that  such  notice  had  been  duly  given.  I 
think,  therefore,  that  the  affidavit  was  competent  evidence  of  the 
mailing  of  the  notice,  and  that  the  objection  was  properly  overruled. 
As  this  is  the  only  question  presented  by  the  record,  it  follows 
that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appel- 
lant to  abido  event. 


Amanda  Blum,  as  Administratrix,  etc.,  of  Gustav  Blum,  Deceased, 
Respondent,  v,  Jonas  Lanofeld,  Appellant. 

PJrroneom  ruling^  how  atoMUhed  —  eonvernan — an  amtoer  not  entitling  the  defend' 
ant  to  eho^  that  he  took  the  goods  under  authority  from  a  third  person  —  evidence 
that  the  defendant  was  present  at  a  conversation  with  the  plaintiffs  intestaU. 

Jl  party  insisting  that  a  ruling  made  upon  a  trial  is  erroneous  must  show  that 
such  is  the  fact;  it  is  not  sufficient  for  him  to  show  that  it  may  possibly  have 
been  erroneous,  the  presumption  being  that  the  ruling  is  correct. 

Whore  the  answer  interposed  in  an  action  of  conversion  admits  that  the  plaintifTs 
intestate  was  the  owner  and  entitled  to  the  possession  of  the  goods  in  contro- 
versy at  the  time  mentioned  in  the  complaint,  and  does  not  justify  their  taking 
under  any  authority  from  or  in  the  right  of  a  third  person,  evidence  tending  to 
show  that  the  defendant  took  them  under  such  authority  or  in  such  right  is 
immaterial  under  the  pleadings.   - 

Barrett,  J.,  dissented. 

Bemble,  that  in  such  a  case  the  defendant  is  not  precluded  by  section  829  of  the 
Code  of  Civil  Procedure  from  testifying  that  he  was  present  at  a  conversation 
which  took  place  between  the  plaintiff's  intestate  and  the  third  person. 
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Appeal  by  the  defendant,  Jonas  Langfeld,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  27th  day  of  April, 
18D8,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  2l8t  day  of  April,  1898,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Sol.  M.  Sirooekj  for  the  appellant. 

Herbert  H.  Walker^  for  the  respondent. 

Kdmset,  J. : 

The  action  was  brought  for  the  conversion  of  certain  personal 
property  which  had  belonged  to  Gustav  Blum,  the  plaintiff's  intes- 
tate, and  which  it  was  alleged  had  been  delivered  to  the  defendant 
by  one  Gorman,  without  any  authority,  and  which,  upon  demand, 
the  defendant  had  refused  to  deliver  to  the  plaintiff.  An  appeal  is 
taken  from  a  judgment  recovered  by  the  plaintiff,  and  from  an  order 
denying  a  new  trial. 

It  appeared  in  the  case  that  in  the  year  1891  Gustav  Blum  was 
a  dealer  in  jewelry,  having  a  place  of  business  at  No.  630  Broadway 
in  the  city  of  New  York.  On  the  2l8t  of  June,  1891,  he  disap- 
peared from  his  place  of  business  and  home,  and  nothing  was  heard 
from  him  until  he  committed  suicide  at  the  Grand  Union  Hotel  in 
New  York  city  on  the  fourteenth  of  July  following.  The  testimony 
of  the  plaintiff  shows  that  on  the  twenty-fifth  of  June  the  defendant 
went  to  Gorman,  who  was  the  manager  and  bookkeeper  of  Blum's 
business,  and  requested  of  Gorman  to  deliver  to  him  certain  goods  as 
aecurity  for  a  note  of  Louis  Langfeld.  Gorman  delivered  the  goods, 
which  were  received  by  the  defendant  and  taken  by  him  to  his  own 
place  of  business,  which  was  in  the  same  building  and  on  the  other 
side  of  the  store  which  had  been  occupied  by  Blum.  After  Blum's 
death  the  plaintiff,  who  had  been  appointed  his  administratrix, 
demanded  the  goods,  which  the  defendant  refused  to  deliver,  and 
the  plaintiff  thereupon  brought  this  action.  The  issue  between  the 
parties  was  whether  the  goods  had  been  delivered  to  Jonas  Langfeld 
and  their  value,  and  no  other  question  was  in  dispute  between  them. 
The  defendant  set  up  no  justiiication  for  the  receipt  of  the  goods, 
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and  no  authoritj'  to  hold  them,  nor  did  he  deny  that  Bhim  was  the 
owner  of  the  goods  or  entitled  to  the  possession  of  them  at  the  time 
mentioned  in  the  complaint,  but  those  facts  were  expressly  alleged 
in  his  answer.  He  denied  only  the  convereion  and  the  value  of  the 
goods.  No  other  question  was  at  issue,  therefore,  between  the  par- 
ties than  whether  tlie  goods  had  been  delivered  by  Gorman  to  the 
defendant,  and  the  value  of  them,  if  they  had  been  so  delivered  by 
him  and  concerted. 

He  did  not  claim  that  he  was  entitled  to  take  them  in  the  right  of 
anybody  else,  or  that  he  was  entitled  to  the  possession  of  them  under 
any  circumstances,  and,  therefore,  no  such  question  was  in  issue. 
Bearing  in  mind  the  issue  that  was  between  the  parties,  the  question 
is  whether,  in  the  first  place,  there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  the  verdict  which  they  did,  and  whether  any 
error  was  committed  by  the  judge  either  in  his  rulings  upon  the  evi- 
dence or  in  his  charge. 

There  is  no  doubt  that  upon  the  issue  which  was  presented  there 
was  sufficient  evidence  to  warrant  the  jury  in  finding  that  the  goods 
were  delivered  to  Jonas  Langfeld  and  received  by  him,  and  that 
upon  a  demand  he  refused  to  deliver  them  back  to  the  plaintiff. 
Therefore,  so  far  as  these  facts  were  concerned,  the  verdict  was  war- 
ranted by  the  evidence. 

It  appeared  that,  at  the  time  the  goods  were  transferred  to  Jonas 
Langfeld,  a  bill  was  made  out  in  which  the  value  of  tlie  goods  was 
stated  to  have  been  $1,380.47.  The  defendant  relied  upon  the  state- 
ments in  that  bill  as  proof  of  the  value  of  the  goods.  The  plaintiff 
produced  a  witness  who  was  familiar  with  the  value  of  such  articles, 
and  who  was  present  and  assisted  in  the  selection  of  the  goods,  and 
who  stated  that  the  charge  in  the  bill  which  was  presented  was  only 
one-fourth  of  the  real  value  of  the  goods,  and  that  it  was  so  stated 
to  Langfeld  at  the  time  the  goods  were  delivered  to  him.  The  wit- 
ness further  stated  that  their  real  value  was  four  times  as  much  as 
was  mentioned  in  that  paper,  and  that,  in  fact,  instead  of  being  about 
$1,380  it  was  more  than  $5,500.  The  defendant  produced  a  witness 
who  testified  that  he  was  familiar  with  the  value  of  those  goods,  and 
that  it  was  substantially  what  was  stated  in  the  paper.  This  was 
practically  all  the  evidence  presented  to  the  jury  on  that  subject. 
It  is  clear  that  the  matter  was  one  purely  for  their  consideratioD, 
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and  there  is  no  reason  to  believe  upon  the  testimony,  that  they  were 
mistaken  in  the  conclusion  whicli  they  reached. 

There  remain  to  be  considered  the  exceptions  taken  upon  tlie  trial. 
In  considering  these  exceptions  it  must  not  be  forgotten  that  the 
questions  presented  were  by  the  answer  limited  purely  to  the  ques- 
tion whether  the  defendant  received  the  goods  and  refused  to 
deliver  them,  and  their  value.  The  ownership  is  not  denied,  but 
that  ownership  and  the  consequent  ownership  of  his  administratrix 
is  not  disputed,  but  on  the  contrary  the  defendant  expressly  sets  it 
up  in  his  answer,  alleging  that  at  the  time  mentioned  in  the  complaint 
Blum  was  the  owner  of  the  goods  and  entitled  to  their  possession. 
He  did  not  attempt  to  justify  his  receipt  of  the  goods,  nor  did  he 
set  up  in  the  answer  that  he  received  them  in  the  right  of  any  other 
person,  or  that  they  were  not  the  goods  of  the  plaintiff.  The  ques- 
tion to  be  determined  by  the  jury  then  being  simply  whether  the 
defendant  had  received  the  goods  and  refused  to  deliver  them,  the 
defendant  produced  one  Louis  Langf eld,  by  whom  it  was  proposed  to 
show  that  before  Qustav  Blum  left  his  store  he  agreed  to  deliver  to 
the  witness  certain  goods  as  security  for  a  note  which  the  witness  had 
indorsed  for  his  accommodation,  and  told  Oorman  to  select  the 
goods  and  send  them  to  the  witness.  The  witness  stated  that  this 
conversation  with  Blum  took  place  in  the  month  of  June.  The 
defendant  was  then  put  upon  the  stand  and  was  asked  whether  he 
was  present  at  any  conversation  between  Mr.  Louis  Langfeld  and 
Gustav  Blum  at  that  store  in  the  month  of  June,  1891,  to  which 
question  objection  was  taken  on  the  ground  that  it  was  immaterial 
and  incompetent  and  inadmissible  under  section  829  of  the  Code. 
The  objection  was  sustained  and  the  defendant  excepted.  The  last 
ground  of  objection  was  clearly  not  well  taken.  But  we  think  that, 
upon  the  facts  shown,  it  does  not  appear  that  the  court  erred  in  sus- 
taining the  objection  on  the  ground  of  the  immateriality  of  the  evi- 
dence. There  is  nothing  to  show  what  the  defendant  desired  to 
prove,  except  as  it  may  possibly  be  inferred  from  the  form  of  the 
question.  But  it  is  the  duty  of  the  party  who  insists  that  an  error 
has  been  committed,  to  show  that  such  is  the  fact.  It  is  not  suffi- 
cient to  show  that  the  ruling  may  have  possibly  been  erroneous. 
The  presumption  is  that  the  ruling  was  correct  and  the  court  will 
App.  Div.— Vol.  XXXVII.        75 
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not  make  any  presumption  that  error  was  committed.  If  anj  pre- 
sumption is  to  be  made  at  all,  it  is  that  the  facts  warranted  the  rul- 
ing, and  unless  it  affirmatively  appears  that  the  question  asked  was 
material,  the  action  of  the  court  must  be  sustained.  (Carma^i  v. 
Puliz,  21  K  Y.  547;  Tracey  v.  Alimyer,  46  id.  598.)  There  is 
nothing  to  show  in  the  case  as  it  is  presented,  that  the  evidence 
which  would  have  been  produced  in  answer  to  that  question  would 
have  been  material  to  the  case. 

The  defendant  did  not  justify  the  taking  of  these  goods  under 
Any  authority  from  Louis  Langfeld  or  by  his  right,  but  he  admitted 
by  his  answer  that  Blum  was  the  owner  and  entitled  to  the  posses- 
sion of  them  at  the  time  mentioned  in  the  complaint;  and  even  had 
he  proved  that  he  thus  took  them,  the  evidence  would  have  been 
immaterial  under  the  pleadings.  Therefore,  when  the  objection  was 
taken  that  such  evidence  was  not  material,  the  court  was  required  to 
sustain  that  objection. 

The  exceptions  to  the  charge  stand  upon  the  same  ground.  The 
court  was  told  that  Gorman  had  no  authority  to  deliver  the  goods 
in  question,  and  as  to  that  there  can  be  ho  doubt.  The  fact  that  he 
may  have  had  authority  to  deliver  them  to  Louis  Langfeld  is  no 
justification  to  the  defendant  in  this  case,  because  the  defendant 
nowhere  claims  to  have  taken  them  by  such  authority,  nor  does  he 
in  any  way  connect  himself  with  the  delivery  to  Louis  Langfeld  of 
these  goods. 

The  other  exceptions  to  the  charge  are  clearly  not  well  taken. 

Upon  the  whole  case  the  judgment  and  order  were  correct  and 
must  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  Pattbbson  and  O'Brien,  JJ.,  concurred; 
Barrett,  J.,  dissented. 

Barrett,  J.  (dissenting) : 

I  cannot  agree  to  the  affirmance  of  this  judgment.  The  verdict 
was  clearly  against  the  weight  of  evidence. 

The  only  evidence  that  the  defendant  ever  had  the  goods  in  his 
possession  is  in  the  testimony  of  Halin,  one  of  the  clerks  of  Blum, 
the  intestate.  He  testifies  that  the  defendant  '•  said  he  wanted  to 
receive  a  certain  amount  of  goods  for  notes  that  were  due  to  L. 
Langfeld ; "  ^nd  that  he  and  another  clerk,  Gorman,  "  picked  out  a 
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lot  of  goods  which  we  gave  him  as  security  for  that  note  —  to  the 
defendant,  Mr.  Jonas  Langfeld,  as  security  for  the  note  of  L.  Lang- 
field."  But  when  cross-examined  about  the  delivery  to  the  defend- 
ant the  witness  was  forced  to  cx)nfess  his  ignorance.  He  said,  "  I 
do  not  know  what  became  of  those  goods ;  I  don't  know  if  they 
were  taken  out  of  the  place;  I  don't  know  anything  about  that; 
as  far  as  I  know,  they  did  not  remain  there ;  I  do  not  know  what 
became  of  them ;  I  could  not  say  who  took  them  away ;  I  don't 
know  anything  about  that ;  I  didn't  see  them  taken  away."  Imme- 
diately after  this,  in  answer  to  his  own  counsel,  he  retracts  the  whole 
of  this  confession.  "  I  saw  them  packed  up,  put  in  boxes ;  I  know 
whether  any  of  them  went  to  Mr.  Langf eld's  place  of  business  — 
this  defendant's ;  his  place  of  business  was  right  in  the  same  store 
opposite  ours,  and  they  were  removed  on  the  other  side ;  I  saw  the 
goods  packed  on  our  side  and  removed  on  Mr.  Langfeld's  side." 
And  there  is  a  further  contradiction  in  the  very  course  of  this 
re-direct  examination.  "  I  did  not  hear  him  (the  defendant)  say 
anything  about  it;  I  did  not  hear  him  say  anything  about  it  after- 
wards about  having  received  them  or  having  had  them ;  I  had  a 
talk  with  Mr.  Langfeld  afterwards ;  he  said  the  goods  were  still 
there  in  his  place ;  he  said  he  had  them."  Such  statements  are  cer- 
tainly entitled  to  but  little  credence.  The  witness  shows  a  disposi- 
tion throughout  to  vary  his  testimony  to  suit  the  exigencies  of  the 
case,  as  soon  as  he  learns  what  those  exigencies  are. 

The  evidence  on  the  other  side  is  strong  and  convincing.  There 
is  the  defendant's  denial  that  he  ever  received  the  goods ;  the  admis- 
sion of  Louis  Langfeld  that  he  did  receive  them,  and  that  they 
were  delivered  to  him  by  Blum's  expressman  in  the  ordinary  man- 
ner, without  any  intervention  on  the  part  of  the  defendant ;  and  the 
testimony  of  a  salesman  of  the  defendant's  that  none  of  Blum's 
goods  were  removed  to  the  defendant's  office  at  the  time  in  ques- 
tion. Strong  corroboration  of  this  testimony  is  furnished  by  Exhibit 
C.  This  is  a  bill  for  the  goods,  headed  "  Mr.  L.  L.  Langfeld,  Bought 
of  Gustav  Blum,"  and  rendered  to  Louis  Langfeld  the  day  after  the 
goods  were  separated  from  Blum's  stock.  It  is  highly  improbable 
that  this  bill  would  have  been  sent  to  Louis  Langfeld  if  the  trans- 
action had  been  with  the  defendant  and  while  the  goods  were  still 
in  the  latter's  hands. 
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In  the  face  of  the  clear  and  convincing  evidence  for  the  defend- 
ant, corroborated,  as  it  is  by  this  bill,  the  reckless  statements  of 
Hahn  cannot  avail  to  support  a  verdict  charging  the  defendant  with 
a  large  sum  of  money,  and  fixing  upon  him  the  stigma  of  a  serious 
charge. 

The  testimony  of  Mrs.  Blum  has  not  been  overlooked.  She  says : 
"  I  went  to  Mr.  Langfeld  with  my  attorney,  Mr.  Campbell,  and 
requested  Mr.  Langfeld  to  kindly  give  me  the  goods  which  he  had, 
and  he  says  as  soon  as  his  note  would  be  satisfied  he  would  return  the 
goods."  As  Mr.  Louis  Langfeld  was  the  only  one  who  held  a  note 
against  Blum,  this  testimony  plainly  refers  to  him,  in  spite  of  the  fact 
that  the  witness  had  previously  referred  to  the  defendant  as  "  Mr. 
Langfeld."  In  addition,  the  witness  places  the  date  of  this  demand 
as  September,  1891,  while  the  only  demand  pleaded  is  stated  to  have 
been  made  in  June,  1892.  The  witness  admits,  too,  that  her  recol- 
lection of  these  events  is  poor,  and  her  attorney,  who  went  with 
her,  as  she  says,  was  not  called  to  corroborate  her,  or  his  absence  in 
any  way  explained.  In  view  of  the  ambiguous  nature  of  this  testi- 
monj',  it  can  have  no  probative  force  as  evidence  of  an  admission 
by  the  defendant  that  he  had  the  goods,  or  that  he  held  them  in  his 
own  right. 

If  we  should  assume,  however,  that  the  defendant  did  receive  the 
goods,  the  evidence  to  charge  him  is  etill  insuflicient.  It  is  admitted 
that  he  was  acting  in  his  brother's  interest,  and  that  the  goods  were 
delivered  to  him  "as  security  for  the  note  of  L.  Langfeld."  The 
only  additional  testimony  against  him  is  that  at  some  later  period, 
not  defined  with  exactness,  the  goods  were  still  in  his  possession. 
But  even- if  they  were,  he  held  them,  not  in  his  own  right,  but  as 
representing  his  brother,  and  as  security  for  the  latter's  note.  That 
the  goods  did  eventually  reach  Louis  Langfeld,  and  were  by  him 
sold,  is  established  by  uncontradicted  evidence.  There  was  also 
uncontradicted  evidence  that  Blum  authorized  their  delivery  to 
Louis  Langfeld  for  this  purpose.  We  have,  then,  on  the  plaintiff's 
own  evidence,  merely  the  case  of  an  agent  who  receives  goods  for  a 
principal,  who  is  entitled  to  them,  and  who  then  delivers  such  goods 
to  this  principal.  Clearly,  under  such  circumstances,  there  is  no 
conversion  by  the  agent. 

It  is  said  that  the  defendant  did  not,  in  his  answer,  allege  that  he 


Digitized  by 


Googk 


BLUM  V.  LANQFELD.  597 

App.  Div.]  First  Department,  February  Term,  1899. 

was  entitled  to  the  possession  of  the  goods  under  any  circumstances, 
or  that  he  took  them  in  the  right  of  his  brotlier.  Tiiis  was  not  new 
matter  which  he  was  required  to  plead.  He  distinctly  denied  the 
convereion  alleged.  On  the  general  issue,  as  to  conversion,  he  had 
a  right  to  show  any  fact  which,  if  true,  negatived  such  conversion. 
He  did  not  admit  that,  after  the  goods  had  been  picked  out  and 
delivered  to  him,  whether  as  the  representative  of  Blum,  or  in  his 
own  right,  Blum  was  still  entitled  to  their  possession.  What  he 
admitted  was,  that,  originally,  Blum  owned  the  goods  and  was 
entitled  to  their  possession.  It  was,  therefore,  competent,  upon  the 
issue  of  conversion,  to  show  how,  and  under  what  circumstances, 
and  in  what  right,  he  received  the  goods;  and  if,  on  all  the  facts,  it 
appeared  that,  though  they  were  delivered  to  him  under  authority 
from  Blum,  such  delivery  was  in  the  right  of  his  brother,  and  as 
security  for  his  brother's  note,  his  refusal  to  return  them  until  that 
note  was  paid,  or  his  delivery  of  them  to  his  brother,  was  not  a 
conversion.  The  defendant  did  undoubtedly  testify  that  he  never 
received  the  goods  at  all.  If  he  did  not  so  receive  them,  then  there 
was,  of  course,  no  conversion.  He  was,  however,  not  concluded  by 
this  testimony.  The  issue  of  conversion  was  still  open.  He  had  a 
right  to  go  further  under  that  issue,  and,  upon  the  possibility  that 
the  jury  might  find  against  him  as  to  the  receipt  of  the  goods,  show 
that  still  there  was  no  conversion.  In  other  words,  he  could  deny 
in  his  testimony  the  receipt  of  the  goods  and  yet  contend  that,  upon 
the  testimony  generally  as  to  how  and  under  what  circumstances  he 
so  received  them,  there  was  no  conversion. 

The  judgment  should  also  be  reversed  for  an  error  in  the  charge. 
The  learned  trial  judge  charged  that  there  was  not  sufficient  evidence 
in  this  case  to  show  that  Mr.  Gorman,  an  employee  of  Blum's, 
"  if  he  entered  into  such  a  transaction  as  that  (that  is,  the  delivery 
of  the  goods  to  the  defendant  for  Louis  Langf eld),  had  any  authority 
from  Mr.  Blum  to  do  so."  Louis  Langfeld  had  testified  that  he  gave 
Blum  the  note  upon  the  understanding  that  he  was  to  receive  goods 
in  return,  sell  them,  and  apply  the  proceeds  thereon  ;  and  that  Blum, 
in  his  presence,  directed  that  the  goods  be  picked  out  and  sent  to 
him.  The  excuse  made  for  the  charge  is,  that  this  authority  was 
only  to  deliver  the  goods  to  Louis  Langfeld,  not  to  the  defendant. 
If  the  defendant  had  misapplied  the  goods,  there  might  be  some 
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force  in  the  contention.  Bat  inasmuch,  as,  if  the  defendant  ever 
received  the  goods  at  all,  he  fulfilled  his  duty  by  delivering  them  to 
his  brother,  the  charge  was  misleading  and  erroneous.  The  jury 
were  given  plainly  to  understand  that  Louis  Langfeld  himself  had 
no  right  to  the  goods,  and,  hence,  that  the  defendant  was  liable 
whatever  he  did  with  them.  They  were  thus  practically  told  to  dis- 
regard Louis  Langfeld's  testimony  entirely. 
There  should  be  a  reversal  and  a  new  trial. 

Judgment  and  order  affirmed,  with  costs. 


I     d1  598 
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Josephine  E.  Staley,  Respondent,  v.  The  Mayor,  Aldbbmek  and 
Commonalty  of  the  City  of  New  Yoek,  Appellant, 

J^egligence — a  pedestrian  falling  upon  a  crosswaik  covered  mth  ice  and  snow — when 
the  failure  to  remove  it  does  not  constitute  negligence. 

On  the  26th  of  December,  1894,  there  was  a  fall  of  sdow  in  the  city  of  New 
York,  which  was  followed  by  sleet  and  rain,  which  ended  on  the  twenty- 
seventh  in  a  second  fall  of  snow,  making  a  total  snowfall  during  the  two  days 
of  eight  and  two- tenths  inches;  thereafter,  until  December  thirtieth,  the  ther- 
mometer continued  below  the  freezing  point,  and  there  was  no  time  in  the 
interval  when  the  snow  which  fell  on  the  twenty-seventh  was  not  frozen  to  the 
sidewalks  and  streets.  On  December  thirtieth,  a  person,  while  walking  down 
Fifth  avenue,  slipped  on  the  crossing  at  Fifty-sixth  street,  which  was  covered 
with  ice  and  snow,  packed  down  and  frozen  in  ridges,  and  fell  and  broke 
her  leg. 

Held,  that  the  city  of  New  York  was  not  guilty  of  such  negligence  in  permitting 
the  crosswalk  to  be  incumbered  with  ice  and  snow  as  rendered  it  liable  for  the 
injury. 

Appeal  by  the  defendant.  The  Mayor,  Aldermen  and  Common- 
alty of  the  city  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  2l8t  day  of  April,  1898,  upon  the 
verdict  of  a  jury  for  $1,000,  and  also  from  an  order  entered  in  said 
clerk's  oflSce  on  the  25th  day  of  April,  1898,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Theodore  Connoly  for  the  appellant. 

Edward  Swann,  for  the  respondent. 
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BUMSEY,  J. : 

On  Sunday  afternoon,  the  30th  day  of  December,  1894,  the  plain- 
tiflE  while  walking  down  Fifth  avenue  on  the  west  side  reached  the 
crossing  of  Fifty-sixth  street.  That  crossing  was  covered  with  ice 
and  snow  packed  down  and  frozen  in  ridges  along  the  crossing.  The 
plaintiff  observed  the  condition  of  the  walk  and  sought  for  a  place 
where  she  might  cross  with  safety.  She  stepped  carefully  off  from 
the  curb,  but  just  as  she  took  the  second  step  from  the  crossing,  her 
foot  slipped  upon  one  of  the  ridges  of  ice  and  she  fell  and  broke 
her  leg.  To  recover  the  damages  received  by  that  fall  she  brought 
this  action.  Upon  the  trial  she  had  a  verdict,  and  a  motion  for  a 
new  trial  made  by  the  defendant  upon  the  judge's  minutes  was 
denied.  After  the  entry  of  judgment  this  appeal  was  taken  from 
that  judgment  and  order. 

The  injury  was  received  between  four  and  five  o'clock  in  the 
afternoon.  It  appeared  from  the  evidence  of  the  plaintiff's  witnesses 
that  during  the  month  of  December  down  to  the  twenty-sixth  the 
temperature  had  been  above  the  freezing  point  nearly  all  the  time. 
On  the  afternoon  of  the  twenty-sixth  a  fall  of  snow  began  which 
continued  until  late  in  the  night,  when  it  turned  to  sleet  and  after- 
wards to  rain,  which  ended  about  noon  of  the  twenty-seventh,  when 
a  fall  of  snow  began  again  which  continued  until  half -past  one  of 
that  day.  The  total  fall  of  snow  during  the  twenty-sixth  and 
twenty-seventh  was  eight  and  two-tenths  inches.  On  the  twenty-sev- 
enth, after  the  snow  fall  ended,  the  thermometer  began  to  fall  so  that 
at  some  time  on  that  day  it  descended  to  sixteen  degrees  above  zero, 
the  mean  temperature  on  that  day  being  about  twenty-eight  degrees^ 
The  thermometer  continued  below  freezing  from  the  twenty-seventh 
down  to  the  thirty-first,  and  there  was  no  time  during  those  days 
when  the  snow  which  fell  on  tlie  twenty-seventh- was  not  frozen  to 
the  sidewalks  and  streets.  The  plaintiff  met. with  her  accident  on 
the  crossing  of  the  roadway  of  Fifty-sixth  street.  There  was  no 
loose  snow  there,  but  the  crossing  was  covered,  as  has  been  stated, 
with  frozen  snow  and  ice  so  that  it  was  slippery. 

No  claim  is  made  by  the  appellant  that  the  plaintiff  was  guilty  of  any 
contributory  negligence  in  attempting  to  go  over  the  crosswalk  as  she 
did,  but  a  reversal  is  claimed  solely  upon  the  ground  that  the  city  was 
not  guilty  of  negligence  in  permitting  the  crossing  at  Fifty-sixth 
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street,  upon  which  the  plaintiff  fell,  to  be  incumbered  with  snow  and 
ice  while  the  temperature  was  so  low  that  the  coating  adhered  to  the 
pavement  and  could  not  conveniently  be  removed.  We  think  this 
contention  is  well  founded.  It  is  not  necessary  to  consider  pre- 
cisely what  duty  is  imposed  upon  a  municipal  corporation  by  way  of 
keeping  the  street  crossings  in  a  safe  condition  for  pedestrians  who 
liave  occasion  to  use  them.  It  is  certainly  no  greater  than  the  duty 
imposed  upon  them  with  reference  to  sidewalks.  As  to  them  the 
municipality  is  bound  only  to  use  reasonable  care  to  keep  them  in 
a  safe  condition.  It  often  happens  that  a  fall  of  rain  is  suddenly 
followed  by  severe  cold,  by  reason  of  which  the  snow  or  ice  is 
frozen  to  the  sidewalk  so  that  it  is  practically  impossible  to  remove 
it  until  a  thaw  has  come.  In  such  case  the  rule  is  that  the  munici- 
pality is  not  negligent  in  awaiting  the  thaw.  The  emergency  is  one 
which  is  common  to  every  street  in  the  city  and  which  the  corpora- 
tion is  powerless  to  remove ;  and  the  municipality  may  await,  with- 
out negligence,  a  change  of  temperature  which  will  remove  the 
danger.  {Taylor  v.  City  of  Yonkera,  105  N.  Y.  209.)  The  rule 
laid  down  in  the  case  cited  has  since  that  time  been  invariably  fol- 
lowed in  the  courts.  The  case  at  bar  is  controlled  by  the  principle 
there  established,  and,  applying  that  principle,  we  are  quite  clear 
that  the  city  was  not  guilty  of  any  negligence  by  reason  of  the  facts 
made  to  appear  by  the  plaintiff's  witnesses. 

It  was  erroneous,  therefore,  to  refuse  to  dismiss  the  complaint 
because  the  defendant  was  not  shown  to  have  been  guilty  of  negli- 
gence. For  this  error,  the  judgment  and  order  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event  of  the  action. 

Yan   Brunt,  P.  J.,  Barrett,   Patterson   and    O'Brien,  JJ-, 

concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appellant 
to  abide  event. 
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The  Clinton  National  Bank,  Appellant,* 'y.  The  National  Park        |»i65»«29 
Bank  of  New  York,  Respondent. 

Bank  —  duty  of^  to  examine  bonds  deposited  with  it  to  secure  a  loan  made  by  another 
bank  —  that  the  act  was  gratuitous  is  immaterial. 

The  New  York  correspondent  of  a  Connecticut  banking  corporation  which 
received  from  the  latter  the  following  letter,  "Please  receive  of  Messrs. 
Quigley  &  Tuttle  their  demand  note  for  $5,000.  payable  to  our  order  at  the 
National  Park  Bank,  rate,  seven  per  cent,  with  |7,000  City  of  Davenport, 
Iowa,  six  per  cent  street  improvement  bonds  as  collateral,  and  hand  them  the 
inclosed  draft  on  you  for  $5,000,"  is  only  bound  to  give  the  bonds  when  depos- 
ited such  an  examination  as  is  customary  among  bankers  engaged  in  the  same 
transactions  under  the  same  circumstances. 

The  fact  that  the  clerk  who  received  the  bonds,  which  subsequently  proved  to  be 
spurious,  only  looked  at  the  backs  of  them  to  see  that  they  aggregated  the 
amount  mentioned  in  the  letter  nf  instruction,  but  did  not  open  them,  and  that, 
had  he  done  so,  it  would  have  been  apparent  that  the  coupons  and  the  bonds 
were  printed  on  separate  sheets  of  paper  of  slightly  different  shades  and  were 
not  sealed,  does  not  show  such  negligence  as  will  render  the  correspondent 
liable  to  its  principal,  where  it  appears  that  the  business  of  loaning  money 
upon  municipal  bonds  is  transacted  very  largel}'^  upon  confidence  in  the  charac- 
ter of  the  persons  with  whom  such  dealings  are  had;  that  the  almost  invari- 
able custom  of  bankers  in  receiving  such  collateral  is  to  examine  the  outside 
of  the  security  to  see  whether  it  purports  to  be  of  the  amount  called  for, 
whether  the  going  coupon  is  attached  to  the  bond,  and,  if  the  bond  purports  to 
be  registered,  whether  it  bears  the  certificate  of  registration;  and  where  it 
further  appears  that  it  would  be  impracticable,  in  view  of  the  number  of  such 
transactions,  to  give  the  securities  anything  more  than  such  a  cursory 
examination. 

JBemble,  that  it  is  immaterial  whether  the  correspondent  acted  gratuitously  in 
receiving  the  bonds  for  its  principal. 

Appeal  by  the  plaintiff,  The  Clinton  National  Bank,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  28th  day 
of  May,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  27th  day  of  May,  1898,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

S.  ffanfard,  for  tlie  appellant. 

Lewis  Cass  Ledyard  and  Louis  F,  Doyle^  for  the  respondent. 
App.  Div.— Vol.  XXXVII.         76 
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RUMSET,  J. : 

The  action  was  brought  for  damages  which  the  plaintiff  claimed 
to  have  sustained  by  reason  of  the  negligence  of  the  defendant  in 
accepting  spurious  bonds  as  collateral  security  for  a  loan  made  with 
the  plaintiff's  funds  at  the  defendant's  place  of  business,  and  by  its 
officers  in  pursuance  of  directions  given  by  the  plaintiff  to  the 
defendant.  At  the  close  of  all  the  evidence  in  the  case,  each  party 
moved  for  the  direction  of  a  verdict  in  its  favor,  and  neither  asked 
that  any  question  should  be  submitted  to  the  jury.  The  learned  jus- 
tice, however,  who  presided  at  the  trial,  submitted  to  the  jury  the 
question  whether  the  defendant's  officers,  in  taking  the  securities 
which  were  presented  to  it,  exercised  the  ordinary  and  customary 
care  of  bankers  under  similar  circumstances,  instructing  them  that 
if  the  defendant's  officers  did  exercise  such  care  then  tlie  defend- 
ant was  not  liable.  The  jury  rendered  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  was  denied,  and  after  the  entry  of  judg- 
ment on  the  verdict  this  appeal  was  taken  from  the  judgment  and 
order  denying  the  new  trial. 

Tliere  is  not  the  slightest  dispute  as  to  the  facts.  The  Clinton 
National  Bank  was,  as  its  name  implies,  a  banking  corporation.  It 
did  business  at  Clinton  in  the  State  of  Connecticut.  For  some  time 
before  1893  the  National  Park  Bank  in  the  city  of  New  York  had 
been  the  correspondent  in  that  city  of  the  plaintiff,  and  the  plaintiff 
had  kept  with  it  its  account,  its  average  daily  balance  in  the  Park 
Bank  being  about  $12,000,  upon  which  interest  was  paid  to  it.  The 
plaintiff  was  accustomed  to  send  to  the  defendant  all  checks,  notes, 
time  drafts  and  notes  for  collection,  payable  at  places  in  the  city  of 
New  York  and  points  west  and  south  of  that  city,  except  Phila- 
delphia. A  certain  charge  was  made  by  the  defendant  for  collect- 
ing checks  outside  of  the  State  of  New  York,  and  the  collections  as 
made  were  put  to  the  credit  of  the  plaintiff  in  the  defendant's  books.  ^ 
In  the  ordinary  course  of  business  no  other  charge  was  usually  made 
for  these  services  against  the  plaintiff. 

Quigley  &  Tuttle  were  brokers,  doing  business  in  the  city  of 
New  York,  and  on  the  12th  of  July,  1893,  they  were  in  good  stand- 
ing and  credit  among  business  men  in  that  city.  Shortly  before 
that  time  that  firm  made  by  mail  an  application  to  the  plaintiff  bank 
to  borrow  $5,000  on  $7,000  city  of  Davenport,  Iowa,  six  per  cent 
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improvement  bonds,  suggesting  in  the  letter  that  thej  would  be 
glad  to  have  the  collateral  left  at  the  National  Park  Bank  so  that 
they  (Quigley  &  Tuttle)  could  obtain  it  when  the  bonds  should  be 
sold.  In  reply  to  that  letter,  on  the  same  day,  the  cashier  of  the 
plaintiff  accepted  the  loan  by  telegram,  and  also  wrote  to  Quigley 
&  Tuttle  a  letter  to  the  same  effect,  and  saying  to  them  besides  that 
the  plaintiff  had  advised  the  Park  Bank  to  receive  of  them  their 
note  for  $5,000,  payable  on  demand  at  the  Park  Bank  to  the  order 
of  the  plaintiff,  with  $7,000  city  of  Davenport,  Iowa,  six  per  cent 
street  improvement  bonds  collateral,  and  requesting  that  bank  to 
hold  the  collateral  for  safe  keeping,  forward  the  note  to  the  plain- 
tiff, and  hand  to  Quigley  &  Tuttle  the  plaintiff's  check  for  $5,000. 
On  the  same  day  the  cashier  of  the  plaintiff  wrote  to  the  defendant 
a  letter,  of  which  the  following  is  a  copy : 

"  Clinton  National  Bane,      \ 

CuNTON,  Conn.,  J^dy  12, 1893.  ) 

"  Geo.  S.  HioeoEj  Esq.,  Cashier, 

"  National  Park  Bank,  N.  T. : 

"  Dear  Sir. —  Please  receive  of  Messrs.  Quigley  &  Tuttle  their 

demand  note  for  $5,000,  payable  to  our  order  at  the  National  Park 

Bank,  rate,  seven  per  cent,  with  $7,000  City  of  Davenport,  lowa^ 

six  per  cent  street  improvement  bonds  as  collateral,  and  hand  them 

the  inclosed  draft  on  you  for  $5,000. 

"  Kindly  hold  the  collateral  for  this  bank  for  safe  keeping  and 

forward  the  note  to  me. 

"  Yours  truly, 

"(Signed)  "E.  E.  POST,  Cashier.'' 

On  the  fourteenth  of  July  Quigley  &  Tuttle  delivered  to  one  of 
the  clerks  of  the  defendant  at  the  bank  their  note  for  $5,000,  and  at 
the  same  time  there  were  presented  to  the  clerk  seven  papers  pur- 
porting to  be  bonds  of  the  city  of  Davenport  for  $1,000  each.  The 
clerk  received  the  papers,  ran  the  bonds  over,  looking  at  the  back  of 
them  to  see  that  tlie  amount  called  for  in  the  letter  of  instniction 
was  there,  and  upon  ascertaining  that  fact,  delivered  to  Quigley  & 
Tuttle  the  plaintiff's  check  for  $5,000.  On  the  same  day  the  plain- 
tiff was  advised  that  the  transaction  had  been  completed,  and  the 
note  for  $5,000  was  sent  to  it,  the  defendant  stating  to  it  that  the 
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bonds  were  held  in  safe  keeping  for  its  account.  The  loan  to  Quig- 
ley  &  Tuttle  was  outstanding  until  1895,  the  makers  of  the  note 
paying  the  interest  upon  it  as  it  became  due.  In  the  month  of 
January,  1895,  Quigley  &  Tuttle  became  insolvent,  and  it  was  ascer- 
tained that  they  had  been  procuring  loans  and  depositing  as  collateral 
to  them  forged  and  spurious  municipal  city  bonds.  This  fact  having 
come  to  the  knowledge  of  the  plaintiff's  officers,  its  president  and 
cashier  called  at  the  National  Park  Bank  on  the  twenty-second  of 
January,  inquired  for  the  Davenport  bonds,  and  in  response  to  that 
inquiry  the  papers  which  had  been  turned  over  by  Quigley  &  Tuttle 
in  Jul}',  1893,  were  delivered  to  them.  It  was  ascertained  that  these 
papers  were  not  obligations  of  the  city  of  Davenport,  but  were 
entirely  spurious  and  of  no  value.  Upon  ascertaining  tliat  fact,  this 
action  was  brought  for  the  damages  which  the  plaintiff  had  suffered 
because  of  the  receipt  by  the  defendant  bank  of  these  spurious  obli- 
gations instead  of  genuine  bonds  of  the  city  of  Davenport,  which  it 
bad  been  directed  to  receive. 

Upon  the  trial  it  was  conceded  that  the  papers  received  from 
Quigley  &  Tuttle  were  not  genuine  obligations  of  the  city  of  Daven- 
port. Upon  inspection  it  was  shown  that  while  they  purported  to 
be  obligations  of  that  city,  they  were  not  sealed,  nor  did  they  pur- 
port to  be  attested  by  the  seal  of  the  city.  They  were  signed  with 
the  name  of  a  person  as  mayor,  and  contained  a  statement  that  they 
were  countersigned  and  registered,  and  this  statement  was  signed 
by  another  person  as  city  clerk,  but  it  was  made  to  appear  that  no 
persons  bearing  the  names  signed  to  those  papers  had  ever  been 
either  mayor  or  city  clerk  of  the  city  of  Davenport,  Iowa. 

It  also  appeared  by  an  examination  of  the  papers,  that  the  bond 
and  the  coupons  had  been  printed  upon  separate  sheets  of  paper  of 
B  little  different  shade,  but  carefully  pasted  together,  and  that  the 
whole  was  so  folded  that  that  fact  did  not  appear.  It  would,  how- 
ever, have  appeared  if  the  bonds  had  been  opened  and  examined. 

The  person  who  took  the  note  and  papers  from  Quigley  &  Tuttle 
testified  that  he  did  not  open  the  bonds,  but  satisfied  himself  by 
examining  the  outside;  that  the  number  of  bonds  required  was 
delivered.  Several  persons  were  examined  as  witnesses,  who  had 
l)een  in  the  habit  of  dealing  in  bonds  of  municipalities  of  different 
ijvestern  States,  all  of  whom,  with  one  exception,  testified  that  they 
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had  never  seen  or  known  a  municipal  bond  without  a  seal.  One  of 
the  witnesses,  however,  whose  business  was  dealing  in  municipal 
bonds,  testified  that  under  the  laws  of  different  States  there  were 
many  municipalities  which  did  not  use  seals,  and  which  sometimes 
issued  bonds ;  and  that  while  most  municipal  bonds  were  sealed,  he 
had  seen  genuine  bonds  of  that  nature  bearing  no  seal.  He  testified 
further,  however,  that  he  had  no  recollection  of  having  seen  bondd 
of  any  citt/  which  were  not  attested  by  the  seal  of  the  city. 

It  was  proved  by  the  evidence  of  officers  of  various  banks  of  the 
city  of  New  York,  who  were  accustomed  to  making  loans  upon 
bonds  and  securities  of  that  nature  as  collateral,  that  the  business 
was  done  very  largely  upon  confidence ;  that  is  to  say,  that  such 
transactions  took  place  only  with  persons  who  were  in  good  Credit, 
and  whose  character  as  honest  dealers  was  to  be  depended  upon.  It 
was  further  shown  that  the  almost  invariable  custom  of  bankers  in 
receiving  such  collateral  was  to  examine  the  outside  of  the  security 
to  see  whether  it  purported  to  be  of  the  amount  called  for.  The 
only  other  examination  given  to  them  was  to  see  whether  the  going 
coupon  was  attached  to  the  bond,  and  if  the  bond  purported  to  be 
registered,  whether  it  bore  the  certificate  of  registration.  All  the 
witnesses  agreed  that  no  examination  was  ever  made  as  to  the  gen^ 
nineness  of  the  bonds,  but  that  in  regard  to  those  matters  the  secu- 
rities offered  were  taken  upon  the  credit  of  the  person  to  whom  the 
loan  was  made.  These  facts  were  undisputed.  The  plaintiff  claimed 
that  it  was*  the  duty  of  the  defendant's  officer,  upon  receiving  these 
securities  from  Quigley  &  Tuttle,  to  examine  them,  and  that  it  should 
not  have  received  them  without  such  examination.  It  claimed 
further  that  the  defendant  should  have  been  charged  with  whatever 
fact  it  might  have  discovered  upon  such  an  examination ;  and  that, 
as  upon  an  examination  it  would  have  learned  that  the  seal  of  the 
city  of  Davenport  was  not  attached  to  the  papers,  and  that  the 
coupons  and  bonds  were  printed  upon  paper  of  a  different  shade  and 
not  upon  the  same  sheet,  those  facts  would  have  put  it  upon  inquiry 
as  to  whether  the  papers  offered  were  genuine  obligations  of  the  city 
of  Davenport ;  and  that  it  was  its  duty  to  make  such  inquiry,  and 
that  as  upon  making  such  inquiry  it  was  fair  to  infer  that  it  would 
have  ascertained  that  the  papers  were  not  genuine  obligations,  it  was 
chargeable  with  that  knowledge,  and  for  that  reason  it  was  guilty 
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of  negligence  in  receiving  the  papera  presented  as  security  for  the 
loan. 

The  defendant,  on  the  contrary,  insisted  that  it  was  called  upon  to 
exercise  only  such  care  as  was  ordinarily  used  by  bankers  in  the  city 
of  New  York  in  transactions  of  the  same  kind ;  and  that  as  the  evi- 
dence was  undisputed  that  its  oflScer,  on  receiving  these  papers, 
gave  them  the  usual  examination,  it  had  performed  all  the  duty 
which  it  owed  to  the  plaintiff,  and,  therefore,  as  a  matter  of  law,  it 
was  not  guilty  of  negligence  and  not  liable  to  respond  to  the  plaintiff 
for  the  damages  which  it  had  suffered.  The  question  presented 
here  is:   Which  of  these  two  claims  is  the  correct  one! 

When,  at  the  close  of  the  testimony,  each  party  moved  that  a  ver- 
dict be  directed  in  its  favor  and  neither  requested  to  go  to  the  jury, 
it  was  substantially  conceded  that  there  was  no  question  of  fact  for 
the  jury,  and  the  learned  court  would  have  been  perfectly  justified 
in  deciding  the  question  as  one  of  law.  {Clason  v.  Baldwin^  152  N. 
Y.  204.)  Although  he  saw  lit  to  submit  the  question  of  negligence 
to  the  jury,  that  fact  is  not  of  importance  if  the  jury  reached  the 
proper  conclusion ;  and  if  they  did  so  reach  it,  it  is  not  material 
whether  or  not  the  charge  of  the  court  was  correct  in  all  particulars. 
{PeopU  V.  O'Neil,  49  Hun,  423 ;  Ming  v.  Corhin,  68  id.  161.)  If 
A  correct  result  was  reached,  the  process  by  which  it  was  done  is 
not  material.  We  do  not  mean  to  say  that  the  cliarge  was  not  cor- 
rect, but  only  that  for  the  reason  stated  we  do  not  feel  called 
upon  to  examine  whether  it  was  or  not. 

It  is  claimed  by  the  defendant  that  it  acted  gratuitously  in  receiv- 
ing this  loan  for  the  plaintiff.  If  it  were  material  to  determine  that 
question,  we  would  have  some  hesitation  in  conceding  that  claim. 
{Exchange  Nat  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  288 ; 
Allen  V.  Merchanti  Bamk  of  New  York,  22  Wend.  215,  Vebplanck, 
Senator,  228,  229.)  But  we  do  not  regard  that  fact  as  material  in  this 
connection.  Whether  the  defendant  acted  gratuitously  or  whether 
the  taking  of  this  loan  was  a  part  of  the  business  which,  as  correspond- 
ent of  the  Clinton  Bank,  it  was  to  do,  so  that  the  collection  fees 
which  it  received  and  the  other  benefits  which  it  had  from  the  busi- 
ness were  a  consideration  for  its  services  in  this  regard,  is  not  very 
material.  Having  undertaken  to  do  the  business  for  the  plaintiff,  it 
was  bound  to  use  the  ordinary  care  which  was  customary  in  the 
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transaction  of  business  of  that  nature,  and  whether  it  did  the  work 
gratuitously  or  for  a  consideration,  the  nature  of  its  duty  was  not 
changed.  So  the  question  comes  whether,  upon  the  facts  stated,  it 
can  be  said  that  the  defendant  used  proper  care  in  the  transaction 
of  this  business. 

For  the  purpose  of  enabling  the  court  or  the  jury  to  determine 
that  question  it  was,  undoubtedly,  proper  for  the  defendant  to  show 
the  manner  in  which  it  was  customary  to  transact  business  of  that 
nature.  While  the  criterion  of  proper  care  in  such  cases  is  the 
exercise  of  such  reasonable  diligence  as  the  ordinarily  prudent  man 
would  apply  in  the  transaction  of  the  particular  business,  the  question 
what  is  such  ordinary  care  must  always  be  determined  by  evidence  of 
the  usual  manner  of  doing  that  business  by  men  who  are  accustomed 
to  it.  {AUen  v.  Merchants  Bank  of  New  Tork^  22  Wend.  215, 
226 ;  Leach  v.  Beardslee^  22  Conn.  404;  Maynardv.  Buck^  100  Mass. 
40.)  In  the  case  of  laham  v.  Post  (141  N.  Y.  100)  the  action  was 
brought  for  the  conversion  of  certain  money  which  had  been  deliv- 
ered by  the  plaintiff  to  the  defendant  to  be  lent  for  the  plaintiff, 
and  to  be  returned  upon  demand.  It  was  shown  that  the  plaintiff 
had  demanded  the  money,  and  that  the  defendant  had  not  returned 
it.  The  Court  of  Appeals  held  that  when  that  proof  was  made 
the  plaintiff's  case  was  made  out,  and  the  duty  then  devolved 
upon  the  defendant  of  showing  an  atfirmative  defense.  The 
defense  which  he  sought  to  prove  was  that  the  money  was  lost  with- 
out his  fault  and  by  an  event  for  which  he  was  not  to  blame,  because  he 
had  performed  his  duty  faithfully  and  without  negligence  or  miscon- 
duct. He  had  lent  the  money  upon  certain  securities  as  collateral, 
but  it  turned  out  that  the  securities,  which  were  certificates  of  stock, 
had  been  raised  so  that  they  represented  many  more  shares  than 
were  transferred  by  the  original  securities.  It  appeared  in  the  case 
that  the  defendant  was  a  dealer  in  choice  stocks  and  had  issued  to 
the  plaintiff,  among  others,  a  circular  so  advertising  himself  and 
promising  to  his  customers  careful  attention  in  all  commercial 
transactions.  The  court  held  that  those  who  dealt  with  him  con- 
tracted for  and  had  a  right  to  expect  a  degree  of  care  commensu- 
rate with  the  importance  and  the  risks  of  the  business  to  be  done, 
and  the  skill  and  capacity  adequate  to  its  performance.  It  is  appar- 
ent that  the  holding  of  the  court  in  that  case,  even  if  it  were  neces- 
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Bary  to  its  determination,  was  based  very  largely  upon  the  representa- 
tions of  Post  that  he  would  give  careful  attention  to  the  affairs 
which  were  intrusted  to  him  by  any  customer.  The  question  actu- 
ally decided  in  the  case  was,  that  it  was  error  to  refuse  evidence 
offered  by  the  defendant  which  would  have  shown  that  the  defend- 
ant exercised  the  same  care  in  the  transaction  which  he  exercised  in 
his  own  matters.  The  court  said  that  such  evidence  was  material 
and  that  it  would  have  tended  to  show  that  the  defendant  was  not 
in  fault  for  not  discovering  the  forgery. 

It  was  not  error,  therefore,  for  the  court  in  this  case  to  receive  evi- 
dence of  the  manner  of  doing  business  of  this  nature  at  the  different 
banks  in  the  city  of  New  York.  Such  evidence  was  not  received  as 
tending  to  show  a  custom  by  which  the  plaintiff  was  bound  because  he 
was  acquainted  with  the  usage,  but  to  enable  the  jury,  if  the  case  came 
to  them,  to  say  what  was  the  ordinary  and  usual  way  among  dealers  of 
doing  this  kind  of  business,  so  that  they  might  have  a  standard  by 
which  to  measure  the  care  used  by  the  defendant  and  ascertain 
whether  or  not  he  used  the  care  which  the  law  required  of  him.  {May- 
nard  v.  Buck^  100  Mass.  40,  48.)  That  evidence  established  that  in 
the  transaction  of  business  of  this  kind  great  reliance  was  put  by 
everybody  engaged  in  it  in  the  character  of  those  to  w^hom  the  loans 
were  made,  the  credit  given  to  them  personally ;  and  that  the  col- 
lateral was  taken  in  reliance  upon  the  character  of  the  persons  who 
obtained  the  loan ;  and  that  it  would  have  been  impracticable,  hav- 
ing in  view  the  number  of  such  transactions  and  the  limited  time 
ordinarily  afforded  in  which  to  complete  them,  to  do  anything  more 
than  to  give  to  the  securities  as  they  were  presented  such  a  cursory 
examination  as  would  enable  the  person  receiving  them  to  see  that 
they  corresponded  in  the  general  description  and  in  amount  with  the 
securities  agreed  to  be  delivered.  The  evidence  showed,  too,  that 
there  was  no  means  of  ascertaining  the  genuineness  of  the  signature 
upon  the  bonds  of  these  municipalities,  situated  in  various  States 
and  at  a  great  distance  from  the  place  where  the  business  was  trans- 
acted, and  signed  as  they  were  by  men  whose  terms  of  office  were 
usually  short  and  about  whose  existence  as  officials  it  would  be 
almost  impracticable  to  ascertain  the  facts.  The  court,  then,  was 
bound,  in  determining  the  question  whether  the  defendant  was  guilty 
of  negligenr*^,  to  assume  as  a  fact  that  this  was  the  ordinary  and 
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usual  rifianner  of  transacting  business  of  this  nature,  and  the  only 
question  remaining  was  whether  the  defendant  exercised  that  ordi- 
nary and  usual  care. 

In  determining  that  question  it  is  an  important  fact  that  the  thing 
to  be  done  by  the  defendant  was  simply  the  receipt  of  the  papers 
from  Quigley  &  Tuttle.  The  bargain  for  the  loan  had  been  made 
by  the  plaintiff  itself.  The  amount  of  the  loan  and  the  voucher  to 
be  given  for  it,  and  the  amount  and  nature  of  the  securities,  had 
been  determined  by  the  plaintiff.  As  to  all  that  the  defendant  had 
nothing  to  say.  When  the  plaintiff  dealt  with  Quigley  &  Tuttle 
and  sent  them  to  the  defendant's  place  of  business  to  complete  the 
transaction,  it  accredited  them,  so  far  as  the  defendant  was  con- 
cerned, as  proper  and  safe  persons  with  whom  to  deal.  When  those 
persons  brought  to  the  defendant  what  they  said  were  the  papers 
they  were  to  deliver,  they  came  tliere  with  a  certificate  of  character 
from  the  plaintiff  as  persons  with  whom  it  was  safe  to  deal  and  who 
were  to  be  trusted  to  deliver  to  the  defendant  for  the  plaintiff  the 
securities  which  the  defendant  was  to  receive.  Quigley  &  Tuttle, 
therefore,  came  to  the  defendant  as  persons  in  whom  that  trust 
and  confidence  might  be  reposed  which  careful  dealers  were  in  the 
habit  of  insisting  upon  before  they  advanced  money  to  them  upon 
collateral  securities.  When,  therefore,  they  presented  themselves 
at  the  counter  of  the  defendant's  bank,  bringing  what  they  said  was 
the  security  which  the  plaintiff  had  agreed  to  receive,  and  what  the 
plaintiff  had  advised  the  defendant  it  had  agreed  to  receive,  the 
only  duty  of  the  defendant  was  to  give  those  papers  there  presented 
the  same  examination  which  it  would  have  given  to  them  had  they 
been  presented  by  a  person  with  whom  it  had  made  such  a  bargain  on 
its  own  account  and  in  whom  it  reposed  that  trust  which  was  an  essen- 
tial requisite  to  the  making  of  these  loans.  If  that  duty  was  per- 
formed, then  it  was  quite  clear  that  the  defendant  was  not  guilty  of 
negligence,  although  it  might  turn  out  that  the  obligations  were  not 
genuine,  and  although  a  careful  examination  might  have  enabled  it 
to  ascertain  that  fact.  All  the  examination  that  it  was  required  to 
give  was  such  as  was  customary  among  bankers  engaged  in  the  same 
transactions  under  similar  circumstances.  {Allen  v.  Merchants^ 
Bwnk  of  Nexo  York,  22. Wend.  215,  225.)  That  they  did  use  such 
App.  Div.— Vol.  XXXYII.        77 
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diligence  was  not  in  dispute,  and  wJien  the  evidence  was  closed  the 
defendant  was  entitled  that  the  verdict  should  be  directed  in  its 
favor  upon  the  undisputed  facts. 

This  precise  point  has  been  under  examination  in  two  cases  in 
the  courts  of  Great  Britain  which  are  called  to  our  attention 
{Woods  V.  Thiedemami^  1  H.  &  0.  478;  Ulster  Bank  v.  Synnott, 
5  Ir.  Rep.  [Eq.]  695),  in  each  of  which  the  conclusion  reached  was 
the  same  as  was  reached  here. 

The  principles  laid  down  in  this  opinion  dispose  of  the  various 
objections  and  exceptions  taken  to  the  rulings  of  the  court,  and 
upon  the  admission  of  evidence.  For  the  reason  given  above  we 
•conclude  that  the  judgment  and  order  was  correct  and  must  be 
affirmed,  with  costs  to  the  respondent. 

Van  Brunt,  P.  J.,  Barrett,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


James  D.  Conklin,  Respondent,  v.  John  H.  Woodbury  Derma- 
tologioal  Institute,  Appellant. 

4  dtfendant  is  not  bound  to  elect  between  inconsistent  defenses,  ivor  to  offer  evidence 
which  the  court  has  declined  to  admit. 

The  complaint  in  an  action  set  up  a  contract  which  provided  that  the  plain- 
tiff's assignor  was  employed  by  the  defendant,  and  that  if  the  defendant  should 
discharge  the  plaintiff's  assignor  without  assigning  a  good  reason  therefor  it 
would  repay  him  $1,000  which  he  had  paid  to  the  defendant  under  the  con- 
tract; but  that  should  the  defendant  discharge  him  because  of  his  failure  to 
comply  with  the  terms  of  his  contract,  the  defendant  should  not  be  required  to 
pay  him  any  sum  whatever.  The  complaint  also  alleged  that  the  plaintiff's 
assignor  had  performed  all  the  conditions  of  the  contract,  and  that  the  defend- 
ant had  discharged  him  without  assigning  a  good  reason  therefor,  and  it 
demanded  as  relief  the  sum  of  $1,000,  with  interest  from  the  day  of  the 
discbarge. 

The  answer  denied  that  the  plaintiff's  assignor  had  fully  performed  all  the  condi- 
tions of  the  contract  on  his  part,  and  that  the  defendant  had  discharged  him 
without  assigning  a  good  reason  therefor,  and,  for  a  further  and  separate 
defense,  it  alleged  that  the  plaintiff's  assignor  had  violated  the  contract  in  cer- 
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tain  specified  respects,  and  had  left  the  employ  of  the  defendant  without  being 
discharged. 

JSeld,  that  it  was  error,  on  the  ground  that  two  inconsistent  defenses  had  been 
pleaded,  one  that  the  defendant  had  a  sufficient  reason  for  discharging  the 
plaintiff's  assignor,  and  the  other  that  the  latter  left  his  employment  and  was 
not  discharged,  to  require  the  defendant  to  elect  on  which  defense  it  would 
rely,  and  to  refuse  to  allow  the  defendant  to  give  evidence  in  support  of  its 
defense  that  the  plaintiff's  assignor  had  not  performed  the  conditions  of  his 
contract,  and  that,  therefore,  it  had  a  sufficient  reason  for  discharging  him,  as 
well  as  evidence  in  support  of  its  defense  that  the  plaintiff's  assignor  left  his 
employment  and  was  not  discharged; 

That,  under  section  507  of  the  Code  of  Civil  Procedure,  a  defendant  is  entitled 
to  set  up  as  many  defenses  as  he  has,  although  the  defenses  may  be  inconsistent 
with  each  other; 

That  the  fact  that  the  defendant  offered  no  evidence  bearing  upon  the  defense  of 
non-performance  by  the  plaintiff's  assignor  of  the  conditions  of  the  employ- 
ment did  not  prevent  it  from  raising  the  question  on  appeal,  as  it  was  not 
called  upon  to  antagonize  the  court  by  further  insisting  upon  its  right  to  estab- 
lish such  defense  after  the  court  had  ruled  it  out. 

Appeal  by  the  defendant,  the  John  H.  Woodbury  Dermatological 
Institnte,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  17th  day  of  October,  1898,  upon  the  verdict  of  a  jury, 
And  also  from  an  order  entered  in  said  clerk's  office  on  the  25th  day 
of  October,  1898,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Benjamin  Patterson^  for  the  appellant. 

Henry  B.  Twomhly^  for  the  respondent. 

KUMSEY,  J. : 

The  complaint  alleged  that  on  the  12th  of  December,  1894,  one 
Wehrly,  the  plaintiff's  assignor,  made  with  the  defendant  a  contract 
to  enter  into  its  employment  and  work  for  it  in  the  city  of  St.  Louis ; 
that  Wehrly  paid  to  the  defendant  $1,000,  and  agreed  to  conduct 
the  business  of  the  defendant  in  that  city,  receiving  a  certain  per- 
centage of  tlie  profits ;  to  keep  true  and  faithful  accounts  of  the 
money  received  and  expended ;  to  obey  all  orders  of  the  defendant ; 
to  give  his  whole  time  and  attention  to  the  performance  of  the 
duties  required  of  him  at  such  times  as  might  be  necessary  to  con- 
<iuct  the  business  of  the  office.     It  was  further  agreed  that  if  the 
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defendant  desired  to  dispense  with  tlie  services  of  the  plaintiffs 
assignor,  without  assigning  a  good  reason  tlierefor,  it  should  repay 
him  the  $1,000 ;  but  should  the  defendant  be  compelled  to  dispense 
with  such  services  because  of  his  failure  to  keep  the  terms  of  his 
agreement,  then  the  defendant  should  not  be  required  to  pay  Wehrly 
any  money  whatever. 

The  complaint  alleged  the  payment  of  the  $1,000 ;  that  the  plain- 
tiffs assignor  performed  all  his  duties  and  all  the  conditions  of  the 
contract,  but  tliat  on  the  11th  of  February  1896,  the  defendant  ille- 
gally, wrongfully  and  without  good  reason  discharged  Wehrly  and 
dispensed  with  his  services,  without  assigning  a  good  reason  there- 
for. The  plaintiflf  further  alleged  the  demand  of  the  $1,000  and 
the  refusal  to  pay.  The  complaint  further  alleged  that  the  contract 
was  assigned  by  Wehrly  to  the  plaintiff,  and  he  seeks  to  recover  the 
$1,000  with  interest  from  the  day  of  the  discharge.  The  answer 
denied  that  Wehrly^well  and  faithfully  performed  all  the  duties  and 
matters  pertaining  to  the  proper  conduct  and  business  of  the  defend- 
ant, and  in  all  other  respects  duly  performed  all  other  conditions  of 
the  contract  on  his  part.  It  denied  the  allegations  that  the  defend- 
ant illegally,  wrongfully  and  without  good  reason  discharged  Wehrly 
without  assigning  a  good  reason  therefor.  As  a  further  and  sepa- 
rate defense  it  set  up  affirmatively  that  Wehrly  violated  his  agree- 
ment in  many  respects  which  are  more  particularly  specified  in  that 
defense,  but  not  necessary  here  to  refer  to. 

For  still  another  separate  defense,  it  was  alleged  that  the  plaintiffs 
assignor  left  the  employ  of  the  defendant  without  being  discharged, 
and  refused  longer  to  continue  in  that  employ.  At  the  trial  the  plaiti- 
tiff  gave  considerable  evidence  tending  to  show  that  Wehrly  per- 
formed all  the  conditions  of  the  contract  on  his  part  to  be  done. 
This  evidence  was  given  without  any  objection  and  without  any 
suggestion  that  it  was  not  competent  under  the  complaint 

After  the  evidence  of  the  plaintiff  had  closed,  and  the  defendant 
had  opened  his  case,  the  court  called  to  the  attention  of  the  defend- 
ant's counsel  the  fact  that  he  had  pleaded  two  inconsistent  defenses, 
one  that  it  had  a  sufficient  reason  for  the  discharging  of  the  plain- 
tiffs assignor,  and  the  other  that  it  did  not  discharge  him  at  all. 

It  is  claimed  by  the  defendant  that  the  defenses  were  not  incon- 
sistent, but  the  court  held  that  they  were,  and  limited  the  defendant 
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in  its  defense  to  evidence  that  the  plaintiffs  assignor  himself  severed 
the  connection  between  himself  and  the  company,  because,  as  tlie 
court  said,  if  the  defendant  did  not  discharge  him  then  all  reasons 
for  discharging  him  were  immaterial.  To  this  ruling  the  counsel  for 
the  defendant  excepted. 

In  charging  the  jury,  the  court  said  to  them  that  the  defendant 
elected  to  stand  upon  the  defense  that  the  plaintiffs  assignor  volun- 
tarily resigned  his  office,  and  the  question  submitted  was  simply 
whether  he  was  discharged  by  the  defendant,  or  whether  he  volun- 
tarily resigned  his  employment,  the  court  saying  to  the  jury  that, 
if  he  was  discharged,  he  was  entitled  to  recover  the  $1,000,  but  if 
he  voluntarily  resigned  his  employment,  he  was  not  entitled  to 
recover.  The  counsel  excepted  to  the  statement  of  the  court  that 
the  defendant  elected  to  stand  upon  the  one  defense,  and  asked  the 
court  to  charge  that,  if  the  plaintiffs  assignor  failed  to  perform  all 
the  terms  and  conditions  of  the  contract  on  his  part,  he  could  not 
recover,  although  the  defendant  discharged  him,  which  the  court 
refused  to  do,  and  the  defendant's  counsel  took  an  exception. 

It  is  quite  apparent  that,  in  its  answer,  the  defendant  had  alleged 
two  defenses,  either  of  which,  if  established,  was  a  complete  answer 
to  the  plaintiffs  case.  If  Dr.  Wehrly  left  the  service  of  the  defend- 
ant, then,  of  course,  he  could  not  recover  the  $1,000,  as  the  court 
had  charged  the  jury.  If  he  was  discharged  for  a  failure  to  keep 
the  terms  of  his  agreement,  then,  by  the  express  terms  of  the  con- 
tract, he  was  not  entitled  to  recover  the  $1,000.  The  complaint 
alleged  that  Wehrly  was  discharged  unlawfully,  wrongfully  and 
without  good  reason.  This  was  denied  by  the  answer,  and  not  only 
was  it  denied,  but  the  defendant  set  up  affirmatively  a  violation  of  the 
terms  of  the  contract,  which,  if  established,  would  make  the  discharge 
legal  and  relieve  the  defendant  from  liability  to  pay  the  money.  This 
defense,  as  was  conceded  on  the  trial,  was  sufficiently  pleaded.  It 
is  a  rule  of  pleading  established  by  the  Code,  as  construed  by  the 
cases,  that  the  defendant  is  entitled  to  set  up  as  many  defenses  as  he 
has  (Code  Civ.  Proc.  §  507),  although  these  defenses  may  be  incon- 
sistent with  each  other.  {Goodwin  v.  Wertheimer,  99  N.  Y.  149; 
Societa  Italiana  v.  Suher,  138  id.  468,  472.)  The  defendant,  there- 
fore, was  entitled,  as  a  matter  of  right,  to  prove  not  only  that 
Wehrly  left  its  service,  but  also  the  facts  which  it  had  alleged  in  its 
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answer  tending  to  show  that  he  had  not  performed  the  conditions  of 
his  contract,  and  that  the  defendant  was  entitled  to  discbarge  him. 
This  last  defense  he  was  not  permitted  to  prove,  and  for  that  error 
the  judgment  and  order  should  be  reversed. 

It  was  claimed  that  the  defendant  offered  no  evidence  bearing 
upon  that  question.  Even  had  this  been  the  case,  it  would  still  be 
entitled  to  an  opportunity  to  try  that  question.  WTien  the  court  had 
ruled  that,  because  the  defenses  were  inconsistent,  the  defendant 
should  not  be  permitted  to  insist  that  he  had  lawfully  discharged 
Wehrly,  the  defendant  was  not  called  upon  to  antagonize  the  court 
by  insisting  further  upon  its  right  to  establish  such  a  defense.  Not 
only  was  it  at  liberty  to  stand  upon  the  exception  which  it  took  to 
the  ruling,  but  it  was  the  duty  of  its  counsel,  after  that  ruling  had 
been  unqualifiedly  made,  to  receive  it  as  the  law  of  the  case  for  the 
purposes  of  the  trial,  and  to  try  the  case  upon  the  lines  indicated 
by  the  court,  subject,  of  course,  to  its  right  to  insist  upon  an  appeal 
that  the  exception  was  well  taken,  and  that  it  had  the  right  to  pre- 
sent to  the  jury  all  the  defenses  contained  in  its  answer.  As  it  was 
deprived  of  that  right,  the  judgment  and  order  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  Barrett,  Patterson  and  O'Brien,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appel- 
lant to  abide  event. 


37  6i4|  Susan  Moan,  Appellant,  v.  Annie  Normile,  Respondent. 

37         614    Jiutual  benefit  association — Hght  of  a  member  thereof  to  change  the  beneficiary — 
^ '       waiver  by  the  company  of  a  surrender  of  tJie  original  certificate  when  the  bene- 
ficiary is  changed. 

The  right  of  a  member  of  a  mutual  benefit  association,  whose  membership  cer- 
tificate was  issued  in  1889,  to  change,  in  1896,  the  beneficiary  named  in  his 
certificate,  is  controlled  by  section  18  of  chapter  175  of  the  Laws  of  1888  and 
not  by  section  238  of  the  Insurance  Law  (Laws  of  1892,  chap.  690),  by  which 
the  former  act  was  amended. 

A.  clause  in  the  constitution  of  the  association,  providing  that  *'a  member  in  good 
standing  may  at  any  time  surrender  his  benefit  certificate    *    *    *    for  change 
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of  beneficiary  and  have  a  new  one  issued  payable  to  such  legal  beneficiary  or 
beneficiaries  as  he  may  direct,"  is,  in  the  requirement  that  the  certificate  be  sur- 
rendered, for  the  benefit  of  the  association  and  may  be  waived  by  it;  and  "^here 
it  consents  to  a  change  of  beneficiaries  and  issues  a  new  certificate,  without 
requiring  the  surrender  of  the  original  certificate,  upon  th6  affidavit  of  the 
member  applying  therefor  that  the  original  certificate  is  lost  or  destroyed,  the 
substituted  beneficiary  may  recover  upon  the  new  certificate  notwithstanding 
the  fact  that  the  original  certificate  is  afterwards  discovered  to  be  in  the  posses- 
sion of  the  beneficiary  thereunder. 

Appeal  by  the  plaintiff,  Susan  Moan,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  olBce  of 
the  clerk  of  the  county  of  New  York  on  the  11th  day  of  May,  1898, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New 
York  Special  Term  adjudging  the  defendant  to  be  entitled  to  the 
fund  in  controversy,  ynih  the  exception  of  twenty-live  dollars,  rep- 
resenting the  amounts  paid  by  the  plaintiff  as  assessments,  on  the 
certificate  of  insurance  referred  to  in  the  opinion,  except  froth  that 
portion  of  said  judgment  which  allows  the  plaintiff  the  said  sum 
of  twenty-five  dollars. 

George  C,  Lay^  for  the  appellant. 

Frederick  E.  Crane^  for  the  respondent. 

Patterson,  J. : 

William  J.  Moan,  a  member  of  the  Catholic  Benevolent  Legion, 
was  in  April,  1889,  the  holder  of  a  benefit  certificate  issued  by  that 
association,  and  in  it,  the  plaintiff,  his  wife  was  named  as  the  bene- 
ficiary. She  paid  some  of  the  aesessments  necessary  to  keep  the 
certificate  in  force,  and  after  Moan's  death,  which  occurred  in 
November,  1896,  she,  having  possession  of  that  certificate,  claimed 
the  amount  secured  by  it  from  the  association.  The  defendant, 
Moan's  daughter,  claimed  the  same  amount,  and  by  an  order  of  the 
Supreme  Court,  entered  in  May,  1897,  the  association  was  permitted 
to  pay  the  money  into  court  to  await  the  determination  of  this 
action  which  involves  the  ownership  of  that  money  as  between  tlie 
parties  hereto. 

The  defendant  claims  as  a  substituted  payee  or  beneficiary  under 
another  certificate  issued  by  the  association  at  the  procurement  of 
Moan  in  January,  1896.  Thus  the  plaintiff's  asserted  right  is  based 
upon  an  outstanding  certificate  in  her  favor  as  the  wife  of  Moan, 
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and  the  defendant's  on  another  outstanding  certificate  in  her  favor, 
as  the  daughter  of  Moan,  but  both  certificates  relate  to  the  same 
"  benefit "  or  fund,  and  the  one  sum  now  on  deposit  in  court.  It 
was  adjudged  at  Special  Term  that  it  belonged  to  the  defendant,  less 
the  amounts  paid  by  the  plaintiff  for  premiums  or  assessmenta,  and 
from  that  judgment  the  plaintiff  appeals. 

That  Moan  had  a  right  to  change  the  beneficiary  at  his  pleasure ; 
that  the  plaintiff  had  no  vested  right  secure  against  a  change,  to  the 
amount  of  the  certificate,  and  that  the  association  could  recognize  and 
pay  to  the  substituted  nominee,  are  general  propositions  not  contro- 
verted by  the  appellant ;  but  it  is  insisted  that,  as  between  these  parties, 
the  power  to  change  or  substitute  one  beneficiary  for  another  could  be 
exercised  only  in  compliance  with  the  supposed  strict  requirement  of 
section  238  of  the  Insurance  Law  of  1892  (Chap.  690),  by  which 
it  is  enacted  respecting  associations  such  as  the  Catholic  Legion,  that 
"  Membership  in  any  such  society,  order  or  association  shall  give  to  the 
member  the  right  at  any  time  upon  the  consent  of  such  society,  *  *  * 
in  the  manner  and  form  prescribed  by  its  by-laws^  to  make  a  change 
in  its  payee,  or  payees,  beneficiary  or  beneficiaries,  without  requir- 
ing the  consent  of  such  payees  or  beneficiaries."  It  is  a  sufficient 
answer  to  this  contention  to  say  tliat  the  certificate  in  favor  of  the 
plaintiff  was  issued  in  1889,  and  the  contmct  made  by  it,  so  far  as  it 
related  to  the  right  of  a  member  to  change  the  beneficiary,  was  con- 
trolled by  section  18  of  the  act  of  1883  (Chap.  175.)  The  incident  of 
the  right  of  substitution  of  a  new  beneficiary  applied  to  that  certificate, 
under  section  18  of  that  act.  By  that  section,  a  member  was  given  the 
right,  at  any  time,  with  the  consent  of  the  association,  to  make  a 
change  in  the  payee  of  the  certificate  without  the  consent  of  such 
payee.  Section  238  of  the  Insurance  Law  of  1892  is  an  amend- 
ment of  section  18  of  chapter  176  of  the  Laws  of  1883.  Such 
amendment  consists  of  the  insertion  of  the  words,  "  in  the  manner 
and  form  prescribed  by  its  by-laws,"  in  connection  with  the  right  to 
change  the  name  of  the  payee  on  the  consent  of  the  association. 

But  the  constitution  of  this  society  provides  (§  3)  that  "a  member 
in  good  standing  may  at  any  time  surrender  his  benefit  certificate 
*  *  *  for  change  of  beneficiary,  and  have  a  new  one  issued  pay- 
able to  such  legal  beneficiary  or  beneficiaries  as  he  may  direct." 
When  the  beneficiary  was  changed  in  this  case  the  original  certificate 
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was  not  surrendered,  but  Moan  made  an  affidavit  that  it  was  lost  or 
destroyed,  and  thereupon  the  new  certificate  was  issued  in  favor  of 
the  defendant.  The  point  is  made  by  the  appellant  that  the  require- 
ment of  the  constitution  should  have  been  literally  complied  with, 
and  that  no  new  payee  or  beneficiary  could  otherwise  be  substituted 
so  as  to  deprive  her  of  her  inchoate  right  or  interest.  It  was  held 
in  MGOof^rnick  v.  Suprmne  Council  (6  App.  Div.  175)  that  the  bene- 
ficiary of  a  substituted  certificate  under  section  18  of  the  act  of 
1883  (which  applies  here)  may,  if  otherwise  entitled,  recover  the 
amount  of  such  certificate,  notwithstanding  a  prior  certificate  issued 
to  other  beneficiaries  had  not  been  surrendered.  The  provision 
respecting  a  surrender  is  for  the  benefit  of  the  association,  and  may 
be  waived.  To  exact  absolute  conformity  with  that  requirement 
would,  in  many  cases  (even  under  the  act  of  1892),  cause  injustice, 
and  defeat  that  right  of  substitution  which  it  was  the  purpose  of  the 
law  to  secure.  Where  a  certificate  is  lost  or  destroyed,  strict  com- 
pliance is  impossible.  The  certificate  is  not  negotiable.  If  it  had 
been  assigned  for  value,  or  issued  pursuant  to  some  contract  between 
the  member  and  the  payee,  there  could  be  no  substitution  of  a  bene- 
ficiary to  defeat  the  right  of  the  payee  without  his  consent  {Smith  v. 
National  Benefit  Society,  123  N.  Y.  85) ;  but  neither  of  these  features 
is  in  this  case.  If  the  certificate  were  procured  by  fraud  upon  the 
member,  the  right  of  the  original  appointee  would  not  be  impaired 
in  a  contest  between  rival  claimants.  Here  there  was  no  fraud  on 
Moan,  but  it  is  suggested  that  tliere  was  some  fraud  of  Moan 
upon  his  wife.  None  is  proven.  Moan  had  the  right  to  make  the 
change  without  his  wife's  consent,  and  the  society  had  the  power  to 
waive  the  surrender.  It  acted  upon  evidence  of  the  loss  or  destruc- 
tion of  the  first  issued  certificate.  Moan  made  affidavit  to  that 
efEect.  Some  months  afterwards  he  knew  the  certificate  was  in  the 
possession  of  his  wife,  for  he  sought  to  get  it  from  her,  but  there  is 
nothing  to  show  he  knew  it  when  he  made  his  affidavit,  so  that  if 
the  question  of  a  fraud  upon  his  wife  were  at  all  involved  (and  it 
is  not),  there  was  an  absolute  failure  to  prove  it. 
The  judgment  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 

App.  Div.— Vol.  XXXVII.         78 


Digitized  by 


Googk 


618       RAFFERTY  v,  BUFFALO  CITY  GAS  CO. 

First  Department,  February  Term.  1899.  [Vol.  87. 


Oscar  G.  Rafferty  and  Others,  Appellants,  v.  Buffalo  City  Gas 
Company  and  Others,  Respondents. 

Stock  earporatton  —  contract  of,  for  the  purchase,  with  its  stock  and  bonds,  of  stocks 
of  another  company  —  it  is  not  a  violation  of  section  42  of  t?ie  Stock  Corporation 
Law  —  it  is  a**  lawful  purpose  "  —  it  is  not  a  monopoly  —  its  execution  will  not  l» 
restrained  by  injunction, 

A  gas  company  whose  certificate  of  incorporation  authorizes  it,  as  provided  in 
section  40  of  the  Stock  Corporation  Law  (Laws  of  1890,  chap.  564,  as  amd. 
by  Laws  of  1892,  chap.  688),  to  '*  purchase,  acquire,  hold  and  dispose  of  the 
stock,  bonds  and  other  evidences  of  indebtedness  of  any  corporation,  domestic 
or  foreign,  and  issue  in  exchange  therefor  its  stock,  bonds  or  other  obliga- 
tions," has  power  to  make  a  contract  to  purchase  the  stocks  and  bonds  of  a 
company  owning  a  franchise  which,  if  operated  adversely  to  or  in  rivalry 
with  the  former  company,  might  be  ruinous  to  its  business,  and  to  pay  there- 
for with  stock  and  bonds  issued  by  it. 

In  determining  whether  the  contract  violates  the  provisions  of  section  42  of  the 
Stock  Corporation  Law,  providing  that  no  stock  shall  be  issued  for  less  than 
its  par  value  and  no  bonds  shall  be  issued  for  less  than  the  fair  market  value 
thereof,  the  value  of  the  franchise  to  be  acquired  under  the  contract  is  to  be 
considered  as  well  as  the  value  of  the  plant  and  tangible  properties  of  the  com- 
pany secured  thereby. 

The  purpose  of  the  corporation  to  secure  itself  against  ruinous  competition  is  ''a 
lawful  purpose "  within  the  meaning  of  section  42  of  the  Stock  Corporation 
Law,  which  provides  that  no  corporation  shall  issue  stocks  or  bonds  except  for 
money,  labor  done  or  property  actually  received  for  the  use  and  lawful  pur- 
poses of  such  corporation. 

The  contract  is  not  obnoxious  to  section  7  of  the  Stock  Corporation  Law  as  being 
a  combination  with  another  company  for  the  creation  of  a  monopoly  or  the 
unlawful  restraint  of  trade,  or  the  prevention  of  competition  in  a  necessary  of 
life,  especially  where  it  is  not  shown  that  the  purchasing  company  does  not 
intend  to  use  the  plant  or  exercise  the  franchise  acquired  under  the  purchase; 
nor  does  it  effect  a  practical  consolidation  of  two  corporations  contrary  to  the 
method  pointed  out  by  the  statute. 

Where,  in  such  a  case,  upon  a  motion  made  to  continue  a  temporary  injunction, 
granted  in  an  action  brought  by  certain  stockholders  of  the  corporation  to 
restrain  it  from  completing  the  contemplated  purchase,  it  appears  ttuit  the 
question  presents  only  a  matter  of  business  judgment,  and  that  the  directors 
of  the  corporation  have  submitted  it  to  the  stockholders,  the  motion  will  be 
denied. 

Appeal  by  the  plaintiflFs,  Oscar  G.  Rafferty  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
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bearing  date  the  27tli  day  of  December,  1898,  and  entered  in  the 
ofBce  of  the  clerk  of  the  connty  of  New  York  denying  the  plain- 
tiffs' motion  to  continue  a  preliminary  injunction  theretofore  granted,, 
and  vacating  said  injunction. 

Henry  G.  Atwater^  for  the  appellants. 

John  G.  Milburn^  for  tlie  respondents. 

Pattbrson,  J. : 

The  plaintiffs,  each  owning  100  shares  of  the  capital  stock  of  the 
Buffalo  City  Gas  Company,  brought  this  action  (against  that  corpo- 
ration and  its  directors)  to  restrain  the  defendants  from  consummat- 
ing a  contemplated  purchase  of  certain  bonds  and  stock  of  the 
People's  Gas  Light  Company  of  Buffalo.  A  temporary  injunction 
was  obtained,  which  on  motion  was  dissolved,  and  from  the  order  of 
dissolution  this  appeal  is  taken. 

The  allegations  of  the  complaint  present  grave  charges  against 
the  directors  of  the  defendant  corporation  and  impute  to  them  a 
motive  for  entering  into  the  transaction  which,  if  well  founded, 
would  call  for  the  interference  of  a  court  of  equity.  Those  allega- 
tions are  that  the  majority  of  the  individual  defendants,  directors  of 
the  Buffalo  City  Gas  Company,  have  devised  and  intend  to  carry 
out  a  scheme  by  which  it  will  be  made  to  purchase  the  stock  and 
bonds  of  the  People's  Gas  Light  Company  at  grossly  excessive 
prices,  and  pay  therefor  in  bonds  and  stock  of  the  Buffalo  City  Gas 
Company ;  that  the  directors  implicated  in  the  transaction  are  the 
owners  of  or  interested  in  the  bonds  and  stock  they  intend  to  pur- 
chase, and  are,  therefore,  acting  merely  for  their  own  aggrandize- 
ment to  the  destruction  of  the  interests  of  the  plaintiffs  and  other 
stockholders  of  the  Buffalo  Company.  Those  charges  are  over- 
whelmingly disproven.  It  is  shown  that  not  one  of  such  directors 
is  interested  in  the  securities  of  the  People's  Gas  Light  Company, 
with  the  exception  of  Mr.  Seligman,  who  owns  200  shares  of  its 
stock.  It  is  admitted  on  the  part  of  the  defendants  that  the  price 
to  be  paid  for  the  securities  of  the  People's  Gas  Light  Company  is 
excessive,  reference  being  had  to  the  intrinsic  value  of  the  plant  of 
that  company  ;  but  they  show  that  by  acquiring  the  control  of  the 
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People's  Gas  Light  Company  they  virtually  secure  to  the  Bufialo 
Gas  Company  a  franchise  which,  if  operated  adversely  to  or  in 
rivalry  with  the  latter  company,  might  be  ruinous  to  its  business. 
The  defendants  also  present  a  state  of  facts  which  they  claim  justify 
them  in  making  the  purchase  as  a  matter  of  prudence  and  in  the 
best  interest  of  the  BuflFalo  City  Gas  Company  for  its  protection 
and  to  save  it  from  the  destruction  of  its  business. 

Every  element  of  fraud  or  intentional  wrongdoing  of  the  direct- 
ors being  eliminated,  there  is  left  only,  on  the  merits,  a  matter  of 
business  policy  for  the  directors  to  determine  in  good  faith,  viz., 
whether  they  shall,  with  the  assent  of  a  majority  of  the  stockhold- 
ere,  complete  the  transaction.  They  show  that  they  do  not  intend 
to  dispose  of  the  subject  upon  their  own  responsibility.  They  have 
submitted  it  to  the  stockholders  to  say  whether  the  transaction  shall 
be  consummated.  It  is  a  matter,  therefore,  which  should  be  left  to 
the  determination  of  the  directors  and  stockholders,  and  should  not 
be  interiered  with  by  the  court  unless  the  proposed  transaction  is 
so  tainted  with  illegality  that  it  must  be  enjoined,  in  view  of  the 
fact  that  final  relief  would  be  unavailing  unless  temporary  restraint 
is  imposed. 

It  is  claimed  by  the  plaintiffs  that  such  illegality  has  been  shown, 
arising,  in  the  first  place,  from  want  of  power  in  the  directors  to 
make  the  proposed  purchase ;  that,  therefore,  these  plaintiifs  stand 
in  the  attitude  of  shareholders  seeking  to  enjoin  an  ultra  vires  act 
of  the  directors.  But  there  is  a  power  to  purchase  expressly  given 
by  section  40  of  the  Stock  Corporation  Law  (Laws  of  1890,  chap. 
564,  as  amd.  by  Laws  of  1892,  chap.  688),  which  provides  that 
such  a  corporation  may  "  purchase,  acquire,  hold  and  dispose  of  the 
stocks,  bonds  and  other  evidences  of  indebtedness  of  any  corporation, 
domestic  or  foreign,  and  issue  in  exchange  therefor  its  stock,  bonds, 
or  other  obligations,  if  authorized  so  to  do  by  a  provision  in  the  cer- 
tificate of  incorporation  of  such  stock  corporation."  The  certificate 
of  incorporation  of  the  Buffalo  City  Gas  Company  contains  the 
authority  mentioned  in  the  section  of  the  statute  quoted.  There  is 
no  limitation  upon  the  extent  to  which  the  right  to  purchase,  given 
by  that  section,  may  go,  whether  as  to  the  whole  or  a  controlling 
interest,  or  a  smaller  portion  of  the  stock,  bonds,  etc.,  purchased 
under  the  permission  of  that  section ;  and  as  the  Legislature  has 
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placed  no  limitation  in  that  regard,  the  court  cannot  undertake  to 

do  BO. 

But  it  is  said  that  the  permission  given  by  the  40tli  section 
must  be  construed  in  connection  with  other  provisions  of  the  Stock 
Corporation  Law  relating  to  the  same  subject.  Section  42  provides 
that  no  stock  shall  be  issued  (in  exchange,  etc.)  for  less  than  its  par 
value,  and  no  bonds  shall  be  issued  for  less  than  the  fair  market 
value  thereof.  The  claim  is  made  by  the  plaintiffs  that  it  appears 
that  the  stock  of  the  Buffalo  City  Gas  Company  is  to  be  issued  for 
much  less  than  its  par  value,  and,  inferentially,  the  bonds  at  much 
less  than  their  market  value.  If  the  plant  and  tangible  properties 
of  the  People's  Gas  Light  Company  are  to  be  alone  considered  in 
the  ascertainment  of  the  value  of  that  which  it  is  proposed  by  the 
Buffalo  City  Gas  Company  to  purchase,  then  the  requirement  of 
the  42d  section  is  not  satisfied.  But  the  plaintiffs  wholly  ignore 
the  circumstance  that,  through  the  purchase,  the  franchise  of  the 
Queen  City  Gas  Company  comes  under  the  control  and  virtual 
ownersliip  of  the  Buffalo  City  Gas  Company,  as  that  necessarily 
goes  with  the  purchased  stock.  The  great  value  of  the  Queen  City 
Gas  Company's  franchise  is  made  to  appear  generally,  for  of  course 
it  cannot  be  reduced  to  an  actual  inventpried  valuation.  It  is  not, 
therefore,  made  to  appear  that  the  provision  of  the  42d  section 
referred  to  is  violated. 

It  is  further  claimed  that  another  provision  of  the  42d  section 
of  the  Stock  Corporation  Law  prohibits  the  proposed  transaction. 
That  provision  is,  that  no  corporation  shall  issue  either  stock  or 
bonds,  except  for  money,  labor  done  or  property  actually  received 
for  the  use  and  lawful  purposes  of  such  corporation.  It  is  not 
required  that  we  should  now  give  a  definition  of  the  words  "  law- 
ful purposes,"  as  used  in  this  clause  of  the  statute.  They  are 
very  general  and  would  seem  primarily  to  mean  purposes  not  for- 
eign to  the  business  of  the  corporation  and  such  as  are  not  dis- 
connected with  the  lawful  management  of  that  business.  We  sup- 
pose it  to  be  a  lawful  purpose  of  the  corporation  to  secure  itself 
against  ruinous  competition  whereby  its  whole  business  may  be 
destroyed.  It  seeks  to  do  that  by  making  a  purchase  authorized  by 
the  law.  The  words  "  lawful  purposes "  are  not  to  be  construed 
with  the  narrow  restriction  which  would  apply  them  exclusively  to 
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the  object  for  which  the  corporation  was  created,  namely,  the  manu- 
facture and  sale  and  distribution  of  gas.  If  the  proposed  transaction 
is  otherwise  legal  we  should  construe  it  to  be  within  the  lawful  pur- 
poses of  the  corporation,  the  statute  permitting  the  purchase  to  be 
made. 

It  is  further  said  that  the  contemplated  purchase  operates  to  effect 
a  combination  with  another  company  for  the  creation  of  a  monopoly, 
or  the  unlawful  restraint  of  trade,  or  the  prevention  of  competition 
in  a  necessary  of  life  contrary  to  the  provisions  of  section  7  of  the 
Stock  Corporation  Law.  A  monopoly  is  not  constituted.  No 
exclusive  privilege  or  right  as  against  individuals  or  corporations  to 
manufacture  and  sell  and  distribute  gas  is  acquired.  Nor,  in  a  more 
restricted  use  of  the  word  "  monopoly,"  is  that  condition  brought 
about  by  force  of  this  contract.  A  more  plausible  objection  to  it 
would  be  that  it  is  a  contract  in  restraint  of  trade  to  prevent  com- 
petition, but  it  is  made  to  appear  that  that  objection  is  untenable. 
Contracts  that  are  intended  to  effect  or  must  necessarily  result  in  an 
unlawful  restraint  of  trade  or  the  prevention  of  competition  may, 
imder  certain  circumstances,  be  enjoined,  but  whether  at  the  suit  of 
A  stockholder  against  his  own  company  or  its  directors,  it  is  not  now 
necessary  to  consider.  The  contract  of  purchase  here  involved 
does  not  appear  on  its  face  to  be  in  unlawful  restraint  of  trade,  nor 
to  prevent  lawful  competition.  The  avowed  and  apparent  purpose 
of  it  is  to  prevent  ruUwua  competition.  It  is  not  even  shown  that 
the  Buffalo  City  Gas  Company  does  not  intend  to  use  the  plant  of 
the  People's  Gas  Light  Company  or  to  refrain  from  acting  under 
the  franchise  of  the  Queen  City  Gas  Company. 

Contracts  cannot  be  said  to  be  in  restraint  of  trade  where  a  pur- 
chase othej'wise  lawful  is  made  by  one  party  of  the  business  and  all 
its  incidents  of  another  party,  even  where  the  selling  party  enters 
into  a  covenant  not  to  engage  in  the  same  business  within  a  deter- 
mined territory,  such  covenant  being  no  wider  nor  broader  than  13 
necessary  for  the  protection  of  the  thing  sold.  {Diamond  Match 
Company  v.  Roeber^  106  N.  Y.  473.)  If  such  a  covenant  could  be 
enforced,  then  the  contract,  being  otherwise  legal  and  unobjection- 
able, must,  of  course,  be  valid.  But  it  is  urged  that  the  effect  of 
the  contract  is  to  prevent  lawful  competition.  It  is  not  necessarily 
so.     It  seems  to  be  a  contract  which  the  directors  of  the  Buffalo 
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City  Gas  Company  regard  as  necessary,  not  merely  to  its  prosperity 
and  for  the  enhancement  of  its  profits,  but  to  the  existence  of  its 
business.  What  the  rivalry  of  the  only  partially  developed  busi- 
ness of  the  People's  Gas  Light  Company  has  done  already  to  the 
detriment  of  the  Buffalo  City  Gas  Company,  appears  from  the 
papers.  A  contract  made  to  prevent  or  avoid  destructive  competi- 
tion is  not  necessarily  invalid.  It  was  said  in  the  case  of  7%^  Dia- 
mond Match  Company  v.  lioeber  {mipra) :  "  We  suppose  a  party 
may  legally  purchase  the  trade  and  business  of  another  for  the  very 
purpose  of  preventing  competition,  and  the  validity  of  the  contract, 
if  supported  by  a  consideration,  will  depend  upon  its  reasonableness 
as  between  the  parties.  Combinations  between  producers  to  limit 
production  and  to  enhance  prices,  are  or  may  be  unlawful,  but 
they  stand  on  a  different  footing."  In  People  v.  North  River 
Sugar  Rejmmg  Company  (54  Hun,  354)  Mr.  Justice  Barrett  says : 
^^  Excessive  competition  may  sometimes  result  in  actual  injury  to 
the  public,  and  competitive  contracts,  to  avert  personal  rain,  may 
be  perfectly  reasonable.  It  ife  only  when  such  contracts  are  publicly 
oppressive  that  they  become  unreasonable,  and  are  condemned  as 
against  public  policy."  And  later,  it  is  said  by  Judge  Gray  in 
Vinegar  Co.  v.  Foehrenbach  (148  N.  Y,  65) :  "  But  not  all  com- 
binations are  condemned,  and  self-preservation  may  justify  preven- 
tion of  undue  and  ruinous  competition,  when  the  prevention  is 
sought  by  fair  and  legal  methods." 

We  are  not  able  to  say,  and  cannot  adjudge  from  what  is  now  before 
us,  that  the  contract  under  consideration  is  anything  other  than  a 
reasonable  one  made  to  prevent  the  apprehended  consequences  set 
forth  by  the  directors  in  the  papers  submitted  in  answer  to  this 
motion. 

Finally,  it  is  suggested  that  the  whole  scheme  is  merely  one  to 
bring  about  a  practical  consolidation  of  two  corporations  contrary 
to  the  method  which  the  statute  points  out  by  which  such  consoli- 
dation may  be  effected.  The  answer  to  this  seems  obvious.  There 
is  no  consolidation  either  in  fact  or  in  law.  Each  corporation  main- 
tains its  own  identity.  We  are,  therefore,  of  the  opinion  that  no 
controlling  legal  reason  is  shown  for  the  re-establishment  of  the 
injunction. 

The  defendants  have  shown  in  their  affidavits  what  apparently  is 
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an  adequate  reason  for  making  the  contract,  based  upon  an  actual 
necessity  for  acquiring  the  stocks  and  bonds  of  the  People's  Gas 
Light  Company ;  and  they  have  also  shown  that  they  cannot  accom- 
plish that  object  upon  better  terms  than  those  submitted  for  the 
consideration  of  the  shareholders  of  the  Buffalo  City  Gas  Company. 
The  method  of  their  procedure  shows  honesty  of  purpose,  was 
entirely  open  and  frank,  was  communicated  in  all  its  details  and 
with  all  its  consequences  to  the  stockholders  and  is  referred  to  them 
for  approval  or  rejection.  Under  such  circumstances,  the  case,  as 
wafe  remarked  by  the  justice  at  Special  Term,  presents  only  a  matter 
of  business  judgment.  It  cannot  now  be  held  that  the  price  is  so 
exorbitant  as  to  indicate  a  waste  of  the  Buffalo  City  Gas  Company's 
assets,  or  fraud  or  irregularity,  compelling  the  interference  of  the 
court.  From  all  that  appears,  the  course  of  the  directors  may 
be  a  wise  method  reluctantly  resorted  to,  as  they  say,  of  saving 
their  company  from  serious  disasters  attendant  upon  a  ruinous 
competition. 

The  injunction  was  properly  dissolved,  and  the  interest  of  these 
three  plaintiffs  who  sue  only  for  themselves  are  fully  protected  by 
the  bond  exacted  by  the  court  below  on  dissolving  the  injunction 
and  which  has  been  furnished  in  accordance  with  the  requirement 
of  the  order. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


Note. —  The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
88  App.  Div.— [Rep. 
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The  People  of  the  State  of  New  York,  Respond- 
ent, ▼.  AKnes  Shaver,  Appellant.— Judgment 
of  conviction  affirmed.— 
Putnam,  J. :  In  this  eaee  the  questions  raised 
are  substantially  the  same  as  in  People  v. 
Edwin  Shaver  (ante,  p.  21).  It  was  also 
claimed  in  this  case  that  the  original  judg- 
ment and  sentence  was  void  for  uncertainty, 
because  it  fixed  no  place  of  imprisonment, 
and  that  the  Court  of  Sessions  had  no  power 
to  modify  the  judgment  of  a  Court  of  Special 
Sessions  oy  adding  the  words  ''in  the  county 
jail  of  Delaware  county."  Under  the  pro- 
visions of  the  Code  of  Criminal  Procedure, 
I  should  say  there  could  be  no  doubt  as  to 
the  power  of  the  court  below  to  modify  the 
judgment  rendered  by  the  justice  by  adding 
the  words  in  question.  I  think  the  same  dis- 
position should  be  made  of  this  case  as  in  that 
of  People  V.  Edvnn  Shaver. 

Delos  L.  Basler,  Appellant,  v.  Harrison  Had- 
sell.  Respondent,  impleaded  with  Others.— 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Rhoda  A.  Costlow,  Respondent,  v.  The  Town 
of  Lewis,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All 
concurred. 

Olif  Dussault,  Appellant,  v.  The  President, 
Managers  and  Company  of  the  Delaware 
and  Hudson  Canal  Company,  Respondent. 
—  Judgment  affirmed,  with  costs.  No  opin- 
ion. Ail  concurred,  except  Putnam,  J.,  not 
sitting. 

The  Empire  State  Insaranoe  Company  of  New 
York,  Appellant,  v.  The  Central  Vermont 
Railroad  Ck>mpany  and  Others,  Respondents. 

The  Continental  Insurance  Company  of  New 
York,  Appellant,  v.  The  Same,  Respondents. 

The  London  Assurance  Corporation,  Appellant, 
V.  The  Same,  Respondents. 

The  Lancashire  Insurance  Company,  Appel- 
lant, V.  The  Same,  Respondents. 

The  PhoBnix  Assurance  Company  of  London, 
Appellant,  v.  The  Same,  Respondents. 

The  Springfield  Fire  and  Marine  Insurance 
Company,  Appellant,  v.  The  Same,  Respond- 
ents.—Judgment  in  each  case  affirmed,  with 
costs,  upon  the  authority  of  Liberty  Insur- 
ance Co.  V.  Central  Vermont  R.  R.  Co.  (19 
App.  Div.  809);  North  British  <t  Mercantile 
Insurance  Co,  v.  Central  Vermont  R.  R.  Co. 
C9  id.  4).    No  opinion.    All  concurred. 

Mattie  C.  Judd,  Respondent,  v.  The  Coopers- 
town  and  Charlotte  Valley  Railroad  Com- 
pany, Appellant.— Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred. 

Wiltard  Lester,  as  Administrator,  etc.,  of 
Chauncey  L.  Williams,  Deceased,  Appellant, 
V.  Benjamin  F.  Bloomfleld,  Respondent.— 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

(In  the  Matter  of  the  Application  of  John  B. 
French,  Overseer  of  the  Poor  of  the  City  of 
Ithaca,  N.  Y.,  for  a  Mandamus  against  James 
8.  I^ke,  Superintendent  of  tne  Poor  of 
Tompkins  Coimty,  N.  Y.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.    AH  concurred. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Joseph  Bolton,  Sr.,  De- 
ceased, etc.  — Decree  of  Surrogate's  Court 
affirmed,  without  costs.  No  opinion.  All 
concurred. 

Robert  H.  Moore  and  John  Zimmerman,  Ap- 
pellants, V.  Julia  L.  Baker,  Respondent.— 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

The  People  of  the  State  of  New  York»  Re- 
spondent, V.  William  R.  Shaw,  Appellant.— 
Judgment  of  conviction  affirmed.  No  opin- 
ion.   All  concurred. 

Eva  M.  Southwick,  Respondent  and  Appellant, 
V.  De  Witt  C.  Jones  and  Margaret  Jones,  Ap- 
pellante  and  Respondents.— Judgment  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred. 

Fred  Starkins,  Respondent,  v.  The  City  of 
Ithaca,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred. 

John  C.  Temple  and  D  wight  W.  Temple,  Ap- 
pellants, V.  Mary  J.  Varney,  Respondent.  - 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Daniel  H.  Thayer,  Respondent,  v.  Horatio 
Brown,  Appellant.—  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  con- 
curred. 

Josephine  True,  as  Administratrix,  etc.,  of 
Charles  R.  True,  Deceased,  Respondent,  v. 
The  Lehigh  Valley  Railroad  Company,  Ap- 
pellant.— Judgment  and  order  affirmed,  with 
costs.  No  opinion.  All  concurred,  except 
Herrick,  J.,  dissenting. 

Robert  £.  Webb,  Respondent,  v.  The  Long 
Island  Mutual  Fire  Insurance  Corporation^ 
Appellant.—  Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Walter  C.  Witherbee  and  Annie  E.  Witherbee* 
Respondents,  v.  Frank  S.  Witherbee  and 
Others,  Defendants;  Wallace  T.  Foote,  Jr., 
and  Another,  Appellants.  —  Interlocutory 
judgment  affirmea,  with  costs.  No  opinion. 
All  concurred. 

Harvey  Wood,  Respondent,  v.  Whitehead 
Brothers  Company,  Appellant.— Judgment 
affirmed,  with  costs.  No  opinion.  AU  con- 
curred. 

Francis  Bishop,  Appellant,  v.  City  of  Glovers- 
ville.  Respondent.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 

Apolonia  Fejdowski,  as  Administratrix,  etc., 
of  W^incenty  Fejdowski,  Deceased,  Appel- 
lant, V.  The  President,  Managers  and  Com- 
pany of  the  Delaware  and  Hudson  Canal 
Company,  Respondent.— Order  revei-sed, 
with  costs,  and  motion  denied.  No  opinion. 
All  concurred,  except  Herrick,  J.,  oissent- 
ing,  and  Putnam,  J.,  not  sitting. 

The  Graves  Elevator  Company,  Respondent,  v. 
Michael  J.  Callinan,  Appellant.— Judgment 
affirmed,  with  costs.  No  opinion.  All  con- 
curred. 

Frederick  Hinckel,  Respondent,  v.  Jennie  B. 
Stevens,  Appellant.—  Motion  denied. 

Lizzie  E.  Howell,  Respondent,  v.  David  T. 
Howell,   Appellant— Order  affirmed,   with 
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ten  dollars  costs  and  disbursements.    No 
opinion.    All  concurred. 

William  H.  Morehouse,  Respondent,  v.  Frank 
H.  Morehouse,  as  Executor,  and  Others,  Ap- 
pellants.—Motion  granted. 

In  the  Matter  of  the  Last  Will  and  Testament 
of  Sarah  D.  Wheeler,  Deceased.—  Order  re- 
ferred to  in  the  notice  of  motion  amended 
and  filed  \7ith  the  clerk. 

In  t^e  Matter  of  the  Separate  Applications  of 
William  F.  Mathews  and  Others,  for  a  Writ 
of  Certiorari  to  Review  the  Action  of  Georee 
L.  demons,  as  County  Treasurer  of  W^asn- 
ington  County,  in  Refusing  to  Issue  a  Liquor 
Tax  Certificate  —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements. 

In  the  Matter  of  the  Separate  Applications  of 
Charles  M.  De  QrafT  and  Others,  for  a  vi  rit 
of  Certiorari  to  Review  the  Ac  ion  of  Oeorge 
L.  demons,  as  County  Treasurer  of  Wash- 
ington County,  in  Refusing  to  Issue  a  Liquor 
Tax  Certificate.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements. 

'Peter  O'Clair  v.  Ledyard  P.  Hale,  as  Receiver, 
etc.—  Motion  denied. 

The  People  of  the  State  of  New  York  ex  rel. 
James  W.  Robertson,  Respondent,  v.  The 
Board  of  Supervisors  of  Washington  County, 
Appellant. —  Motion  to  discontinue  granted. 

"The  People  of  the  State  of  New  York  ex  rel. 
William  F.  Ford,  Appellant,  ▼.  George  L. 
'Gillette  and  Others^  Assessors  of  the  Town 
•of  Clifton  Park,  Saratoga  County,  N.  Y.,  Re- 
spondents.—Order  affirmed.     No  opinion. 

All  concurred. 

"S7~g^rThe  People  of  the  State  of  New  York  ex  rel. 
150a  ]2s|  William  F.  Ford,  Appellant,  v.  George  L. 
— — '  Gillette  and  Others,  Assessors  of  the  Town 
K)f  difton  Park,  Saratoga  County,  N.  Y.,  Re- 
spondents.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

William  H.  Van  Gorder,  Appellant,  v.  John 
Moore,  Respondent.—  Judgment  affirmed, 
with  costs,  ^o  opinion.  Ail  concurred,  ex- 
cept Herrick,  J.,  dissenting. 

Hordecai  M.  Willson,  Jr.,  Respondent,  v.  Mary 
S.  Eveline,  Appellant.—  Order  of  the  Special 
Term  modified  so  as  to  provide  as  follows: 
If  the  defendant,  within  twenty  days  after 


the  due  taxation  of  plaintiff^s  costs  and 
notice  thereof,  shall  pay  the  same,  the  mo- 
tion is  denied.  If  said  costs  shall  not  be  so 
paid,  the  motion  is  granted.  The  order  ap 
pealed  from,  as  so  modified,  affirmed,  with- 
out costs.    No  opinion.    All  concurred. 

Loretta  S\  ickes.  Respondent,  v.  Thomas  A. 
McManus,  Appellant.— Judgment  affirmed, 
with  costs.  No  opinion.  All  concurred,  ex- 
cept Herrick,  J  ,  dissenting. 

Ruth  Holmes.  Appellant,  v.  Frank  Jones,  Re- 
spondent.—Judgment  affirmed,  w^ith  costs. 
No  opinion.    Allooncurred. 

International  Food  Company,  Appellant,  v. 
Elizabeth  Bickerd,  Respondent.— Judgment 
affirmed,  with  costs.  No  opinion.  AU  con- 
curred. 

Joseph  Knapp,  as  Administrator,  etc.,  of  Tru- 
man Knapp,  Deceased,  Appellant,  v.  The 
Town  of  Palatine  and  The  Town  of  Canajo- 
harie,  Respondents.— Judgment  affirmed, 
with  costs.    No  opinion.    All  concun-ed. 

In  the  Matter  of  the  Application  for  the  Vol- 
untary Dissolution  of  the  Five  Brothers 
Shoe  Corporation. -Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 

William  H.  Magilton,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company.  Appellant.—  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All  oon- 
curred,  except  Putnam,  J.,  not  sitting. 

Asa  B.  Peake,  Appellant,  v.  Nell  W.  Salmon, 
Respondent.  —  Judgment  affirmed,  with 
costs.    No  opinion.    All  concurred. 

Catherine  Shannon,  as  Administratrix,  etc.,  of 
Joseph  Shannon,  Deceased,  Appellant,  v. 
The  Canada  Atlantic  Railway  Company,  Re- 
spondent.—Judgment  and  order  affirmed, 
with  costs.  No  opinion.  All  concurred,  ex- 
cept Putnam,  J.,  dissenting. 

James  S.  Waters,  Respondent,  v.  Frances  S. 
Johnson,  Appellant.  —  Judgment  affirmed, 
with  costs.    ISO  opinion.    All  concurred. 

Thomas  Womack.  Respondent,  v.  George  R. 
Smith,  as  Sheriff  of  St.  Lawrence  County, 
Appellant.— Judgment  affirmed,  with  costs. 
No  opinion.  All  concurred,  except  Herrick, 
J.,  not  voting. 
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•Dan  H.  Davis,  Respondent,  v.  John  W.  Gal- 
lagher and  Kate  M.  Price,  as  Administrators, 
etc.,  of  James  L.  Price,  Deceased,  Appellants. 
— Judgment  affirmed,  with  costs.— Appeal 
from  a  Judgment  entered  upon  the  report  of 
a  referee  in  favor  of  the  plaictilT  for  9461.19 
damages  and  $786.44  costs,  in  an  action  be- 
Kun  May  26, 1885.  The  first  trial  was  before 
H.  E.  Nichols,  Esq.,  referee,  whose  ju'dgment 
was  affirmed  by  the  General  Term  (55  Hun, 
4S98),  and  the  judgment  of  affirmance  was  re- 
-versed  by  the  Court  of  Appeals  (184  N.  Y.  48?) 
•on  the  ground  of  an  erroneous  ruling  upon  a 
•ouestion  arising  under  section  829  of  the 
•Oode  of  Civil  Procedure.  The  original  claim 
presented  by  the  plaintiff  against  the  admin- 
istrators amounted  to  $2,085.  The  report 
of  the  referee  now  brought  in  review  only 
allowed  the  plaintiff  two  items,  to  wit,  for 
.'services  from  April,  1879,  to  March,  1888,  at 
^20  per  month;  and,  second,  for  twenty -two 
.tons  of  hay  at  $6  per  ton,  and  he  offset  or 
credited  as  partial  payment  upon  the  claims 
•certain  items  admitted  in  the  plaintiff's  com- 
plaint amounting  to  $554.20.  and  found  a 
lialance  m  favor  of  the  plaintiff  for  the  sum 
^  $i?r9  and  interest  thereon.    At  the  time 


James  L.  Price,  the  deceased,  made  his 
second  venture  in  matrimony,  he  had  a 
daughter,  who  is  the  wife  of  John  W.  Gal- 
lagher, one  of  the  administrators;  and  his 
second  wife  was  a  widow  having  two  chil- 
dren, one  the  plaintiff,  and  the  other  Mary 
E.  Davis.    At  the  time  of  the  marriage,  the 

Slaintiff  was  about  eight  years  of  age,  and 
[ary  was  about  six  years  of  age,  and  appar- 
ently they  had  in  their  own  right  about 
$979  m  money,  which  Price  borrowed,  and 
for  which  he  gave  notes,  and  he  entered  into 
an  agreement  to  provide  for  the  children 
respectively  until  they  came  of  age  for  the 
interest  on  such  money.  After  they  arrived 
of  age,  he  entered  into  a  settlement,  paying 
to  Mary  the  amount  due  her  in  money,  and 
arranged  to  deed  a  small  piece  of  land  to  the 
plaintiff  for  $1,000  in  settlement  of  money 
theretofore  borrowed  and  certain  services 
which  had  accrued  against  him  in  favor  of 
the  plahitiff.  That  settlement  took  place 
about  November  6, 1876,  at  the  office  of  J.  W. 
Fenton,  Esq.— 

Hardin,  P.  J.:  Because  the  plaintiff  was  al- 
lowed to  reoover  for  his  services  rendered 
for  the  deceased  from  the  17th  of  April,  187$i, 
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to  the  19th  of  March,  1882,  at  twenty  dollars 
per  month,  the  appellants  allege  that  an 
error  was  committed.  They  allege  that  the 
relation  of  loco  parentis  was  sustained  be- 
tween the  deceased  and  the  plaintiff  during 
that  period  of  time.  Whether  such  relation 
existed  was  a  question  of  fact  to  be  deter- 
mined upon  all  the  evidence  adduced  before 
the  referee.  Plaintiff,  after  he  came  of  age, 
married  and  had  a  settlement  for  himself 
and  wife,  and  the  deceased  did  not  stand  in 
the  relation  of  loco  parentis  at  the  time  the 
services  were  performed  for  which  the 
referee  has  allowed.  {Williams y.  Hutchin- 
son, 3  N.  Y.  812:  Gall  v.  Oall,  27  App.  Div. 
178;  Robinson  v.  Raynor,  28  N.  Y.  494;  Rey- 
TMlds  V.  Robinson,  04  id.  580.)  It  seems  that 
•early  in  the  association  of  the  deceased  with 
his  new  wife  and  her  children,  he  entered 
into  a  business  arrangement  whereby  their 
property  was  made  to  contribute  to  their 
support  and  education  until  thev  were 
twenty-one  yeara  of  age,  and  that  after  the 

f^laintiff  i*eached  his  majority  he  haa  a  set- 
lement  for  his  work  up  to  a  certain  time, 
and  then  he  married  and  had  a  family  of  his 
own  and  maintained  a  separate  residence 
prior  to  the  time  for  which  tie  recovered  the 
▼alue  of  his  services  rendered  to  the  deceased. 
The  plaintiff  was  born  November  19, 1858,  and 
came  of  age  November  19,  1874.  He  was 
married  January  17,  1875,  and  with  his  wife 
be^an  keeping  tiouse  in  a  tenant  house  on 
Price's  farm,  and  lived  there  until  Novem- 
ber 5, 1879,  when  he  and  his  wife  moved  into 
a  house  that  he  had  built  upon  the  Schermer- 
horn  place  which  bel  iuged  to  him.  The  de- 
ceased had  paid  the  plaintiff  for  services 
performed  prior  to  those  allowed  by  the 
referee,  thus  recognizing  the  obligation  on 
his  part  to  compensate  the  plamtiff  for 
services  rendered,  and  thus  indicating  that 
the  deceased  did  not  understand  that  he 
stood  in  the  position  of  loco  parentis  to  the 
plaintiff.  It  seems  that  during  the  time  that 
the  services  were  rendered  by  the  plaintiff, 
the  intestate  was  a  very  fleshy  man  and  lit- 
tle able  to  perform  work  upon  the  premises, 
and  required  the  assistance  of  the  plaintiff 
to  oversee  the  other  help  and  to  render 
services  in  the  carrying  on  of  the  farm  of 
164  acres  of  land,  supporting  a  dairy  of  about 
twenty-five  cows.  The  other  help  were  em- 
ployed by  the  day,  from  time  to  time,  upon 
the  farm.  It  appeal^  that  the  plaintiff  did 
general  farm  work,  and  that  he  aid  the  team 
work,  and  that  he  worked  early  and  late, 
from  four  o'clock  in  the  morning  until  some- 
times nine  o'clock  in  the  evening.  The  de- 
ceased admitted,  on  several  occasions,  that 
the  plaintiff  was  faithful  and  a  hard  work- 
ing man,  and  that  he  intended  to  do  well  for 
him,  and  on  several  occasions  referred  to  his 
indebtedness  to  the  plaintiff.  The  deceased 
in  a  conversation  held  in  respect  to  the 
plaintiff,  said  that  he  ''  told  Dan  that  he  need 
not  be  afraid;  they  had  land  enough,  and  to 
stay  right  there  and  work,  and  he  would  get 
pay  for  his  work.''  To  several  witnesses 
oown  to  and  near  the  close  of  his  life  the  de- 
ceased stated  his  indebtedness  to  the  plain- 
tiff and  his  intention  to  compensate  him 
therefor,  and  to  some  of  the  witnesses  that 
he  intended  to  compensate  him  in  land.  We 
think  the  referee  was  warranted  in  finding, 
upon  all  the  evidence  disclosed,  that  there 
was  an  understanding  between  the  deceased 
and  the  plaintiff  that  the  plaintiff  should  re- 
ceive compensation  for  the  services  per- 
formed by  nim  at  the  instance  and  request  of 
the  deceased,  and  that  the  referee's  report  in 
that  regard  is  sufficiently  sustained  by  the 
evidence.  (2)  There  was  considerable  conflict 
and  some  confusion  in  the  evidence  given 


i  upon  the  hearing  in  respect  to  the  hay.  There 
is  sufficient  evidence  to  sustain  the  finding  of 
fact  made  by  the  referee  in  rt^pect  thereto. 
In  April,  18iV,  the  plaintiff  was  the  owner  and 
in  possession  of  the  Schermerhorn  farm, 
which  was  principally  used  for  meadow  and 
he  continued  to  raise  hay  upon  it.  There 
was  a  bay  in  the  barn.  The  dimensions  of 
the  bay  were  twenty-four  by  twenty-six  feet 
with  eighteen-foot  posts.  Itfrs.  Price  testi- 
fies: '' I  was  present  at  a  deal  between  Mr. 
Price  and  Dan  in  relation  to  hay.  Mr.  Price 
asked  Dan  what  he  would  take  for  one-half 
of  his  bay  of  hay  in  V  is  bam.  He  told  him ; 
(this  conversation  was  in  1880.)  The  fore- 
part of  March  Mr.  Davis  told  him  he  thought 
he  would  need  it  all,  the  whole  of  it,  to  carry 
his  stock  through  to  grass.  .  Mr.  Price  said, 
all,  all !  There  was  no  price  fixed.  Dan  said 
he  wanted  the  going  price.  Mr.  Price  said 
he  could  not  pay  him  then;  not  down.  Dan 
told  him  he  wanted  enough  money  to  buy 
him  a  cow.  Mr.  Price  told  him  to  go  to 
the  bam  and  pick  him  out  a  cow.  He  did 
so;  he  went  to  the  barn  and  picked  him  out 
a  cow.  That  was  all  that  was  said;  it  was 
in  the  dining  room  at  Mr.  Price's  house. 
This  hay  was  in  the  barn  at  Mr.  Davis' 
place."  (8)  Numerous  exceptions  were  taken 
during  the  progress  of  the  trial  and  are  re- 
ferred to  by  the  appellants  in  their  argu- 
ment, many  of  them  relating  to  matters 
which  were  not  allowed  by  the  referee,  and 
those  that  pertain  to  the  items  that  were 
allowed  by  the  referee  do  not  seem  to  pre- 
sent prejudicial  error  requiring  an  interfer- 
ence with  the  report  of  the  referee.  The 
report  of  the  referee  as  to  the  damages 
should  be  sustained.    All  concurred. 

Dan  H.  Davis,  Respondent,  v.  John  W.  Gal- 
lagher and  Kate  M.  Price,  as  Administrators, 
etc.,  of  James  L.  Price,  Deceased,  Appel- 
lants.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.— Appeal  from  an  ordor 
of  the  Oswego  Special  Term,  made  on  the 
24th  of  December,  1896.  "  That  the  plaintiff 
have  and  recover  of  said  defendants  the  costs 
of  this  action;  and  said  plaintiff's  costs  and 
disbursements  in  this  action  are  hereby 
awarded  to  said  plaintiff  and  against  said 
defendants,  to  be  included  in  the  judgment 
for  damages  entered  upon  the  report  of  said 
referee,  and  collected  therewith  out  of  the 
property  of  said  decedent,  James  L.  Price.'' 
At  the  Special  Term,  the  report  of  the  ref- 
eree was  read,  in  which  the  referee  finds, 
viz.:  *^That  before  the  commencement  of 
this  action  the  plaintiff  duly  presented  to  the 
defendants,  as  administrators  of  the  estate 
of  James  L.  Price,  deceased,  a  claim  against 
his  estate,  duly  itemized  and  verified, 
aggregrating  92,065,  less  the  credits,  ag- 
gregating $554.20,  above  referred  to;  that 
thereafter,  and  before  the  commencement 
of  this  action,  the  plaintiff  duly  offered  to 
said  defendants  to  refer  his  said  claim  to 
some  proper  referee  as  by  the  statute  made 
and  provided,  and  that  such  offer  was  ab- 
solutely refused  by  said  defendants. "  (There 
was  a  stipulation  submitted  with  this  appeal 
from  the  order  to  the  effect  tliat  the  report 
of  the  referee  might  be  considered  a  part  of 
the  motion  papei^  — 
Hardin,  P.  J. :  There  was  some  confiict  in 
the  affidavits  used  at  the  Special  Term  in 
respect  to  whether  the  claim  was  presented 
and  rejected  within  the  time  mentioned  in 
the  notice  published  in  accordance  with  the 
order  of  the  surrogate  for  the  presentment 
of  claims.  The  copy  of  notice  required  the 
claims  to  bepresented  on  or  before  the  25th 
of  March,  1886.  The  rejection  of  the  claim 
signed  by  the  attorney  for  the  administrators 
of  the  estate  bears  date  March  23, 1885.  The 
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affldavitfl  of  the  plaintiff  show  that  the 
claim  waspreeented  prior  to  the  28d  day  of 
March,  1886,  and  they  show  also,  that  the 
defendant  Gallagher  said  he  would  not  pay 
the  account  presented,  and  that  he  would 
not  refer  It  under  the  statute;  and  when  the 

glalntiff  informed  him  that  he  would  have 
>  sue  the  claim,  the  defendant  Gallagher 
replied,  *'Then  sue  away.''  The  affidavits 
support  the  conclusion  reached  at  the  Special 
Tenn,  that  the  claim  was  presented  within 
the  time  and  rejected,  and  that  there  was  a 
refusal  to  refer.  There  was  also  read  at  the 
Special  Term  the  certificate  of  Judge  Avery 
to  the  effect  "  that,  before  the  commence- 
ment of  this  action,  and  within  the  time  lim- 
ited by  notice  published  as  prescribed  by  law, 
reaniring  creaitors  to  present  their  claims  to 
del endanto.  the  plaintiff  duly  presented  to  the 
defendants  a  claim  against  their  decedent's 
estate,  duly  made  out  in  items  and  verified, 
and  being  substantially  as  presented  in  the 
issue  in  tnis  action;  that  the  defendants  re- 
jected such  claim,  and  thereafter,  and  before 
the  commencement  of  this  action,  the  plain- 
tiff duly  offered  said  defendants  to  refer 
said  claim  to  some  proper  referee,  as  by 
statute  made  and  provided,  and  that  such 
offer  was  absolut«lv  refused  by  said  defend- 
ants.'' That  certincate  bears  date  October 
19,  1896.  The  learned  Judge  who  held  the 
Special  Term  and  granted  the  order  from 
wnich  the  appeal  Is  taken,  in  an  opinion 
satisfactonly  states  grounds  for  granting 
the  order.  In  Snvder  v.  Snyder  (26  Hun, 
8;^)  it  was  held  that  if  the  defendants  re- 
fused to  refer  a  claim,  upon  a  recovery  the 
plaintiff  was  entitled  to  costs.  (See  Code 
Civ.  Proc.  SS  18S55, 1886;  Effray  v.  MoMon,,  42 
N.  Y.  St,  Repr.  657;  NeUta  v.  Duesler,  44  id. 
SS8.^  All  concurred. 
Joseph  Schoeneman  and  Others,  Appellants, 
V.  Willis  A.  C^amberlin,  Respondent.— 
Judgment  and  order  reversed  and  a  new 
trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event.—  Appeal  from  a  judgment 
entered  in  Cattaraugus  county  on  (he  4th  day 
of  January,  1898,  upon  a  verdict  rendered  at 
Trial  Term,  and  from  au  order  denying 
plaintiffs'  motion  for  a  new  trial  on  the 
minutes.— 

Adams,  J.:  The  defendant  is  the  general  as- 
signee of  the  firm  of  Baxter  &  McLowry, 
wni(^  firm,  prior  to  December,  18Sfi,  was  en- 
gaged in  the  retail  clothing  business  at  the 
city  of  Clean,  in  this  State.  The  plaintiffs, 
at  the  time  hereinafter  mentioned,  were 
manufacturers  of  clothing  at  the  city  of 
Philadelphia,  and  on  the  5th  day  of  October, 
1895,  they  shipped  to  the  defendant's  assign- 
ors, pursuant  to  an  order  received  from 
them,  a  quantity  of  goods  amounting  in  value 
to  the  sum  of  $2,478;  These  goods  were  sold 
upon  credit,  and,  as  it  is  claimed,  upon  the 
faith  of  certain  written  representations  and 
statements  made  by  the  purchasers  respect- 
ing their  financial  responsibility  and  stand- 
ing. This  action,  which  is  replevin,  is 
brought  upon  the  theory  that  these  state- 
ments were  absolutely  false,  and  that  they 
were  made  with  intent  to  defraud  the  plain- 
tiffs, all  of  which  is  denied  by  the  defendant 
and  his  assignors,  and  the  issue  thus  pre- 
sented was  sharply  contested  upon  the  trial. 
It  is  couched  that  .the  written  statement 
furnished  to  the  plaintiffs  was  defective,  in 
that  it  represented  that  certain  real  estate 
owned  by  one  of  the  partners,  and  which  was 
valued  at  $5,000,  was  incumbered  only  to  the 
extent  of  $2,500,  whereas,  in  fact,  there  was 
another  mortgage  of  $1,400  thereon,  of  which 
no  mention  w'hatever  was  made,  and  there  is 
much  in  the  case  which  tends  strongly  to 
sustain  the  plaintiffs'  claim  that  the  repre- 


sentations were  false  in  other  material  re- 
spects than  the  one  just  mentioned.  Thia 
contention,  however,  was  not  only  contro- 
verted upon  the  trial,  but  it  was  insisted  that 
even  if  it  were  well  founded,  the  plalntiffa 
sold  the  goods  without  relying  upon  the 
truth  of  the  representations  made  to  them« 
and  much  stress  was  apparently  laid  by  the 
learned  trial  justice  upon  this  feature  of  the 
case,  for  in  the  course  of  his  charge  to  the 
jury  he  repeatedly  stated  to  them  that  it 
mattered  not  how  false  and  fraudulent  the 
i*epresentatlons  were,  the  plaintiffs  could 
not  maintain  their  action  unless  they  parted 
with  their  goods  in  reliance  thereon.  Thia 
doubtless  was  a  correct  statement  of  the 
law  applicable  to  cases  of  this  character 
iBrackett  v.  Griswold,  112  N.  Y.  464;  Uncklem 
V.  Hentz,  19  App.  Div.  166),  but  at  the  con- 
clusion of  the  charge  the  plaintiffs'  counsel 
requested  the  court  to  instruct  the  jury 
chat  there  was  no  evidence  in  the  case  tend- 
ing to  show  that  the  plaintiffs  did  not  rely 
upon  the  representations  made  to  them,  and 
that  all  evicfence  bearing  upon  that  question 
had  the  opposite  tendency.  In  response  te 
this  request  the  learned  court  said:  '^  I  de- 
cline to  so  chaixe,  because  Salsburg  (one  of 
the  plaintiffs)  did  testify  that  he  was  in  the 
store  upon  two  occasions,  inspected  the 
goods,  and  went  about  with  men,  and  that 
he  could  tell  in  half  an  hour's  inspection  how 
many  goods  there  were  there.*'  Upon  a 
careful  examination  of  the  evidence  con- 
tained in  the  record  we  are  unable  to  find 
anything  which  will  justify  this  statement 
of  the  learned  trial  justice.  The  plaintiff 
Salsburg  was  a  witness  in  his  own  behalf,  it 
is  true,  but  he  did  not  testify  that  he  ever 
inspected  or  made  any  examination  what- 
ever of  the  stock  of  goods  belonging  to  the 
defendant's  assignors  until  some  time  after 
the  execution  of  the  assignment,  which  waa 
on  the  26th  of  December,  18B5,  when,  as  he 
says,  he  was  in  the  store  and  assisted  in  tak- 
ing an  inventory,  and  this,  doubtless,  is  what 
the  learned  trial  justice  had  in  mind  when 
he  made  the  statement  to  which  exception  is 
taken.  It  is  hardly  necessary  to  suggest  that 
any  information  the  witness  may  have  ob- 
tained as  regards  the  value  of  the  a^gnors* 
stock  of  goods,  in  consequence  of  an  exami- 
nation and  inspection  made  by  him  in  Jan- 
uary, 1896,  could  by  no  possibility  have  had 
any  bearing  upon  the  question  of  whether 
or  not  he  placed  any  reliance  upon  state- 
ments made  to  him  or  his  firm  in  the  fore- 
part of  October,  1896;  and  it  would  seem 
equally  clear  that  this  misdirection  must 
have  influenced  the  Jury  in  a  manner  very 
prejudicial  to  the  plaintiffs'  interest,  for  it 
permitted,  if  it  did  not  in  effect  instruct, 
them  to  consider  evidence  which,  in  this  par- 
ticular connection,  they  had  no  right  to  con- 
sider. We  are  of  the  opinion,  therefore, 
that  the  exception  which  the  plaintiffs^ 
counsel  took  to  the  language  which  we  have 
quoted  presents  error  which  requires  a  re- 
versal of  the  judgment  and  order  appealed 
from ;  and  this  conclusion  is  materially 
strengthened  by  the  fact  that  the  plaintiff 
Salsburg  testified  without  qualification  that 
his  firm  did  ship  the  goods  In  question  upon 
the  faith  of  the  representations  made  by  the 
defendant's  assignors,  while  the  evid^ioe  re- 
lied upon  to  contradict  this  declaration  ia 
barely  sufficient  to  raise  an  issue.  All 
concurred. 
Cora  C.  Loois,  Appellant,  v.  Eureka  Club,  Re- 
spondent.—Judgment  and  order  reversed 
and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.—  Appeal  from 
a  judgment  dismissing  the  complaint  on  the 
merits,  with  costs,  entered  on  a  nonsuit 
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granted  at  the  close  of  the  plaintiff's  evi- 
aence,  and  from  an  order  denying  a  motion 
for  a  new  trial  made  on  the  minutes.— 
FoLUBTT,  J.:  This  action  was  beiarun  Febru- 
ary 14, 18U5,  to  recover  damacres  for  personal 
injuries,  caused,  it  is  alle^ced,  by  the  negli- 
gence of  the  defendant.  The  defendant  is  a 
domestic  corporation  organized  as  a  social 
<club  under  chapter  267  of  the  Laws  of  1875, 
which  was  repealed,  efcept  section  7,  by 
chapter  550  of  the  Laws  of  18B6  (The  Mem- 
bership Corporations  Law) .  During  the  year 
1802  the  defendant  was  the  owner  and  occu- 
pant of  a  club  house  on  the  west  side  of 
North  Clinton  street  in  the  city  of  Rochester. 
On  the  north  side  of  the  cluo  house  was  a 
driveway  by  which  carriages  entered  the 
grounds  of  the  club  from  the  street  and  re- 
turned from  the  grounds  to  the  street. 
January  16,  1898,  the  plaintiff,  then  aged 
twenty-eight  years,  was  employed  in  the 
■store  of  Sibley,  Lindsay  &  Curr,  and  in  re- 
turning to  her  home  from  the  store  In  the 
-evening  of  that  day  she  slipped  on  the  ice 
which  had  been  allowed  to  accumulate  on 
the  sidewalk  at  or  near  the  driveway,  and 
broke  one  of  the  bones  of  her  left  ankle, 
-causing  her  great  pain  and  much  loss  of 
time,  and  from  the  effects  of  the  Injury  she 
has  never  recovered.  It  appears  by  the  un- 
disputed evidence  that  the  water  which 
•came  from  the  north  side  of  the  defendant's 
roof  was  allowed  to  flow  along  the  driveway 
4Uid  cover  the  sidewalk  and  there  freeze. 
The  defendant's  servants,  to  facilitate  the 
discharge  of  water  from  its  grounds,  cut 
a  gutter  which  gathered  the  water  and  car- 
ried it  onto  and  over  the  sidewalk.  This 
gutter  or  channel  is  said  to  have  been  about 
a  foot  in  width.  The  plaintiff  testified  that 
-she  thought  the  stream  of  water  which  had 
been  allowed  to  flow  over  the  sidewalk  when 
she  had  previously  passed  by  there  was 
■about  two  inches  deep,  and  that  it  continu**d 
to  run  until  it  froze.  She  testified  that  when 
^e  passed  over  the  walk  at  noon  uf  the  day 
of  the  accident  ttie  sun  was  shining  and  the 
water  flowing,  and  that  the  water  ran  down 
Uie  walk  towards  Franklin  street  and  across 
the  next  driveway  into  the  gutter  in  front 
of  the  next  building  She  testified  that  the 
ice  was  in  ridges,  with  a  rough  uneven  sur- 
face: that  the  gutter  was  cut  down  into  the 
ice  and  snow  as  far  back  from  the  walk  as 
she  could  see.  The  plaintiff's  sistar  testified 
that  in  the  afternoon  of  the  day  of  the  acci- 
dent she  passed  this  driveway  and  that  the 
ice  on  its  surface  was  very  thick,  and  the 
«rutter  through  which  the  water  flowed  from 
the  grounds  of  the  club  was  visible,  and  that 
«he  had  seen  water  flowing  through  it.  She 
testifled  that  the  ice  was  thick,  six  inches  in 

E laces,  often  more,  and  "humpv."    Bertha 
tirlg  testifled  that,  .January  16,  ife  l^etween 
twelve  and  one  o'clock,  she  parsed  by  the 
•club  house  and  saw  water  flowing  over  the 
sidewalk  in  front  of  defendant's  driveway  i 
which  came  from  defendant's  ground.s;  that  | 
there  was  ice  on  the  walk  over  which  the 
water  was  flowing,  and  that  it  was  then  , 
freezing:  that  she   had  trouble  in  passing  | 
over  the  walk  and  nearly  slipped  and  fell. 
She  said  that  the  water  when  it  reached  the  I 
;8idewalk  flowed  all  over  it  on  both  sides  of 
the  driveway  in  front   of  the  club  and  in 
fpont  of  her  sister's  place,  which  was  the 
next  house  north.    Ernest  L.   Miller  testi- 
fled that  he  resided  in  January,  imi.  In  the 
house  next  north  of  the  club,  and  had  lived 
there  for  sixteen  years:  that  prior  to  the 
sixteenth   of   January,   he    bad    been    con- 
fined to  his  bedroom,  which  faced  towards 
the  club  house,  and  that  he  saw  defendant's 
employees  working  about  the  grounds  on 


I  the  morning  of  the  day  of  the  accident;  saw 
them  picking  there,  and  saw  lots  of  water 
running  down  into  the  cellarway  of  the  club. 
Emma  Miller  testifled  that  she  passed  along 
the  walk  on  the  10th  of  January,  1898,  and 
that  she  stepped  into  a  lot  of  water  running 
across  the  sidewalk  at  the  driveway,  and 
that  the  water  came  from  the  club  house 
property,  and  that  she  fell  on  the  walk  by 
the  club  house,  Augustus  C.  Dauks  testified 
that  he  observed  the  walk  in  front  of  the 
club  house  two  or  three  days  before  the  ac- 
cident, and  shortly  after  the  accident,  and 
that  he  saw  water  running  from  defendant's 
land  down  the  driveway  over  the  sidewalk, 
and  freezing  as  it  ran,  and  that  he  saw  a  per- 
son cutting  a  channel  from  the  back  of  de- 
fendant's grounds  down  to  the  street  on  the 
north  side  of  the  driveway,  and  that  he  saw 
the  water  running  through  this  channel 
across  the  sidewalk.  He  testified  that  he 
was  a  plumber,  and  that  he  saw  water  com- 
ing from  a  conductor  pipe  leading  into  the 
ground,  and  that  water  came  right  up  out  of 
it;  that  the  conductor  led  the  water  from 
the  roof  to  a  sewer;  that  the  water,  instead 
of  entering  the  sewer,  flowed  through  the 
gutter  over  the  sidewalk.  Other  evidence 
of  the  same  character  was  given,  but  I  think 
enough  has  been  quoted  to  show  that  there 
was  evidence  which  would  have  authorized 
the  jury  to  find  that  the  defendant  was 
negligent  in  permitting  water  to  fiow  from 
its  grounds  over  this  sidewalk  for  this 
length  of  time,  and  allow  it  to  freeze  there. 
The  evidence  in  the  case  is  sufficient  to 
authorize  the  jury  to  have  found  that  the 
plaintiff  did  not,  by  her  own  negligence,  con- 
tribute to  the  accident.  The  court  erred  In 
granting  a  nonsuit.—  The  judgment  and  or- 
der should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide 
the  event.  All  concurred,  except  Ward,  J., 
not  voting. 

Moses  Bergstresser,  Respondent,  v.  Charles  C. 
LodewicK,  as  Receiver  of  the  Yates  County 
National  Bank  of  Penn  Yan,  Appellant.— 
Judgment  affirmed,  with  costs,  on  opinion 
of  Nash,  J.,  delivered  at  the  Equity  Term. 
All  concurred,  except  Ward,  J.,  not  voting. 
The  following  is  the  opinion  of  Nash,  J. : 
Nash,  J.:  The  case  here  cannot  be  distin- 
guished in  principle  fron.  that  of  People  v. 
City  Bank  of  Rochester  (06  N.  Y.  38).  There 
the  opinion  of  the  court  says  that  the  trans- 
action was  not  between  the  bank  and  Sart- 
w^ell,  Hugh  &  Ford  in  their  relation  of  debtor 
and  creditor,  nor  in  the  relation  of  bank  and 
depositor.  The  object  of  the  firm  of  Sart- 
well,  Hugh  &  Ford  was  to  provide  a  fund  for 
the  payment  of  specific  notes,  and  the  en- 
gayrement  of  the  bank  was  to  apply  that 
fund  to  such  payment.  Thus  a  trust  was 
created,  the  violation  of  which  constituted  a 
fraud  by  which  the  bank  could  not  profit, 
and  to  tne  benefit  of  which  the  receiver  was 
not  entitled.  There  the  checks  became  as- 
sets in  the  hands  of  the  bank,  and  the  avails 
went  into  the  general  business  of  the  bank, 
swelling  its  a.ssets  by  the  amount  of  the 
checks.  The  proceeds  of  the  checks  could 
not  be,  in  any  manner,  otherwise  traced  than 
as  the  amount  of  the  assets  of  the  bank  at 
the  time  of  its  failure  were  increased  by 
the  amount  of  the  checks.  The  court  says 
In  regard  to  this,  "  The  checks  of  the  peti- 
tioners were  money  assets  in  the  hands  of 
the  bank,  and  were  so  treated  by  all  parties; 
they  were  delivered  to  it  with  explicit  direc- 
tions to  apply  the  proceeds  on  payment  of 
the  notes;  those  directions  were  assented  to 
by  the  bank  officer,  and  the  checks  col- 
lected from  the  general  fund.  From  that 
moment  the  bank  was  bound  to  hold  the 
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money  for  and  apply  it  to  that  purpose,  and 
no  other,  or,  failing  to  do  so,  return  it  to  the 
petitAjner.  As  to  it,  the  hank  was  bailee  or 
trustee,  but  never  owner.  •  •  •  It  assumed 
a  duty,  and  the  receiver,  as  its  representative, 
is  bound  by  it.    •    •    •    The  checks  were  im- 

f)ressed  with  a  trust,  and  no  change  of  them 
nto  any  other  shape  could  divest  it  so  as  to 
give  the  bank  or  its  receiver  any  different  or 
more  valid  claim  In  respect  to  tnem  than  the 
bank  had  before  the  conversion."  The  case 
here  is  precisely  like  that.  The  money  was 
delivered  by  the  plaintiff  to  the  bank,  not  as  a 
depositor,  or  to  be  placed  to  his  credit,  but 
to  pay  the  plaintiff's  note  with  that  money 
when  his  note  should  be  presented  at  the 
bank  for  payment.  The  bank  had  no  right 
to  do  anytning  else  with  it.  As  in  the  case 
cited,  it  became  *'  bailee  or  trustee,  but  never 
owner."  The  identity  of  the  money  is  found 
here,  as  in  that  case,  in  the  increased  amount 
of  the  assets  at  the  time  of  the  failure  of  the 
bank  by  Just  the  amount  of  the  plaintiff's 
money  left  with  it.  The  case  or  Matter 
of  Cavin  v.  Oleason  (105  N.  Y.  256)  is  not  in 
conflict  with  The  Rochester  City  Bank  case. 
In  the  Cavin  case,  «^hite,  the  assignor,  used 
the  entire  $8,000,  except  $80,  intrusted  to 
him  by  the  Gavins,  in  paying  his  personal 
debts  and  liabilities,  and  tne  trust  fund  was 
not,  therefore,  included  in  the  proceeds  of 
the  assigned  estate.  It  was  there  held  that 
the  petitioners  were  not  entitled  to  prefer- 
ence over  the  general  creditors;  that,  to 
authorize  such  a  preference,  some  specific 
recognized  eauity,  founded  on  some  agree- 
ment or  relation  of  the  debt  to  the  assigned 
property,  must  be  shown,  whicli  entitles  the 
claimant,  according  to  equitable  principles, 
to  preferential  payment.  The  decision  was 
not  put  upon  the  ground  that  the  identical 
money  could  not  be  traced  into  the  hands  of 
the  assignee,  but  that,  as  said  by  Andrews, 
J.:  "The  trust  fund,  with  the  single  excep- 
tion mentioned,  was  msappropriated  by 
White  to  the  payment  of  his  private  debti« 

{)rior  to  the  assignment.  It  cannot  be  traced 
nto  the  property  in  the  hands  of  the  assignee, 
for  the  plain  reason  that  it  is  shown  to  have 
gone  to  the  creditors  of  White  in  satisfaction 
of  their  debts."  In  reply  to  the  suggestion 
that,  by  the  application  of  the  fund  to  the 
payment  of  White's  creditors,  the  assigned 
estate  was  relieved  pro  tanto  from  debts 
which  w^ould  otherwise  have  l)een  ciiarged 
iipon  it,  and  thereby  the  general  creditors, 
it  entitled  to  distribution,  without  regard  to 
the  petitioner's  claim,  would  be  benefited, 
he  says:  "  We  think  this  is  quite  too  vague 
an  equity  for  judicial  cognizance,  and  we 
find  no  case  justifying  relief  upon  such  a 
circumstance."  The  application  of  the  rule 
to  the  facts  existing  here  is  expressly  recog- 
nized in  the  opinion  of  Judge  Andrews,  where 
he  says:  "  If  it  appears  that  trust  property 
specifically  belonging  to  the  trust  is  included 
in  the  assets,  the  court,  doubtless,  may  order 
it  to  be  restored  to  the  trust.  So,  also,  if  it 
appeal's  that  trust  property  has  been  wrong- 
fully converted  by  the  trustee,  and  consti- 
tutes, although  in  a  changed  form,  a  part  of 
the  assets,  it  would  seem  to  be  equitable  and 
in  acconlance  with  equitable  principles  that 
the  thingrs  into  which  the  trust  property  has 
been  clianged  should,  if  required,  be  .set  apart 
for  the  trust,  or  if  separation  is  impossible, 
that  priority  of  lien  should  be  adiudged  in 
favor  of  the  tru.st  estate  for  the  valui  of  the 
trust  property,  or  funds  or  proceeds  of  the 
trust  property,  entering  into  and  constituting 
a  part  of  tlie  assets.  This  rule  simply  asserts 
the  right  of  the  true  owner  to  his  own  prop- 
erty."   And  that  is,  as  already  stated,  the 


case  here.    The  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint,  with  costs. 

Delos  Williams,  Respondent,  v.  Wilhelmina 
Billings,  Appellant.— Judgrmeat  affirmed^ 
with  costs.    All  concurred. 

Rudolph  Seelbach  and  Others,  Appellants,  ▼. 
Louis  W.  Becker  and  Others,  Respondents. 
—  Judgment  affirmed,  with  costs.  All  con- 
curred. 

William  Richardson,  Respondent,  v.  Patrick 
H.  Tuohey,  Sheriff  of  Niagara  County,  Ap- 
pellant. -  Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

The  Chicago  Lumbering  Company  of  Hichi-     3Td  &) 
gan.  Respondent,  v.  Adam  Hartman,  Appel-    tl6;i6L0 
lant.— Judgment  and  order  affirmed,  with 
costs.    All  concurred,  except  Ward,  J.,  not 
voting 

John  C.  Kern,  as  Administrator,  etc.,  of  Henry- 
Kern.  Deceased,  Plaintiff,  v.  The  Lehigh 
Valley  Railroad  Company,  Defendant.— 
There  not  being  four  Judges  oualifled  to  sit 
in  this  case,  it  is  hereby  oraered  that  the 
appeal  be  transferied  to  and  heard  in  the 
third  judicial  department. 

Norman  Getman  and  Louisa  Shoemaker,  as  ;  37f  ^ 
Administrators,  etc.,  of  John  A.  Shoemaker^  \t:m»  21 
Deceased.  Respondents,  v.  The  Delaware,  —  -  - 
Lackawanna   and  Western   Railroad   Com- 

Sany,  Appellant.—  Judtrment  and  order  af- 
rmed,  with  costs.  All  concurred,  except 
McLennan,  J.,  dissenting,  and  Ward,  J.,  not 
voting. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Joseph  Mathews,  Appellaiit. — 
Judgment  modified  by  striking  out  the  pro- 
vision for  imprisonment  in  case  the  defend- 
ant fails  to  pay  the  fine,  and,  as  thus  modi- 
fied, judgment  affirmed.  Judgment  to  be 
entered  and  certified  to  the  Oneida  County 
Court,  pursuant  to  section  647  of  the  Code 
of  Criminal  Procedure.  All  concurred,  ex- 
cept Ward,  J.,  not  voting. 

Wasnington  D.  Hays,  Appellant,  v.  Ira  A. 
Raplee,  Respondent.— urder  alTlrmed,  with. 
cost«.  All  concurred,  except  Ward,  J.,  not 
voting. 

Salome  Hellrlegel  and  Frederick  L.  Hellrie- 
gel.  Appellants,  v.  George  A.  Corson,  Re- 
spondent.—Judgment  and  order  affirmed, 
with  costs.  All  concurred,  except  Ward» 
J.,  not  voting. 

Jacob  H.  Myers,  Appellant,v.  George  C.  Buell  et 
al.,  Respondents.— Order  affirmed, with  costs. 
\\l  concurred,  except  Ward,  J.,  not  voting. 

The  People  of  the  State  of  New  York,  Re- 
spondent, V.  Jacob  Mueller,  Appellant.— 
Judgment  of  conviction  modified  by  striking 
therefrom  the  words,  "And  in  default  of  the 
payment  thereof  ti^  be  committed  to  the 
Erie  County  Penitentiary  at  hard  labor  until 
such  fine  siiall  be  paid,  not  exceeding  one 
day's  imprisonment  for  each  and  every  dol- 
lar so  imposed  as  a  fine,"  and  as  so  mCKiified 
judgment  affirmed.  The  judgment  to  be 
entered  and  certified  to  the  Supreme  Court 
of  Erie  county,  pursuant  to  section  547  of 
the  Code  of  Criminal  Procedure-  All  con- 
curred, except  Ward,  J.,  not  voting. 

Charles  A.  Gorman.  Respondent,  v.  CliarlesN. 
Stainthorpe  and  Others,  Appellants.  —  Judg- 
ment affirmed,  with  costs.  All  concurred, 
except  Ward,  J.,  not  voting. 

James  O'Horo,  Respondent,  v.  James  E.  Kel-  jj^^i 
sey.  Appellant.— Interlocutory  judgment af-  ,gD  ^^^ 
firmed,  with  costs,  with  leave  to  the  defend- 
ant to  withdraw  his  demurrer  and  answer 
upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal.  All  concurred,  except 
Ward.  J.,  not  voting. 

John  R.  Barrett,  Respondent,  v.  Robert  Gun- 
dry  and  Hattie  Gundry.  Appellants.- Judg- 
ment affirmed,  with  costs.    All  concurred. 
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1  S7a  631     Elizabeth  L.  Nelnon,  Appellant,  ▼.  The  Lehigh 
al65a6a5        Valley    Railroad   Ompany,    Respondent.— 

Judgment  and  order  amrmed,  with  costs.— 

Appeal  from  a  judgment  entered  upon  a 
verdict  directed  for  the  defendaat  at  a  Trial 
Term  held  in  Monroe  county,  and  from  an 
order  denying  plaintilTs  motion  for  a  new 
trial  upon  the  minutes.  The  action  was  com  • 
menced  on  the  26th  of  April,  1890,  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintifT  while  a  pas- 
senger upon  the  defendant's  railroad,  in  a 
dining  car,  while  the  train  was  going  east  be- 
tween Mauch  Chunk  and  AUentown,  on  the 
9th  day  of  August,  18W.  Plaintiff,  in  com- 
panv  with  three  other  ladies,  was  seated  at' 
a  table  in  a  dining  car  on  a  train  going  east. 
It  was  conceded  that  the  chairs  in  which  the 
party  were  seated  were  not  fastened  down. 
There  was  no  very  definite  evidence  as  to 
the  precise  spot  where  the  accident  occurred. 
The  train  was  bound  east  and  left  Mauch 
Chunk  at  six-seventeen  p.  m.,  and  some  of 
the  witnesses  say  the  accident  occurred 
fifteen  or  twenty  minutes  after  leaving 
Mauch  Chunk.  Plaintiff  claims  that  she  re- 
ceived the  injuries  when  the  train  was  going 
around  a  curve  at  a  high  rate  of  speed,  and 
that  it^ave  a  lurch  and  threw  her  from  her 
cha'r  towards  the  aisle  against  a  table.  She 
testifies:  '"The  table  struck  me  in  the 
abdomen,  about  the  center,  and  then  there 
was  another  lurch,  I  think  more  violent,  and  I 
was  thrown,  and  tlie  chair  was  thrown  back, 
and  I  went  diagonally  across  in  this  space 
between  those  tables.  *  ♦  •  i  shoultf  say 
that  the  speed  of  the  train  at  the  time  of  the 
accident  was  very  fast." — 
Per  Curiam  :  When  this  case  was  before  us 
on  an  appeal  from  the  verdict  and  judgment 
rendered  at  the  first  trial,  the  questions  in- 
volved relating  to  the  alleged  negligence 
were  very  fully  examined,  and  the  views 
of  the  court  In  respect   thereto   were  ex- 

Eressed  in  the  opinion  then  delivered  by  the 
kte  Judge  Green,  as  reported  in  25  Appellate 
Division,  586.  Some  adilitional  evidence 
upon  the  second  trial  now  brought  in  review 
was  given  by  either  side,  and  at  the  conclu- 
sion of  the  evidence  the  trial  judge  directed 
a  verdict  for  the  defendant,  being  of  the 
opinion  that  the  new  evidence  ha  I  not  made 
a  case  more  favorable  to  the  plaintifT  tlian 
was  presented  at  the  first  trial.  Upon  the 
first  trial  it  appeared  by  some  of  the  evidence 
that  when  the  plaintifT*  received  tiie  injuries 
complained  of.  the  train  was  running  at  a 
speed  equal  to  fifty-five  miles  an  hour.  Upon 
the  second  trial  more  definite  evidence  was 
furnished  as  to  the  curves,  the  condition  of 
the  roa<lbed,  and  opinions  were  expn»s.se(i  as 
to  the  safety  against  derailment  and  brciak- 
ing  of  appliances  of  a  train  running  at  a  s{)eed 
of  sixty  or  more  miles  per  hour.  There  wa.*- 
no  derailment  or  breaking  of  appliances, 
and  no  Injury  came  to  nlaintifT  from  any 
such  cause.  She  rests  her  charge  of  negli- 
gence upon  the  great  speetl  at  which  the 
train  was  running  at  the  time  of  the  acci- 
dent,  as  well  as  upon  the  fact  that  the  dining 
chairs  were  not  fastened.  The  opinion  con- 
sidered these  questions  very  fully,  and  the 
evidence  given  upon  a  second  trial  does  not 

{>resent  a  case  that,  under  the  opinion  de- 
ivered,  required  the  trial  judge  to  submit 
it  to  the  jury.  He  applied  to  the  evidence 
presented  the  principles  found  in  the  opin- 


ion, and  directed  a  verdict  in  accordanoe< 
with  the  principles  laid  down  in  the  opinion. 
The  plaintiff  refers  us  to  Distler  v.  Long  la-- 
land  R.  R,  Co.  (151  N.  Y.  424),  and  claims  that, 
the  evidence  of  that  case  supports  the  plain- 
tiff's  right  to  have  the  question  of  auefired 
negligence  submitted  to  the  jury.    In  tBat 
case  it  was  held  that,  where  the  accident  was 
occasioned  by  mismanagement  of  the  train, 
causing  a  sudden  jerk  and  injury  to  the  pas- 
senger, a  question  of   fact  was  presented 
for  the  jury .    Upon  the  evidence  in  this  case,, 
the  opinion  to  which  we  have  alluded,  and 
which  is  binding  upon  us,  is  to  the  effect  that 
there  was  no  mismanagement  of  the  train- 
which  caused  the  plaintiff's  injuries.     The 
evidence  was  not  changed  at  the  second  trial 
to  such  an  extent  as  to  warrant  the  trial 
judge  in  refusing:  to  follow  the  doctrine  of 
that   opinion.     We  should  adhere  to  that 
opinion  and  sustain  the  direction  given  by 
the  trial  judge.    Follett,  J.,  not  sitting. 
In  the  Matter  of  the  Application  of  Thomas 
Cary,  Respondent,  for  the  Removal  of  Fred 
W.  Navagn  from  Certain  Prt^mises  in  the  City 
of  Buffalo.  Appellant.    Samuel  B  Hard,  Ap- 
pellant.—Final  order  of  the  Municipal  Court 
of  Buffalo  reversed,  with  costs.— Summary 
proceedings  to  recover  possession  of   real 
proi)erty  were  instituted  in  the  Municipal 
Court  of  BufTalo  on  the  petition  of  Thomas- 
Cary.    September  7,  1H94,  a  final  order  waa 
granted.    October   11,  1SU4,  an    appeal  was 
taken  from  said  order  to  the  Superior  Court 
of  Buffalo  bv  Fred  W.  Na^agli  and  Samuel 
B.  Hard,  which  order  awarded  to  Tliomaa 
Cary  the  possession  of  the  premises  described 
in  tne  petition  "  by  virtue  of  the  title  con- 
veyed by  the  tAx  deed  executed  according  to 
law  by  the  officers  of  the  city  of  Buffalo, 
•    ♦    *    and  that  such   deed  is  conclusive 
upon   the  court  in  these  pioceeding*,  and 
that  said  respondent  Fred  W.  Navagh  holds 
over  and  continues    in    possession  of   said 
premises  without  tlie  permission  of  said  pe- 
titioner, Thomas  Cary.    It  is  further  ordered 
that  the  possession  of  said  premises  bedeliv- 
CTvd  to  said  jMJtitioner;  thnt  a  warrant  be  is- 
sued to  put  him  in  possession  of  said  prem- 
ises, and  that  he  recover  against  said  Fred 
W.  Navaprh  the  sum  of  three  and  75. '  100  dol- 
lars for  the  c«)st*  of  this  proceetling."    The 
order  was  signetl   by  Charles  W.   Hinsoti, 
judge  of  the  Municipal  Court  of  Buffalo. 
When  the  Supenr)r  Court  was  abolished,  the 
a[)p<'al  was  transferred  to  this  court.   Samuel 
B.   Hard   owned  premisi's  for   many  yearn 
in  the  first  ward  of  Buffalo,  and  he  leased 
them  to  F're<l  W.  Navagh,  who  was  in  actual 
possession  thereof  when  the  taxes  were  as- 
sessed which  are  mentioned  in  this  proceed- 
ing.   The  city  levied  certain  taxes  for  the 
year  1H85,  general  tax  ?1H<).40.     Local  assess- 
ment roll  of  May  10, 1SH4,  No.  15,88:^,  §5.    Local 
asseasnent  roll  No.  15,847.  for  the  year  18«4, 
$.07.    Lo<'al  jissessment  roll  No.  15,649,  for  the- 
year  IN^,  ?10.10,    The  tax  and  assessments 
were  not  |MUd,andon  Aprii29, 1H80,  the  city  of 
BufTalo  sold  the  lands  described  in  said  tax 
and    assessment  rolls  tf>  Thomas  Cary,  for 
the  amount  of  the  tax  and  assessments,  with 
ai<lition    of   interest,  and  the  comptroller 
gave  a  certificate  to  Cary.    Tht»  land  was  not 
redeemed  from  paid  sale,  and  on  the  27th  of 
June.  IHkV,  the  city,  by  its  comptroller,  exe- 
cuUmI  and  delivered  to  Cary  a  conveyance  in 
which  it  purported  to  convey  the  lands  so 
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owned  by  Hard  and  occtipled  by  Navagh, 
which  deed  contained  the  following  descrip- 
tion :  "  Parcel  of  land  in  the  First  Ward  of 
the  City  of  Buffalo  to  wit :  part  of  Outer  Lot 
88  one  hundred  and  thirty-one  (181)  feet 
front  to  Buffalo  river  deep  on  the  easterly 
side  of  the  City  Ship  Canal  commencing  five 
hundred  feet  and  forty-seven  one-hundredths 
(600  47/100)  feet  northerly  from  Peck  Slip." 
The  petition  contained  a  umilar  description. 
The  petition  stated  that  the  petitioner  was 
the  owner  in  fee,  and  entitled  to  possession, 
of  the  lands  so  described.  ''  That  said  prem- 
ises were  conveyed  to  your  petitioner  by 
deed  from  the  City  of  Buffalo,  which  deed  is 
dated  June  27th,  1888,  pursuant  to  an  act  of 
the  Legislature  of  the  State  of  New  York, 
•  *  *  passed  May  12th,  1880,  and  the  acts 
amendatory  thereof.  •  ♦  •  That  said 
Fred  W.  Navagh  is  the  occupant  of  such 
real  estate,  ana  in  possession  of  said  prem- 
ises, and  holds  over  and  continues  in  posses- 
sion of  said  premises  after  the  expiration  of 
lus  term,  without  permission  of  his  landlord, 
your  petitioner.""  No  other  facts  were  stated 
m  the  petition.— 

Hardin,  P.  J. :  Navagh  answered  in  writ- 
ing, and  set  up  that  be  was  rightfully  in 
possession  as  tenant  of  Hard,  and  had  been 
tor  more  than  six  years.  He  denied  that  he 
held  over  after  the  expiration  of  his  term, 
and  he  denied  that  tfie  petitioner  ''  is  his  land- 
lord of  said  premises  or  any  thereof."  He 
i^leged  no  notice  to  redeem  said  premises 
was  ever  served  on  him,  and  he  denied  that 
the  petitioner  is  the  owner  in  fee  or  entitled 
to  possession  of  said  premises.  He  alleged 
that  no  notice  to  redeem  said  premises  was 
ever  served  on  Hard.  He  averred  that  the 
description  in  the  rolls,  advertisement  of 
sale,  certificate  of  sale  and  in  the  deed  is 
insufficient  and  defective.  On  June  fifth  the 
counsel  moved  to  dismiss  the  proceedings 
for  Uie  insufficiency  of  the  petition.  That 
motion  was  denied .  On  July  second,  on  ai^ 
plication  of  Navagh  and  Hard,  the  latter  was 
allowed  to  file  an  answer.  This  was  allowed 
under  section  2244  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  any  person  in 
possession,  or  claiming  possession,  may  file  an 
answer  ''denying  generallv  the  allegations, 
or  specifically  any  material  allegation  of  the 
petition,  or  setting  forth  a  statement  of  any 
new  matter  constituting  a  legal  or  eaultable 
defense  or  counterclaim.  Such  defense  or 
counterclaim  may  be  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent 
in  such  proceeding  was  the  subject  of  an 
action."  Under  the  answer  thus  allowed, 
the  defendant  gave  evidence  showing  that 
no  notice  to  redeem  had  been  given  to 
Navagh  or  to  Hard,  according  to  the  pro- 
visions of  the  Tax  Law  passed  In  1880.  for  the 
city  of  Buffalo.  The  7th  section  of  chap- 
ter 275  of  the  Laws  of  1880  provides  that  an 
owner  may  redeem  from  a  tax  sale  at  any 
time  within  two  years  after  the  date  of  such 
sale.  It  further  provides:  "  Notice  shall  be 
given  by  the  purchaser  of  any  real  estate 
sold  for  taxes  under  the  provisions  of  this 
act  to  the  occupant,  owner  m  fee,  ♦  *  *  at 
least  three  months  before  the  expiration  of 
the  time  for  redemption  fixed  by  this  act, 
and  the  time  for  such  redemption  shall  not 
be  deemed  to  have  expired  until  three 
months  after  such  notice  shall  have  been 
given."  The  section  provides  how  the  notice 
shall  be  given,  and,  among  other  things, 
that  if  any  of  the  parties  do  not  reside  in 
the  city,  or  have  a  place  of  business  in  the 
city,  "  then  such  notice  shall  be  deposited, 
postage  paid,  in  the  post  office,  addressed  to 
them  at  the  post  office  at  or  nearest  to  their 
known  place  of  residence."'    No  such  service 


I  was  made  upon  Hard,  the  owner.  Nor  was 
any  notice  served  upon  Navagh,  the  tenant. 
The  6th  section  of  the  act  of  1880  authoriaes 
proceedings  to  be  taken  to  obtain  summary 
possession  of  premises  by  the  purchaser,  or 
his  heirs  or  assigns,  *'at  any  time  after  the 
time  limited  in  the  seventh  section  of  this  act 
for  the  redemption  of  such  premises  shall 
have  expired  and  the  notice  therein  provided 
for  been  given,  and  said  premises  shall  not 
have  been  redeemed  as  therein  provided, 
and  not  before,  obtain  actual  possession  of 
the  premises  by  an  action  at  law,  or  by  caus- 
ing the  occupant  of  such  real  estate  to  be 
removed  therefrom  and  the  possession 
thereof  to  be  delivered  to  him  in  the  same 
manner  and  by  the  same  proceedings  by  and 
before  the  same  officers  as  in  the  case  of  a 
tenant  holding  over  after  the  expiration  of 
his  term  without  permission  of  his  landlord.'^ 
These  proceedings  were  prematurely  insti- 
tuted. (2)  The  petition  is  barren  of  facts; 
it  does  not  state  facts  sufficient  to  confer 
jurisdiction  upon  the  officer  to  whom  it  was 
presented.  If^  the  petitioner  sought  to  pro- 
ceed as  purchaser  he  should  have  stated 
facts  which  would  authorize  the  proceedings 
to  be  taken  under  chapter  275  of  the  Laws  of 
1880.  If  he  sought  to  proceed  upon  a  lease 
or  letting  to  the  tenant  after  the  petitioner 
had  become  the  owner  under  his  deed,  so 
that  the  conventional  relation  of  landlord 
and  tenant  existed,  he  should  havasetout 
the  facts  which  would  indicate  that  such  a 
relation  existed.  (8)  The  description  in  the 
petition  and  in  the  deed  taken  oy  the  peti- 
tioner is  vague  and  indefinite,  and  proof  was 
ffiven  tending  to  show  that  it  was  entirely 
nadequate  to  describe  the  property  owned 
by  Hard  and  occupied  by  Navagh.  The  pro- 
ceedings should  be  reversed.    All  concurred. 

Ferdinand  Griebel,  Respondent,  v.  Rochester 
Printing  Company,  Appellant.— Motion  for 
certificate  and  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars 
costs.  

Orville  M.  Barkley,  Respondent,  v.  The  New     37  ess 
York  Central  and  Hudson  River  Railroad      4Z   eos 
Company.  App<'llant.— Motion   for  reargu- 
ment  or  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

George  R.  Blauvelt  v.  David  S.  Fox.— Motion 
denied,  without  costs. 

Elizabeth  M.  Valentine,  as  Executrix,  etc..  of 
Merrill  H.  Valentine,  Deceased,  Respondent, 
V.  Erie  Railroad  Company,  Appellant.— 
Motion  for  reargument  denied.  Motion  for 
certificate  to  appeal  to  the  Court  of  Appeals 
denied,  with  ten  dollars  costs. 

William  L.  Robinson,  Appellant,  v.  The  Sum- 
I     merville  and  Charlotte  Ferry  Company,  Re- 
spondent.—Order  reversed,  with  ten  dollars 
costs  and  disbursements.    All  concurred. 

Henry  H.  Lyman,  as  State  Commissioner  of 
Excise  of  the  State  of  New  York,  Appellant, 
V.  Theodore  Venderbosch,  Respondent- 
Judgment  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the 
event.    All  concurreo. 

William  W.  Haviland  and  George  W.  Nicholas, 
as  Receiver,  etc.,  of  Henry  S.  Ridley.  Appel- 
lants, V.  Henry  Ridley  and  Others,  Respond 
ents.— Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars 
costs. 

Edward  A.  McDonald,  as  Administrator,  etc., 
of  Frederick  H.  McDonald,  Deoeased^ppel- 
lant,  V.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Respondent- 
Motions  denied,  with  ten  dollars  costs.  All 
concurred. 

William  H.  Templeton,  Respondent,  v.  Ira  C. 
Brown,  as  President  of  the  Buffalo  City 
Troop,  Appellant— Order  affirmed,  with  ten 
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.  dollars  costs  and  disbursements.  All  con- 
curred, except  Sprlne,  J.,  not  sitting. 

Harriet  Stuart,  Respondent,  t.  Victoria  Stuart, 
Individually  and  as  Executrix,  etc.,  of 
Charles  Stuart,  Deceased,  and  William  H. 
Stuart,  Appellants,  Impleaded  with  Others. 
—  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  denied,  with  ten 
dollars  costs.  All  concurred,  except  Hardin, 
P.  J.,  not  voting. 

Adaline  Niles,  as  Administratrix,  etc.,  Appel- 
lant, V.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Respondent.- 
Motion  denied.    All  concurred. 

21  )njfan  &  Wright,  Respondent,  v.  Francis  W 
Gndley,  Appellant,  Impleaded  with  Others. 
—Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

l^apoleon  Perry,  Respondent,  v.  Qarrett  Rob- 
erts, Appellant.— Judgment  of  the  County 
Court  and  of  the  Justice's  Court  affirmed, 
with  costs.  All  concurred,  except  Foliett, 
J.,  not  voting. 

Viola  M.  Lusk,  Plaintiff,  v.  The  Village  of 
Phelps,  Defendant.— Plaintiff's  exceptions 
overruled  and  motion  denied,  with  costs.  All 
concurred. 

Fi-ank  B.  Grill,  Plaintiff,  v.  Rowland  P.  Hill, 
Defendant  Willard  W.  Williams,  Appellant; 
John  F.  Kinney,  Sheriff  of  Niagara  County, 
Respondent.— Order  modified  so  as  to  direct 
the  sheriff  to  pay  the  moneys  left  in  his 
hands,  after  satisfsring  the  first  execution, 
into  court,  and  as  modified,  affirmed,  without 
costs  to  either  party,  and  without  preju- 
dice to  any  subsequent  proceedingrs.  All 
concurred. 

£dwin  C.  Berry.  Respondent,  v.  George  B. 
Riddle,  Appellant.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

George  H.  Harris,  Appellant,  v.  Herbert  J. 
Demcey,  Respondent.- Judgment  affirmed, 
with  costs.    All  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Accounts  of  Harriet  Rutledge,  as  Executrix, 
etc.,  of  Walter  Heard,  Deceased.—  Decree  of 
the  Surrogate's  Court  affirmed,  with  costs  in 
favor  of  Helen  M.  Collier,  and  a  bill  of  costs 
in  favor  of  E.  M.  Morse,  payable  out  of  the 
estate;  also  order  of  January  13.  1896. 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments payable  out  of  the  estate.  All  con- 
curred.   Adams.  J.,  not  sitting. 

ICary  F.  vvarner,  Respondent,  v.  Wilhelmina 
Billings,  Appellant,  impleaded,  etc.—  Motion 
for  reargument  deniea.  Motion  to  modify 
the  judgment  denied,  with  ten  dollars  costs 
and  disbursements,  without  prejudice  to  an 
application  at  Special  Term  for  leave  to  set 
off  the  costs  against  the  recovery  on  the 
mortgage  foreclosure.    All  concurred. 

liizzie  Schnee,  Respondent,  v.  The  People's 
Building,  Loan  and  Saving  Association, 
Appellant  —Judgment  affirmed,  with  costs. 
All  concurred. 

Benjamin  C.  Montgomery,  Appellant,  v.  Joseph 
A.  Barr  and  Nathaniel  L.  Barr,  Respondents. 
^Judgment  of  the  County  Court  affirmed, 
with  costs.    All  concurred. 

Charles  H.  Lucas,  Appellant,  v.  Westchester 
Fire  Insurance  Company,  Respondent.- 
Judgment  and  order  reversed  and  a  new 
trialordered,  with  costs  to  the  appellant  to 
abide  the  event.  All  concurred.  McLennan, 
J.,  not  sitting. 

Henry  Winter,  Appellant,  v.  The  Crosstown 
Street  Railway  Company  of  Buffalo,  Re- 
spondent. —  Appeal  dismissed,  with  costs. 
All  concurred. 

Walter  Egginton,  Appellant,  v.  Thomas  G. 
Hawkes,  Respondent.—  Judgment  affirmed, 
with  costs.    All  concurred. 

George  Prolejind  William  Prole,  Respondents, 
Lowe,  Appellant.— Judgment 
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affirmed,  with  costs.  All  concurred.  Spring, 
J.,  not  sitting. 

John  Cameron,  Appellant,  v.  Henry  A.  Mc- 
Grath,  Respondent.— Order  affirmed,  with- 
out costs  to  either  party.    All  concurred. 

Sarah  A.  Campbell,  Appellant,  v.  Laura  Law- 
rence and  Others,  Respondents.- Judgment 
affirmed,  with  costs.  All  concurred.  Mc- 
Lennan, J.,  not  sitting. 

Hattie  E.  House  v.  Stephen  D.  House.— Ap- 
peal dismissed.    All  concurred. 

Henry  Searls,  Respondent,  v.  Aaron  P.  Clark 
and  Others,  as  Executors,  etc.,  of  Asahel  K. 
Clark,  Deceased.  Appellants.— Judgment  re- 
versed and  a  new  trial  ordered,  with  costs 
to  the  appellants  to  abide  the  event.  All 
concurred. 

The  Buffalo  Creek  Railroad  Company  et  al.. 
Appellants,  v.  Anna  Collins,  Respondent.— 
There  not  being  four  judges  qualified  to  sit 
in  this  case,  it  is  hereby  ordered  that  the  ap- 
peal be  transferred  to  and  heard  in  the  third 
judicial  department. 

Kattie  A.  Ediuger,  Appellant,  v.  Northwestern 
life  Assurance  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Adelbert  E.  Darrow,  Respondent,  v.  John  W. 
Bush  and  Others,  Appellants.— Order  re- 
versed, with  ten  dollars  costs  and  disburse- 
ments, and  the  requests  to  find  stricken  from 
the  case     All  concurred. 

The  People  of  the  State  of  New  York,  Appel- 
lant, v.  William  P.  i/filler.  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

William  G.  Dean,  Appellant,  v.  Charles  P. 
Allen,  Respondent,  Impleaded  with  Charles 
W.  Wagstaff.—  The  words  "  final  judgment  '* 
are  stricken  from  the  decision,  the  order  and 
the  judgment,  and  the  judgment  is  sustained 
as  an  interlocutory  judgment,  and  the  plain- 
tiff has  leave  to  amend  his  complaint  within 
twenty  days  by  striking  therefrom  the  name 
of  Charles  W.  w  agstaff.  on  payment  of  the 
costs  of  the  demurrer,  with  leave  to  the  de- 
fendant to  answer  within  twenty  dajrs  from 
the  service  of  the  amended  complaint,  and 
as  so  modified  affirmed,  without  costs.  All 
concurred. 

In  the  Matter  of  Providing  for  the  Manner  of 
Taking  Appeals  from  the  Court  of  the  Jus- 
tice of  the  Peace  of  the  City  of  Buffalo,  N. 
Y.— In  virtue  of  the  power  and  authority 
conferred  upon  this  court  by  section  6  of 
article  VI  of  the  Constitution  of  this  State, 
it  is  hereby  ordered  that  all  appeals  from 
the  Court  of  the  Justice  of  the  Peace  in  the 
city  of  Buffalo  shall  be  taken,  disposed  of 
and  determined  in  the  same  manner  as  ap- 
peals are  now  taken,  disposed  of  and  deter- 
mined from  the  Municipal  Court  of  that 
city. 

Augustine  Aslen,  Respondent,  v.  Village  of 
Charlotte,  Appellant.— Motion  denied,  with 
ten  dollars  costs.    All  concurred. 

William  Yaw.  Respondent,  v.  Valentine  F. 
Whitm  re  et  al.,  Appellants.  —Motion  de- 
nied, without  costs.    All  concurred. 

In  the  Matter  of  the  Application  of  John 
Klein,  Jr.,  for  the  Revocation  and  Cancelia- 
tion  of  the  Liouor  Tax  Certificate  of  Mathias 
Horey,  Appellant.  Motion  denied,  without 
costs. 

Anna  Anderson  v.  Niagara  Falls  and  Lewiston 
Rcdlroad  Company.—  Appeal  dismissed,  with 
costs.    All  concurred. 

Winchest-er  Land  Company  v.  Park  Avenue 
Land  Company  et  al.— Appeal  dismissed, 
with  costs.    All  concurred. 

In  the  Matter  of  the  Adoption  of  Matilda 
Trimm  (Otherwise  Known  as  Katie  Hoefle) 
by  John  N.  Hoefle  and  Barbara  C.  Hoefle.— 
Motion  denied,  without  costs. 
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634        DECISIONS  IN  CASES  NOT  REPORTED. 


Fourth  Department,  February  Term,  1899.    [Vol.  87,  App.  Div.] 
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Rochester  Savings  Bank,  Respondent,  v.  Bea- 

man  Oatto,  Appellant. 
Commercial   Bank,   Respondent,   v.  Beaman 

Catto,  Appellant. 
Commercial   Bank,   Respondent,  v.  Beaman 

Catto,  Appellant.—  Appeals  dismissed,  with 

costs.    All  concurred. 
McCormlck    Harvesting   Machine   Company, 

Respondent,  v.  Eugene  Warfleld,  Appellant. 

—  Motion  denied.    All  concurred. 

The  W.  H.  Kurtz  Company  and  the  People's 
Bank  of  Buffalo,  Respondents,  v.  William 
W.  Teall,  Appellant,  Impleaded  with  Others. 

—  Judgment  affirmed,  with  costs.    All  con- 
curred.   McLennan,  J.,  not  sitting. 

Leopold  Schmitt,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Appellant.— Order  affirmed,  with 
costs.    AH  concurred. 

Thomas  Hexsmith,  Appellant,  v.  Henry  H. 
Mills,  Respondent.  —  Order  reversed,  with 
ten  dollars  coste  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.  All 
concurred. 

John  Nusbaumer,  Respondent,  v.  Samuel 
Jackson,  Appellant,  Impleaded  with  Others. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 


James  Petrie,  Respondent,  v.  William  H.  Enoa, 
as  Sheriff  of  Oswego  C\)unty,  Appellant.— 
Judgment  affirmed,  with  costs.  All  con- 
curred. 

John  P.  Morse,  as  Receiver,  etc.,  of  Joseph 
Pease,  Respondent,  v.  Joseph  Pease  and 
Mary  Pease,  his  \Vife,  Appellants.— Judg- 
ment affirmed,  with  costs.  All  concurrecL 
Adams,  J.,  not  sitting. 

Alexander  McDonnell,  Appellant,  v.  The  New- 
York  Central  and  Hudson  River  Railroad, 
Company,  Respondent.  —  Motions  denied, 
with  ten  dollars  costs.    All  concurred. 

The  Hough  Cash  Recorder  Company,  Appel- 
lant, V.  John  S.  Mowry,  Respondent.— Mo- 
tion denied,  with  ten  dollars  costs.  All  con- 
curred. 

Anna  E.  Munson,  Respondent,  v.  The  Genesee 
Iron  and  Brass  Works,  Defendant,  and 
Others,  Appellants.— Motion  denied,  with 
ten  dollars  costs.    AH  concurred. 

Henry  H.  Lyman,  as  State  Commissioner  of 
Excise,  V.  Frank  Matty.— Motion  denied^ 
with  ten  dollars  costs. 

In  the  Matter  of  the  Voluntary  Dissolution  of 
the  Buffalo  Ice  Company.— Motion  denied^ 
without  prejudice  to  an  application  at 
Special  Term. 
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ABODE: 

See  Domicile. 

ACCIDENT  —  Besulting  fiwn  negligence. 
See  Nbgligence. 

ACCOMMODATION  PAPER: 

See  Bills  akd  Notes. 

ACCOUNTINO  — -By  ti-usteee. 
See  Trust. 

ACTION  —  Issuing  of  attachments  in. 
See  Attachmekt. 

Relating  to  corporations  generally. 

See  Corporation.  .   •  paob.. 
Continuance  after  majority,  of  an  action  begun  by  an  infant  by  his  guard- 
ian ad  litem. 

See  Party. 

Proceedings  on  tJie  trial  of. 

See  Trial. 

AD  JX7DICATI0N : 

See  Judgment. 

ADMISSION : 

See  Evidence. 

AOtENCY  —  Oenerally. 

See  Principal  and  Agent. 

ALTERATION  OF  INSTRUMENT  —  A  fraudulent  alteration  of  a  paper 
in  defendant's  possession  need  not  be  jykdd^d  by  a  plaintiff. 

See  Breese  v.  Metropolitan  Life  Ins.  Co 152 

AMBIQUITT —  Of  covenants  and  conditions  in  contracts. 
See  Contract. 

ANSWER: 

See  Pleading. 

APPEAL  —  A  rtr.Uct  taken  pending  a  motion  for  a  nonsuit  — judgment  thereon 
on  appeal.]  1.  Where  the  issues  of  fact  raised  by  the  pleadings  in  an  action 
have,  pending  a  motion  for  a  nonsuit  or  for  the  direction  of  a  verdict,  been 
submitted  to  a  jury  under  section  1187  of  the  Code  of  Civil  Procedure,  and 
have  been  settled  by  them,  the  issues,  upon  appeal,  must  be  disposed  of  as 
though  such  issues  had  been  determined  by  the  verdict  of  the  jury,  and 
judgment  must  be  directed  thereon  unless  for  some  reason  appearing  on  the 
record,  such  for  example  as  an  erroneous  ruling  on  the  trial  or  an  excessive 
or  inadequate  allowance  of  damages,  it  would  be  improper  to  grant  a  final 
judgment  upon  such  verdict,  in  which  event,  under  section  1317,  the  court 
should  order  a  new  trial.     Sullivan  v.  Metropolitan  Street  R.  Co 491 

2.  Effect  of  a  motion  for  a  nonsuit.]    Where  upon  the  trial  of  an  action 

the  defendant,  after  the  parties  have  rested,  moves  for  a  nonsuit  or  a  dismissal 
of  the  complaint  or  a  direction  of  a  verdict  in  his  favor,  and  does  not  request 
the  submission  of  any  question  to  the  jury,  he  is  estopped  from  raising  the 
point  on  appeal  that  there  were  questions  of  fact  which  should  have  been 
submitted  to  the  jury.     Tilden  r.  Aitkin 28 

3. Exceptions  to  a  derinion  of  the  Sf)ecial  Term,  in  reference  to  claims 

against  an  insolvent  corporation,  are  nccrssnry  to  its  reiieic]  Where  no  excep- 
tions have  been  filed  to  a  decision  of  the  Special  Term  upon  a  motion  made 
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AFPBAL — Continved,  pasi. 

to  conflrm  the  report  of  a  referee  appointed  in  a  proceeding  for  the  volun- 
tary  dissolution  of  a  corporation,  to  teke  proof  of  claims  a^inst  such  corpo- 
ration, the  decision  cannot  be  reviewed  by  the  Appellate  Division. 

Matter  of  Buffalo  Ice  Co 144 

4. Appeal  to  the  Court  of  Appeals  —  a  nett  attorney  may  be  substituted 

by  a  party  without  an  order  of  the  court.  ^  Under  rule  8  of  the  Court  of  Appeals, 
a  party  who  contemplates  an  appeal  to  that  court  from  a  judgment  of  the 
Appellate  Division  may,  without  obtaining  an  order  of  substitution  from  the 
-court,  retain  a  new  attorney,  and  upon  such  retainer  the  authority  of  the 
former  attorney  ceases.    Magnolia  Co.  «.  Steblingworth  Co 866 

6.  What  is  reviewable  without  an  exception.]    Where  a  case  is  presented 

by  the  court  to  the  jury  upon  an  erroneous  theory,  the  questions  presented 
may  be  reviewed  in  the  Appellate  Division,  although  no  exception  is  taken. 

YoRCE  V.  Oppenheim 69 

APPEARANCE— ^  an  attorney, 
JSee  Attorney  and  Client. 

ABSON  —  Proof  of  the  eommis/tion  of  crimes  of  like  character  to  those  charged 
in  an  indictment  —  question  as  to  illicit  intercourse,  tending  to  impair  the  moral 
eharacter  of  the  piisoner,  asked  on  his  cross-examination. 

See  People  u.  Skith 280 

ASSESSMENT —  Under  a  mutual  fire  insurance  policy — agreement  thcU 
the  insured  will  pay  assessments  levied  under  the  laws  of  MoMOchusets  —  right  of 
<a  receiver  of  the  company  to  recover  an  assessment  so  levied  upon  a  resident  in 
New  York  —  lex  loci  contractus  —  notice. 
See  Insurance. 

-Rw  tlbe  purposes  of  taxation. 

See  Tax. 

ASSETS  —  Marshaling  of. 

See  Debtor  and  Creditor. 

ASSIGNMENT  —  SoTices  for  cartage  rendered  to  an  assignor  which  do  not 
^ve  the  claimant  a  prrference  in  the  payment  therefor  by  the  assignee  for  creditors. 

See  Matter  op  Kimberlt 106 

ASSOCIATION  —  Agreement  to  pay  a  certain  sum  contained  in  a  certificate 
cf  stock  of  an  association — subsequent  by-laws  limiting  the  amount  are  a  viola- 
tion cf  such  contract.]  1,  Where  a  certificate  of  stock,  issued  by  a  building 
and  loan  association,  contains  an  absolute  and  unconditional  promise  that, 
at  the  option  of  the  holder,  the  amount  paid  on  the  certificate  may  be  with- 
drawn at  any  time  after  three  years  from  its  date,  with  six  per  cent  interest, 
and  this  option  is  also  conferred  by  the  by-laws  in  effect  at  the  time  of  the 
issue  of  the  certificate,  subsequent  by-laws  which  provide  that  "only  one-half 
the  receipts  of  the  association  in  any  one  month  shall  be  applicable  to  the  pay- 
ment of  all  claims,"  and  that  "  the  association  shall  not  be  required  to  pay 
out  on  withdrawing  and  matured  stock  more  than  one- half  the  amount 
received  from  dues  and  stock  payments  in  any  month,"  constitute  a  violation 
of  the  contract  to  pay  upon  withdrawal,  at  the  option  of  the  holder,  after 
three  years.    Sintefp  v.  People's  Building  Assn 340 

2. Losses  of  the  association  cannot  be  charged  against  the  amount  due.  ] 

Losses  which  the  association  has  sustained  cannot  be  charged  against  the 
amount  due  to  the  holder  of  such  a  ceitificate,  upon  his  election  to  withdraw 
after  three  years.    Id. 

3. Rule  as  to  matured  stock.]  Where  such  a  certificate  contains  a  pro- 
vision by  which  the  association  agrees  to  pay  a  shareholder  the  sum  of 
$1,200  at  maturity,  the  holder  takes  his  shares  subject  to  the  rules  and  regu- 
lations affecting  all  members  alike,  and  his  stock  matures  only  when  the  net 
earnings  of  the  association  authorize  its  payment.    Id, 

For  mutual  aid. 

See  Insurance. 

For  pui'poses  of  insurance. 

See  Insurance. 
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PAOL 

ATTACHMENT  —  Possession  by  a  third  person  tf  property  levied  on  is  evidence 
of  his  title  thereto,]  1.  The  fact  that  personal  property  is  in  the  actual  pos- 
session of  a  third  person,  at  the  time  that  it  is  levied  upon  under  an  attach- 
ment issued  by  a  justice  of  the  peace,  is  sufficient  evidence  of  title  thereto  in 
the  third  person  to  enable  him  to  maintain  an  action  of  conversion  against 
the  constable  levying  the  attachment.     Smtth  v.  Holt 24 

2.  Tranefers  by  tlie  debtor  cannot  be  assailed  unless  the  justice  Tiad  juris- 
diction to  issue  the  attachment.]  In  such  an  action  the  defendant  cannot 
attack  the  validity  of  the  plaintiff's  title  or  the  validity  of  the  sale  of  the 
attached  propertjr  from  the  attachment  debtor  to  his  wife  or  from  the  latter 
to  the  plaintiff  without  first  showing  that  tlie  justice  who  issued  the  warrant 
of  attachment  under  which  the  levy  was  made  had  jurisdiction.    Id. 

3.  Insufflciency  of  moving  affidavits.]    Affidavits,  presented  to  a  justice 

of  the  peace  upon  a  motion  for  a  warrant  of  attachment,  made  by  a  sales- 
man 01  the  plaintiff  to  the  effect  that  the  sum  claimed  was  due  over  and 
above  all  countprclaims  known  totlie  deponent,  and  bv  an  assignor  of  the  plain- 
tiff to  the  effect  that  the  amount  of  the  assigned  claims  was  due  to  the 
assignor  at  the  time  of  the  assignment  over  and  above  all  payments  and 
counterclaims,  are  insufficient,  under  section  2906  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  the  affidavits  must  show  that  the  sum  claimed 
in  the  action  is  due  over  and  above  all  counterclaims  known  to  the  plaintiff. 

An  averment  made  in  an  affidavit  used  on  such  a  motion,  to  the  effect 
that  the  defendant  had  absconded  from  the  county  on  account  of  a  crim- 
inal charge,  does  not  show  that  he  left  in  order  to  defraud  creditors,  but 
rather  the  contrary.     Id. 

ATTORNEY  AND  CLIENT  —  Purchase  of  a  claim  by  an  attorney  — when 
not  within  Code  of  Civil  Procedure,  section  73.]  Where  an  attorney  purchase* 
a  claim  against  the  estate  of  a  decedent  at  the  request  of  the  claimant'a 
attorneys,  and  as  an  accommodation  to  her,  without  deriving  or  intendiiig 
to  derive  any  benefit  to  himself,  and  before  receiving  the  assignment  is 
informed  and  believes  that  the  decedent's  representatives  had  allowed  the 
claim  and  made  payments  thereon,  and  that  it  would  not  be  necessary  to 
commence  f/a  action  thereon,  but  merely  a  proceeding  in  a  Surrogate's  Court 
to  compel  the  decedent's  representatives  to  account,  such  action  on  his  part 
does  not  constitute  a  violation  of  section  73  of  the  Code  of  Civil  Procedure 
prohibiting  an  attorney  from  buying  a  demand  with  a  view  to  bringing 
an  action  tliereou  —  and  if  such  claim  be  rejected  by  the  decedent's  pereonal 
representatives  and  it  becomes  necessary  for  the  attorney  to  bring  an  action 
thereon,  the  provisions  of  such  section  are  not  a  defense  thereto. 

TiLDEN  V.  Aitkin  28 

Guaranty  of  payment  of  a  bond  and  fnortgage  —  an  oral  extension  of 

time  operates  to  release  the  guarantor — power  of  an  attorney  to  agree  to  extend 
the  time. 

See  Antisdkl  t.  Williamson 167 

Appeal  to  the  Court  of  Appeals  —  a  new  attorney  may  be  mbstituted  by  a 

pa>rty  without  an  order  of  the  court. 

Se£  Magnolia  Co.  t?.  Sterlingworth  Co 366 

AUDIT  —  Of  county  accounts. 
See  County. 

AXJDITOB  —  In  towns. 
See  Town. 

BANEINQ  —  Bfink  deposit  —  what  is  sufficient  evidence  of  the  ban^s  refusal 
to  pay  it.]  1.  The  receiver  of  a  firm  wrote  to  a  bank  stating  the  fact  of  his 
appointment  and  that  the  firm  had  a  certain  amount  on  deposit  with  the 
bank,  closing  with  the  words,  "  Will  you  please  send  me  that  amount,  and 
let  me  know  what  papers  you  require  for  vouchers,  showing  my  appoint- 
ment, and  I  will  prepare  and  send  them  to  you,"  to  which  letter  the  attor- 
neys of  the  bank  replied,  saying,  the  bank  '*  has  referred  to  us  your  letter 
of  yesterday  requesting  us  to  attend  to  it.  Tfou  are  probably  not  aware 
that  the  bank  is  itself  a  creditor  of  Campbell  &  Co.  (the  firm)  to  an  amount 
far  exceeding  these  moneys  mentioned  in  your  letter  to-day."    The  receiver. 
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BANKING  —  Continued.  pj^b. 

hearing  nothing  further  from  the  bank  for  a  period  of  about  six  months, 
brought  an  action  against  the  bank  to  recover  the  amount  of  the  deposit. 

Held,  that  he  was  justified  in  inferring  that  the  bank,  under  a  claim  of 
right,  intended  to  retain  the  moneys  and  apply  them  to  the  payment  of  the 
indebtedness  due  to  it  from  the  firm;  and  that  it  was  error  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff  had  failed  to  show  a  demand  and 
refusal.    Dblahunty  v.  Ceittbal  National  Bank 434 

3.  An  objection  not  taken  is  toaived.]    Semble,  that  the  objection  that 

the  receiver  had  no  right  to  require  the  bank  to  send  the  money  to  him,  was 
waived  by  a  failure  to  assert  it  at  the  time.    Id. 

Receiver  of  a  bank — payment  by  the  trustees  of  a  percentage  of  the  debts 

and  a  transfer  to  them  of  tlie  assets  to  reimburse  them,  the  surplus  to  be  paid 
back  to  the  receiver  —  interest  should  be  credited  and  charged. 

See  WoERz  v.  Schumacher 374 

Taxation  —  assessment  of  bank  stock  held  by  a  foreign  corporatum  —  its 

duty  to  appear  before  the  assessors — waiver  of  the  right  to  the  deduction  —  action 
to  recover  taxes  paid  by  the  bank. 

See  Citizens'  Savings  Bank  t.  The  Mayor 560 

Action  by  the  People  on  a  bond  given  by  a  depositary  of  court  funds  — 

transfer  thereof  by  cheek  —  liability  for  moneys  deposited  before  the  bond  was 
^ven. 

See  People  «j.  Shefpard 119 

Bank  —  duty  of  to  examine  bonds  deposited  with  it  to  secure  a  loan  made 

by  another  bank  —  truU  the  act  was  gratuitous  is  immaterial. 

See  Clinton  Nat.  Bank  v.  Nat.  Park  Bank 601 

3ANKitUPTCY —  Corporation  — loans  by  directors  to  relieve  a  supposed  tem- 
porary embarrassment  —  right  of  such  directors  to  retain  securities  given  as  col- 
lateral,  as  against  a  receiver 

See  Converse  v.  Sharpe  ,• 399 

Appeal  —  exceptions  to  a  decision  of  the  Special  Term,  in  referen/ce  to 

claims  against  an  insolvent  corporation,  are  necessary  to  its  review. 

See  Matter  op  Buffalo  Ice  Co *. .  144 

BAR  —  By  judgment. 
See  Judgment. 

B  A8TABD  —  Bastardy  proceedings  —  residence  of  the  prospective  mother  in  the 
borough  of  Manhattan  gives  jurisdiction  to  the  Special  Sessions.}  1.  Under 
flection  684  and  subdivision  8  of  section  1406  of  the  Greater  New  York  charter 
(Laws  of  1897,  chap.  878),  the  Court  of  Special  Sessions  of  the  first  division 
of  the  city  of  New  York  has  jurisdiction  of  a  bastardy  proceeding  instituted 
by  the  commissioner  of  pubhc  charities  of  the  boroughs  of  Maimattan  and 
the  Bronx,  upon  the  complaint  of  a  woman  pregnant  of  a  child  likely  to  be 
born  a  bastard,  who  at  the  time  of  the  commencement  of  the  proceeding 

actually  resided  in  the  borough  of  Manhattan.    Keller  v.  Mertbns 497 

2.  Jurisdiction  not  affected  by  subsequent  removal.]    The  fact  that  after 

the  commencement  of  the  proceeding  the  complainant  removed  to  the  borough 
of  Brooklyn,  does  not  divest  the  court  of  jurisdiction.     Id. 

BENEFICIARY  —  Societies  for  purposes  of  insurance. 
See  Insurance. 

BENEVOLENT  SOCIETY: 

See  Association. 

BEaUEST: 

See  Legacy. 

BILL  OF  PAKTICULABS : 

See  Pleading. 

BILL  OF  SALE : 

/6Ss0Salb. 
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"BITiLfl  AKB  NOTSS — Aeeommodation  indorserB  —  uihen  they  cannot  plead 
a  want  of  consideration.]  1.  A  person  who  accepts,  in  full  payment  of  an 
indebtedness,  part  of  which  arose  upon  contract  and  part  of  which  arose  in 
tort,  notes  made  by  one  of  the  debtors  and  indorsed  by  three  other  parties, 
and  thereby  relinquishes  valmible  remedies  against  the  original  debtors,  is 
a  bona  fide  bolder  for  value  against  whom  the  defense  that  the  indorsers 
receiveu  no  consideration  for  their  indorsement  is  not  available. 

Chapman  t?.  Ogden 855 

2.  Admission  of  protest  and  notice  thereof]    Where,  upon  the  trial  of 

an  action  brought  to  recover  upon  the  notes,  an  instrument  is  offered  in 
evidence  reciting  that  the  indorsers,  for  a  valuable  consideration,  eAmit  the 
presentation  of  the  notes  for  payment  and  their  non-payment,  and  that  the^ 
have  received  due  and  timely  notice  of  protest  thereof,  the  court  is  justi- 
fied in  determining  as  matter  of  law  that  notice  of  protest  had  been  mailed 
to  the  indorsers,  although  it  appeared  upon  the  cross-examination  of  the  notary 
who  swore  to  such  mailing,  that  he  had  no  present  recollection  as  to  whether  v 
he  had  done  so  or  not.    Id. 

Pleading  —  admissions  as  to  the  plaintiff  *s  possession,  before  maturity, 

•cf  an  aceotnmodation  note. 

See  Pryor  v.  Storke  .   884 

Indictment  for  grand  larceny  in  stealing  a  check  —  sufficiency  of 

See  People  v.  Lovejoy 52 

30ABD—  Of  town  officers 
See  Town. 

BOABD  OF  HEALTH: 

See  Health  Board. 

BONA  FIDE  PUBCHASEB—  Of  negotiable  paper. 
See  Bills  and  Notes. 

BOND  —  Action  by  the  People  on  a  bond  given  by  a  depositary  of  court  funds 
—  transfer  thereof  by  check  —  liability  for  moneys  deposited  before  t?ie  bond  was 
given.]  An  action  to  enforce  a  bond  given  by  a  bank  designated  by  the 
Comptroller  as  a  depositary  of  the  trust  funds  in  the  hands  of  a  county 
treasurer,  pursuant  to  section  748  of  the  Code  of  Civil  Procedure,  may  be 
maintained  by  The  People. 

In  such  an  action  it  appeared  that  the  county  treasurer,  who  took  office 
after  the  execution  of  the  bond,  received  from  his  predecessor  a  check  cover- 
ing the  trust  funds  on  deposit  with  the  bank,  some  of  which  funds  repre- 
sented moneys  deposited  with  the  bank  before  the  execution  of  the  bond, 
and  that  the  county  treasurer,  after  indorsing  the  check,  deposited  it  in  the 
bank  and  received  therefrom  deposit  books  covering  the  amount  of  the  trust 
funds  on  deposit. 

Held,  that  the  force  of  the  transaction  was  the  same  as  though  the  incom- 
ing treasurer  had  actually  drawn  currency  upon  the  check  and  then  depos- 
ited the  same  to  his  credit  as  county  treasurer,  and  that  the  obligors  upon  the 
bond  were  liable  for  moneys  which,  while  included  in  the  check  given  by  the 
outeoin^  to  the  incoming  treasurer,  had  actually  been  on  deposit  with  the 
bank  prior  to  the  execution  of  the  bond.    People  v.  Sheppard 119 

Corporation  —  rights  of  the  holder  of  coupon  bonds  who  refuses,  by  direc- 
tion of  the  corporation  issuing  and  from  whom  he  received  them,  to  deliver  the 
matured  coupons  vdth  the  bonds  to  a  party  7u>lding  an  order  therefor  —  a  judg- 
ment recovered  against  and  satisfied  by  him  for  the  amount  of  the  coupons  trans- 
fers the  title  to  him  —  it  is  binding  upon  the  corporation  which  was  notified  of 
but  refused  to  defend,  the  suit — presumption  created  by  the  possession  of  the 
coupons  by  the  corporation  —  Statute  of  Limitations  applioable  to  coupons  attached 
to  sealed  bonds. 

See  Kelly  «?.  Forty-second  Street  R.  Co 500 

Liquor  Tax  Law  —  a  bond  given  in  1896  may  be  enforced  for  its  face  by 

the  State  Commissioner  of  Excise  under  tlie  authority  given  by  chapter  812  of 
ihe  Laws  cf  1897  —  the  statute  is  a  part  of  the  bond. 

age  Ltman  v.  Rochester  Title  Insurance  Co 284 
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BOND —Continued. 

Guaranty  of  payment  of  a  bond  and  mortgage  —  an  oral  extension  of 

time  operates  to  release  the  guarantor — potoer  of  an  attorney  to  agree  to  extend 
the  time. 

See  Antisdkl  u.  Williamson 167 

BOOK  —  Far  transfer  of  stock  of  corporations. 
See  Corporation. 

Of  account. 

See  Evidence. 

BBOKEB: 

See  Principal  and  Agent. 

BUILDOra  SOCIETY : 

See  Association. 

BY-LAW—  Of  corporations. 
See  Corporation. 

CANAL: 

See  Watercourse. 

CANAX  COMMISSIONER  —  Permission  of  Canal  Commissioners  to  the  con- 
struction of  a  railroad  within  ten  rods  of  a  canal  or  feeder. 
See  Watercourse. 

CAKKTEB — By  land. 
See  Railroad. 

CAUSE  —Of  an  accident. 
See  Jf  egligence. 

CEBTIOBABI  —  Remedy  of  the  party  to  whom  it  is  addressed  when  its 
requirements  are  too  broad. ^  An  officer  to  whom  a  writ  of  certiorari  has  been 
directed,  is  not  justified  in  refusing  to  make  a  return  according  to  its  explicit 
terms  because  the  requirements  thereof,  by  calling  for  a  return  as  to  matters 
not  pertinent  to  the  grievance  complained  of,  are  broader  than  they  should 
be;  his  remedy  is  by  a  motion  for  a  modification  of  the  writ. 

People  ex  rel.  Fitz  Gerald  v.  Feitner 86^ 

CHAB ACTEB  —  Proof  of 
See  Evidence. 

CHABOE  —  Of  the  judge. 
See  Trial. 

CHABIT  ABLE  COBPOBATION : 

See  Corporation. 

CHATTEL  —  Sale  of. 
See  Sale. 

CHATTEL  MOBTQAQE: 

See  Mortgage. 

CITY: 

See  Municipal  Corporation. 

CITY  STBEET: 

See  Municipal  Corporation. 

CLAIM  —  Purchase  of  a  claim  by  an  attorney  —  tchen  not  vnthin  Code  of  Civil 
Procedure,  §  73. 

See  Attorney  and  Client. 

Crime  of  procuring  audit  of  a  false  claim. 

See  Crime. 

Notice  of  rejection  of  a  claim  against  a  decedent's  estate,  mailed  to  the 

claimant. 

See  Executor  and  Administrator. 
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OLOUD  ON  TTHUL^  Remedy  for  its  removal. 

See  Equity. 
CLX7B: 

See  Association.  page. 

OODE  OF  CIVIL  PBOCEBUBE  —  §  Id  — Purchase  of  a  claim  by  an  aiior- 
ney — when  not  within  Code  Cicil' Procedure,  §  73. 

See  TiLDEN  V.  Aitkin 28 

§  507  —  A  defendant  is  not  bound  to  elect  between  inconsistent  defenses. 

/6fee  Con  KLIN  tJ.  Woodbury  Institute 610 

§  531  —  Failure  to  secure  a  bill  of  particulars  —  the  wliole  ansicer,  con- 
taining a  general  denial,  a  defense  ofpaytnent  and  a  counterclaim,  should  not  be 
stricken  out. 

See  Raff  v.  Koster,  Bial  &  Co 534 

§  582  —  Alternative  writ  of  mandamus  to  compel  the  clerk  of  t/ie  Munici- 
pal Court  of  New  York  to  issue  an  ejcecution  and  deliver  a  transcript  of  a  judg- 
ment—  demurrable  where  it  does  not  recite  jvrisdictional  facts — negativing 
matters  of  defense. 

See  People  ex  rel.  Batchelor  v.  Bacon 414 

§  746  —  Action  by  the  People  on  a  bond  given  by  a  depositary  of  courf 

funds  —  transfer  t/iereof  by  c/ieck  —  liaJbility  for  moneys  deposited  before  i/ie  bond 
teas  given. 

See  People  v.  Sheppard 119 

§  829  —  Evidence  that  a  defendant  was  present  at  a  conversation  with  the 

plaintiff's  intestate. 

See  Blum  v.  Langfeld 590 

§  1187  —  A  verdict  taken  pending  a  motion  for  a  nonsuit — judgment 

therson  on  appeal. 

See  Sullivan  v.  Metropolitan  Street  R.  Co 491 

§  1317  —  A  verdict  taken  pending  a  motion  for  a  nonsuit — judgment 

thereon  on  appeal. 

See  Sullivan  v.  Metropolitan  Street  R.  Co 491 

g  1784 —  Sequestration  of  the  property  of  a  foreign  cm^poration —  not 

authorizefl  by  Code  of  Civil  Procedure,  %  1784  —  wfiai  proof  is  requisite  to  autfior- 
ize  the  appointment  of  a  pernument  receiver. 

See  Dreyfus  &  Co.  v.  Seale  &  Co 351 

§1837 — The  remedy  agai fist  legatees  is  in  equity  —  liability  of  eacfi, 

legatee. 

See  Howell  v.  Wallace 328 

§  2653a —  Will  —  action  to  determine  its  validity  —  what  comj)laint  is 

insufficient  to  sustain  an  action  under  section  2653^^  of  tfie  Code  of  Civil 
Procedure. 

See  OcoBOCK  r.  Eeles 114 

g  2906  —  Att<ichnient —  insufficiency  of  moving  affidavits. 

See  Smith  v.  Holt 24 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  iu  this 
volume.] 

OODE  OF  CRIMINAL  PROCEDXJItE  —  §g  278,  879  —  Crime  of  procuring 
audit  of  a  false  claim — allegations  of  facts  essential  thereto  whim  also  state 
another  crime. 

See  People  v.  Klipfel 224 

g  420 — Trial  —  remarks  of  the  court  tending  to  pr^udice  the  jury 

against  the  defendant  c/uirging  him  tcith  **  quibbling  "  on  his  crosseJcamination  — 
what  subsequent  charge  to  thejui^  does  not  cure  t/ie  error. 

>5fe«  People  u.  Hill 827 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in 
this  volume.] 

App.  Div.— Vol.  XXXVII.        81 
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OOLLATEBpAL—  To  sscure  an  indebtedness. 
ike  Debtor  and  Creditor. 

COMMISSION  —  Of  broke?  8. 

See  Principal  and  Agent. 

Cf  trustees. 

See  Trust. 

OOMMISSIONEB  —  Cf  excise. 
See  Excise. 

COMMON  CABBIEB—  By  land. 
See  Railroad. 

COMPLAINT: 

See  Pleading.  page. 

COMPROMISE —  Delivery  of  a  bank  book  and  the  execution  of  a  pajyer  in 
''part  payment  of  tlie  loss  "  by  afire  caused  by  the  son  of  the  party  making  the 
delirery —  when  it  constitutes  neither  a  coluntary  payment  on  a  compromise  nor 
a  gift. 

Sec  Bishop  f.  Corning 345 

CONDITION  — In  insurance  policies. 
See  Insurance. 

CONFLICT  OP  IaAWS  — Mutual  fire  insurance  policy  —  agreement  that  the 
insured  mil  pay  assessments  levied  under  the  lav)s  of  Massachusetts  —  right  of 
a  receiver  of  the  company  to  recover  an  assessment  so  levied  upon  a  resilient  in 
.New  York  —  lex  loci  contractus  —  notice. 

See  Stevens  v.  Hein 543 

CONSENT  —  Mechanic* s  lien  —  circumstances  under  which  the  consent  of  an 
owner  to  repairs  nwde  by  a  tenant  will  not  be  inferred. 
See  Lien. 

OONSIDEBATION—  Of  contracts. 
See  Contract. 

OONSPIBACT — Contract  —  made  by  the  board  of  education  of  the  city  of 
Rochester  —  proof  of  a  conspiracy  by  which  the  bidder  acted  for  a  member  of  the 
board  —  competency  of  the  acts  and  declarations  of  each  conspirator  against  all. 

See  Heughes  v.  Board  op  Education 180 

OONSTIT u TiON AL  LAW  —  Street  opening  proceedings  —  a  statute  pro- 
viding for  notice  to  one  class  ofpei'sons  but  not  to  anotJier  held  tobe  constitutunial 
as  to  trie  former.]  1.  Conceding  that  section  167  of  the  charter  of  the  city  of 
Syracuse  (Laws  of  1885,  chap.  26,  as  amd.  by  Laws  of  1888,  chap.  449), 
providing  for  notice  of  the  application  for  the  appointment  of  commission- 
ers to  ascertain  and  report  the  just  compensation  to  be  paid  to  persons  own- 
ing and  having  an  interest  in  the  property  proposed  to  be  taken  in  a  street 
opening  proceeding  and  shown  to  be  benefited  by  the  map  adopted  and 
filed,  but  which  does  not  in  express  terms  provide  that  notice  shall  be  given 
to  the  owners  of  property  taken  but  not  benefited,  is  unconstitutional  so 
far  as  it  relates  to  the  opening  of  streets  upon  lands  taken  but  not  benefited; 
nevertheless,  that  portion  of  the  section  which  relates  to  the  opening  of  the 
street  through  lands  all  of  which  are  benefited  is  not  thereby  rendered  uncon- 
stitutional, as  the  latter  provision  may  be  carried  into  effect  without  the  aid 
of  the  former.     Matter  of  Oneida  bTREET 266 

2. De  minimis  non  curat  lex.]    Where  it  appears  in  such  a  proceeding 

that  a  portion  of  the  land  affected  by  the  proceeding  is  owned  by  a  railroaa 
company  whose  railroad  consists  of  eighty-one  miles  of  single  track  extending 
from  Syracuse  to  Binghamton  and  is  covered  by  two  trust  mortga^ 
executed  by  the  railroad  aggregating  $2,000,000,  on  which  $7,750  remains 
due,  the  fact  that  notice  of  the  proceedings  was  not  served  upon  the  substi> 
tuted  trustee  under  such  mortgages,  does  not,  upon  the  principle  of  de 
minimis  non  curat  lex,  invalidate  the  proceedings,    td. 
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iX)NSTITUTIONAL  LAW  —  Contin  tied.  page. 

3. Interstate  commerce  —  wfien  a  city  ordinance  reqv (ring  payment  of  a 

license  by  a  non-resident  thereof  who  sells  farm  produce  in  the  city  is  unconsti- 
tutional.'] An  ordinance  of  the  cit}'  of  Buffalo,  which  by  its  terms  makes  it 
unlawful  for  any  person,  not  a  resident  of  that  city,  to  sell  farm  products 
therein,  without  obtaining  a  license  and  paying  therefor  the  sum  of  $100, 
except  upon  premises  leased  or  owned  by  such  person,  or  to  a  person,  firm  or 
corporation  who  is  the  lessee  or  owner  of  such  premises  —  the  ordinance 
being  passed  not  as  a  police  regulation,  or  to  conserve  the  public  health  of  the 
residents  of  the  city  of  Buffalo,  but  with  the  sole  purpose  and  object  of 
compelling  all  persons  desiring  to  sell  farm  or  garden  products  in  the  city  of 
Buffalo  to  deal  through  commission  merchants  of  that  city — contravenes 
that  provision  of  the  United  States  Constitution  relating  to  interstate  com- 
merce; the  fact  that  the  onlinance  affects  and  applies  with  equal  force  to  the 
residents  and  citizens  of  the  State  of  New  York  as  to  non-residents  thereof 
is  immaterial.     City  op  Bcffalo  v.  Reavey 228 

Liquor  Tax  Laic  —  a  bond  given  in  1896  may  be  enforced  for  its  face  by 

the  State  Commissioner  of  Excise  under  the  authority  giveti  by  cfiapter  312  of  the 
Laws  of  1897  —  the  statute  is  a  part  of  the  bond. 

ike  Lyman  t.  Hociiestkr  Title  Insurance  Co 234 

Contract  —  afp'ecment  to  pay  a  certain  sum  contained  in  a  certificate  of 

stock  of  an  association  —  subsequent  by-laws  limiting  the  amount  are  a  viota- 
tion  of  such  contract. 

See  SiNTEFP  T.  People's  Building  Assn 840 

CONSTBUCnON—  Of  constitutional  provisions. 
See  Constitutional  Law. 

€f  contracts. 

See  Contract 

Cf  deeds. 

See  Deed. 

Cf  statutes. 

See  Session  Laws. 
See  Statute. 

Cf  vnUs. 

See  Will. 

CONTRACT —  When,  by  not  stating  the  duration  of  a  theatrical  season,  the 
cotitract  is  too  indefinite  to  be  enforced  —  when  a  contract  under  seal  is  abrogated 
by  a  -new  parol  agreement. '\  1.  In  an  action  to  recover  damages  for  the  breach 
of  a  contract,  by  which  the  defendants  agreed  to  assume  the  management  of 
the  plaintiff  as  a  star  in  a  theatrical  company  for  three  seasons,  and  to  pay 
him  a  stipulated  price  per  week,  together  with  a  percentage  of  the  net 
profits  for  each  season,  it  appeared  that  the  only  provision  in  the  contract 
as  to  the  duration  of  the  season  was  that  the  first  season  was  to  commence 
"sometime  in  the  month  of  November,  and  the  two  ensuing  seasons  some- 
time in  the  month  of  September,  and  shall  continue  as  long  as  the  same  may 
be  mutually  agreed  upon." 

The  plaintiff  alleged  in  the  complaint  that  the  season  was  understood  and 
agreed  by  the  parties  to  be  the  usual  theatrical  season,  consisting  of  thirty- 
two  weeks,  unless  otherwise  extended  or  continued  by  mutual  agreement; 
but  there  was  no  evidence  given  in  support  of  that  statement,  except  the 
testimony  of  the  plaintiff,  who,  upon  being  questioned,  said  he  had  asked 
a  great  many  people  what  their  idea  of  a  theatrical  season  was,  and  that  in  no 
instance  had  they  been  able  to  give  it:  and  upon  being  further  pressed  by 
his  counsel  to  sav  what  the  usual  theatrical  season  m  the  city  of  New 
York  was,  as  understood  in  the  theatrical  profession,  replied,  "I  am  quite 
sure  it  is  thirty-two  weeks.'' 

The  evidence  tended  further  to  show  that  in  October  of  the  first  season, 
before  the  time  of  performance  specified  in  the  contract,  and  when  the 
defendants  were  making  preparations  to  carry  out  the  contract,  and  had 
assured  the  plaintiff  that  they  would  be  ready  in  November,  the  plaintiff,  in 
an  interview  with  one  of  the  defendants,  proposed  and  agreed  to  cancel 
the  existing  contract,  upon  the  payment  to  him  of  $400,  and  that  a  check  was 
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GONTBpACT — Continued.  paol 

subsequently  sent  him  for  that  amount,  in  a  letter  in  which  the  other  defend- 
ant stated  that  he  ratified  such  agreement.  The  check  was  returned,  and  the 
plaintiff  did  not  play  under  the  defendants'  management,  but,  from  the  tes- 
timony, it  appeared  that  he  was  as  much  in  fault  as  the  defendants. 

Hewt,  that  the  contract  must  be  considered  as  an  agreement  to  pay  tlio 
salary  for  a  season  to  be  determioed  by  a  subsequent  agreement,  and  that  no 
such  agreement  having  been  subsequently  made,  and  no  evidence  having 
been  produced  that  a  season  was  understood  by  the  parties  to  be  any  particu- 
lar period,  the  court  could  not  enforce  the  contract,  nor  ascertain  the  damages 
in  case  of  a  breach ; 

Tliat  the  evidence  was  not  sufficient  to  establish  a  breach  of  contract 
by  the  defendants; 

That  the  agreement  resulting  from  the  interview  in  October  must  be  con- 
strued as  a  new  contract,  which  was  based  on  a  sufficient  consideration,  and 
capable  of  enforcement,  by  which  the  former  contract  between  the  parties 
was  abrogated. 

ikmble,  that  the  new  agreement,  not  under  seal,  w^as  sufficient  to  abrogate 
the  prior  sealed  agreement.     McIntosh  v.  Miner 483 

2. Order  for  a  ipecified  number  of  railway  tickets  and  for  a  like  nutnber 

"at  the  option  of  tJte  mid  railtmy  company  " — construction  of  the  latter  prams- 
»<m.]  A  contract  entered  into  between  a  ticket  printing  company  and  a 
railway  company  required  the  ticket  company  to  furnish  and  the* railway 
company  to  order  and  take  all  the  tickets  which  it  should  require  "  for  five 
years  from  the  date  hereof,  whether  the  number  shall  be  one  hundred  mil- 
lion or  two  hundred  million,  more  or  less,'*  and  further  provided  "the  rail- 
way company  hereby  orders  of  the  bank  note  company  one  hundred  million 
of  tickets,  and  agrees  to  order  at  the  option  of  tlie  said  railuiay  company  at 
any  time  not  exceeding  a  longer  period  than  five  years  from  the  date  hereof, 
one  hundred  million  of  tickets  more,  provided  the  previous  tickets  have  been 
accepted  as  satisfactory."  Upon  the  trial  of  an  action  brought  to  recover 
damages  for  the  refusal  of  the  railway  company  to  order  the  last  90,000,000 
tickets,  it  appeared  that  the  contract  as  originally  drafted  provided  that  the 
delivery  of  the  second  100.000.000  tickets  "may"  be  accepted,  and  that  in 
consideration  of  a  reduction  in  the  price  of  the  whole  200,000,000.  the  langu- 
age of  this  clause  was  changed  so  as  to  read  '* shall"  be  accepted;  and  tliat 
the  president  of  the  railway  company,  as  a  further  inducement  for  the 
reduction,  said  that  "they  would  undoubtedly  want  the  whole  two  hun- 
dred millions  during  the  first  five  yearH,  but  the  contract  should  be  so  arranged 
that  they  should  have  at  the  end  of  the  five  years  to  order  the  second  hun- 
dred millions."  The  railway  company  was  to  pay  for  the  tickets  when  they 
were  delivered  to  it. 

Held,  that  under  the  contract  the  railway  company  assumed  the  absolute 
obligation  to  order,  accept  and  pay  for  the  second  100,000,000  of  tickets,  the 
'*  option  "  which  the  railway  company  was  to  exercise  being  not  as  to  whether 
the  second  100,000,000  of  tickets  should  be  ordered  and  delivered,  but  as  to 
the  time  when  the  delivery  should  be  made,  so  that  the  railway  company 
could  receive  and  pay  for  such  tickets  at  any  time  during  the  five  years  that 
the  contract  was  to  continue; 

That  this  construction  was  confirmed  by  the  fact  that  the  contract,  although 
providing  for  the  delivery  of  the  first  100,000.000  tickets,  provided  that  the 
remaining  100,000,000  tickets  were  to  be  accepted  by  the  railway  company  at 
its  option  at  any  time  within  five  years  from  the  date  of  the  contract. 

N.  Y.  Bank  Note  Co.  p.  Kings  County  El.  R.  Co    460 

3.  Contract  to  furnish  articles  to  a  third  person  —  liability  of  the  party 

agreeing  to  pay  for  them  A  Under  a  contract  by  which  the  party  of  the  first 
part  thereto  agrees  to  furnish  machinery  and  install  a  plant  for  a  company 
(not  a  party  to  the  contract),  and  to  accept  in  payment  the  company's  notes 
guaranteed  by  the  parties  of  the  second  part,  and  which  further  provides 
that  if  such  notes  are  not  given,  the  parties  of  the  second  part  '*  hereby 
agree  to  become  liable  and  pay  the  amount  due  to  said  party  of  the  first  part 
upon  the  above  named  contract."  the  parties  of  the  second  part  are,  in  the 
event  of  a  failure  to  give  the  gu  ininteed  notes,  primarily  liable  upon  their 
direct  covenant  to  pay,  and  not  merely  as  guarantors  of  the  company. 

Vaughn  Machine  Co.  c.  Quintard 368 
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4.  Direction  an  to  the  articles  to  he  furnished.']    Where  one  of  the 

items  to  he  supplied  under  such  a  contract  is  one  "vacuum  pan,  size  and 
description  to  be  furnished,"  and  it  appears  that  the  contract  was  to  be  per- 
formed for  the  benefit  of  the  company,  and  that  it  provided  that  such  other 
materials  were  to  be  furnished  as  were  called  for  by  its  general  manager,  the 
vendor,  the  party  of  the  first  part,  should  look  to  the  company  and  not  to 
the  parties  of  the  second  part  to  the  contract  for  the  size  and  description  of 
the  vacuum  pan.     Id. 

5.  Perfortnance  excused  by  excessive  demands.!    Where  it  appears  that 

the  vacuum  pan  contemplated  by  the  contract  did  not  exceed  two  feet  in 
diameter,  and  that  the  company  refused  to  accept  a  vacuum  pan  of  less  than 
six  feet  in  diameter,  the  vendor  is  excused  from  performance  in  regard  to 
this  item.    Id. 

6.  Excuse  for  nonperformance  rehire  performance  is  pleaded.]     When 

a  plaintiff  wh  >  has  pleaded  full  performance  of  a  contract  is  allowed  without 
objection  to  give  evidence  excusing  such  performance,  it  is  too  late  on  an 
appeal  from  a  judgment  in  his  favor  to  claim  that  the  testimony  was  not  within 
the  issue.    Id. 

7.  Evidence  of  declarations  and  of  inconsistent  statements.]  Declara- 
tions by  the  general  manager  of  the  company,  to  which  the  machinery  was 
furnished,  as  to  what  the  company  called  for  under  the  contract  and  what  it 
refused  to  accept  thereunder,  are  admissible  upon  the  question  of  perform- 
ance, as  well  as  to  show  an  excuse  for  non  penormance. 

Sernble,  that  it  is  improper  to  offer  testimony  as  to  the  statements  of  a 
witness  contradicting  the  testimony  given  by  him  where  his  attention  has 
not  been  called  to  them,  and  he  lias  had  no  opportunity  of  explanation.    Id. 

8. Made  by  the  board  of  education  of  the  city  of  Rochester — proof  of  a 

conspiracy  by  which  the  bidder  aded  for  a  member  of  the  board.]  In  an  action 
upon  a  contract  entered  into  between  the  plaintiffs  and  the  board  of  education 
of  the  city  of  Rochester,  the  tjefensc  was  interposed  that  the  contract  was  in 
violation  of  the  city  charter  (I^awsof  1861.  chap.  143,  fc^  126,  as  amd.  by  Laws 
of  1892,  chap.  190,  ^  9),  prohibiting  a  member  of  the  board  of  education  from 
being  "directly  or  indirectly  interested  in  any  contract,  as  principal,  surety 
or  otherwise,  or  the  furnishing  of  any  materials  or  supplies  for  the  city  of 
Rochester,  directly  or  by  another  person,  the  expense  or  consideration 
whereof  are  to  be  paid  unaer  any  ordinance,  resolution  or  order  of  the  board 
of  educjitiou;"  that  the  only  interest  the  plaintiffs  had  in  the  contract  was 
the  sum  of  $200,  which  a  member  of  the  board  of  education,  one  Young,  who, 
under  an  agreement  with  the  plaintiffs,  was  to  perform  the  work  and  furnish 
the  materials,  was  to  allow  them  out  of  the  contract  price;  that  at  the  time 
the  plaintiffs  executed  the  agreement  they  knew  that  Young  was  a  member  of 
such  bojvrd  of  education  and  was  disqualified  from  entering  into  the  contract, 
and  that,  at  the  time  they  submitted  iheir  bid,  they  had  no  intention  of  per- 
forming the  contract  themselves  (although  their  facilities  therefor  were 
ample),  but  intended  to  sub-let  at  least  a  part  thereof  to  Young. 

Held,  that  these  facts  justified  the  inference  that  the  plaintiffs  were  parties 
to  a  corrupt  agreement,  the  object  of  which  was  an  unlawful  act,  and  ren- 
dered competent  evidence  of  acts  and  declarations  of  the  alleged  conspirator, 
Young,  which  in  any  manner  indicated  that  he  and  the  plaintiffs  were  acting 
with  a  common  purpose  and  design.     Heuoiieb  r.  Board  of  Education.  . .  180 

9. Competency  of  the  acts  and  declarations  of  each  conspirator  against  all.  ] 

When  a  conspiracy  is  once  established,  though  merely  by  prima  facie  proof, 
the  acts  and  declarations  of  each  conspirator  become  competent  as  against 
his  confederates.     Id. 

10. Contribution  to  a  literary  work  —  under  what  contract  it  must  be  satis- 
factory to  the  publishers.]  A  publishing  company,  intending  to  publish  a 
literary  work  over  its  own  name,  solicited  contrilnitions  to  the  work  under 
a  contract  containing,  among  others,  the  following  clauses:  "  The  pub- 
lishers reserve  to  themselves  the  right  to  reject  the  contribution,  provided 
they  do  not  consider  it  up  to  the  proper  standard.  The  further  right  is 
reserved  to  make  such  editorial  chani^es  in  the  manuscript  as  are  deemed 
necessary;  this  right  extends  to  the  rejection  of  any  portion  of  the  manuscript." 
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Held,  that  the  publishing  company  was  entitled  to  arbitrarily  reject  a 
contribution,  unless,  perhaps,  such  rejection  was  with  a  fraudulent  intent. 

Walker  v.  Thompson  Co. 5c6 

11.  Sufficiency  of  a  complaint  for  its  brea€h.'\    A  complaint  in  an  action 

to  recover  daniHces  for  the  breach  of  such  a  contract,  which,  in  addition  to 
alleging  the  tender  and  rejection  of  the  contribution,  further  alleges  that 
the  article  was  fully  equal  in  form  and  merit  to  any  of  the  articles  published 
by  the  defendant,  and  that  said  article  was  rejected  by  the  defendant  with- 
out reasonable  cause,  does  not  set  forth  facts  constituting  a  cause  of 
action.     Id. 

13. Bill  of  sale  —  assumption  by  the  vendee  of  debts  of  the  vendor  —  no 

demand  is  necessary  to  put  the  vendee  in  drfault.]  Where  a  vendee,  as  part 
consideration  for  a  bill  of  sale,  assumes  and  agrees  to  pay  certain  debts  of 
the  vendor,  it  is  the  duty  of  the  vendee  to  pay  the  debts  immediately,  and 
no  demand  is  necessary  to  put  him  in  default  with  respect  to  the  payment  of 
such  debts.     Marks  v.  Englund 539 

Corporation  —  rights  of  the  holder  of  coupon  bonds  who  refuses,  by  direc- 
tion of  the  corporation  issuing  and  from  wJiom  he  received  them,  to  deliver  tJie 
matured  coupons  with  the  bonds  to  a  party  holding  an  order  therefor —  a  judg- 
ment recovered  against  and  satisfied  by  him  for  the  amount  of  the  coupons  trans- 
fers the  title  to  him  —  it  is  binding  upon  the  corporation  which  was  notified  of, 
but  refused  to  defend,  the  suit  —  presumption  created  by  the  possession  of  the 
coupons  by  the  corporation — Statute  of  Limitations  applicable  to  coupons 
attached  to  sealed  bonds. 

See  Kelly  v.  Forty-second  Street  R.  Co 500 

Real  estate  —  brokertl  commissions — acceptance  by  an  owner  of  an  offer 

made  by  brokers — sealed  contract  of  sale  to  such  broker — conveyance  made  at  his 
request  to  a  third  pei'son — parol  evidence  is  not  admissible  to  show  that  the  con- 
tract was  made  for  the  benefit  of  the  third  person. 

See  Whitehouse*  v.  Drihler 525 

Stock  corporation  —  contract  offoriJie  purchase,  with  its  stock  and  bonds, 

of  stocks  of  another  company — it  is  not  a  violation-  of  section  42  of  the  Stock 
Uorporntioji  Ixiw  —  it  is  a  * '  lawful  purpose  "  —  it  is  not  a  monopoly  —  its  execu- 
tion will  not  be  restrained  by  injunction. 

See  Rafferty  r.  Buffalo  City  Gas  Co 618 

Agreement  to  pay  a  certain  sum  contained  in  a  certificate  of  stock  of  an 

association  —  subsequent  by-laws  limiting  t/ie  amount  are  a  violation  of  such  con- 
tract —  losses  of  tJie  association  cannot  be  charged  against  the  atnount  due  —  rule 
as  to  matured  stock. 

See  Sinteff  v.  People's  Building  Assn 340 

yfutualfij'e  insurance  policy  —  agreement  that  the  insured  will  pay  assess- 
ments levied  under  the  laws  of  Massachusetts —  7'ight  of  a  receiver  of  the  com- 
pany to  recover  an  assessment  so  levied  upon  a  resident  in  New  York  —  lex  loci 
contractus  —  notice. 

See  Stevens  v.  Hein 543 

Delivery  of  a  bank  book  and  thcfwecution  of  a  paper  in  *'  part  payment  of 

the  loss  "  by  a  fire  caused  by  the  son  of  the  party  tnaking  the  delivei^ —  wlien  it 
constitutes  neither  a  voluntary  payment  on  a  compromise,  nor  a  gift. 

See  BiRiiop  r.  Corning 345 

Delay  by  sub-contractors  in  erecting  iron  work  on  a  wall  which  falls  in  a 

storm  because  thereof —  where  a  party  contracting  with  the  sub^xfntractors  fur- 
nished iron  trot'k  tvhich  did  not  fit  —  evidence  of  custom. 

See  Meyer  v.  Haven  194 

Evidence —  mutual  benefit  association  — amendment  of  its  constitution 

modifying  the  contract  bitirnn  it  and  the  insured  —  the  association  may  shaio  that 
no  one  voted  against,  and  that  the  insured  voted  for,  the  amendment. 

See  KoETU  v.  Knights  Tkmplars 146 

Sde  of  corporate  Mtftck — guaranty  by  the  vendee  that  tlie  vendor  will  be 

eJnpl^/yed  by  the  corjwration  at  a  tttated  salary  for  two  years  —  effect  thereon  of  the 
appoint mt- fit  of  a  recti rrr  of  the  corjkjration. 

See  Kinsman  c.  Fi«!1 448 
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Gnaranty  of  payment  of  a  bond  and  mortgage  —  an  oral  extension  of 

time  operates  to  release  the  grantor — potoer  of  an  attorney  to  agree  to  extend  the 
titne. 

See  Antisdkl  v,  Williamson 167 

Contract  of  employment  —  agreement  to  furnish  an  employee  a  room  and 

board  such  as  were  furnuSied  the  guests  of  an  apartment  Iiouse  —  what  constitutes 
a  breach  tJiereof. 

See  Gould  v.  Lenox  Corporation 253 

Replevin  —  contract  under  which  goods  are  sf lipped  —  when  a  consignment 

on  commission  and  not  a  sale  —  tender  of  notes  of  third  persons  to  tfie  coivdgnor. 

See  Childs  &  Co.  v.  Waterloo  Wagon  Co 242 

Nonsuit— proof  under  a  claim  of  a  breach  of  a  contract  of  employment, 

of  an  agreement  merely  to  give  the  plaintiff  a  trial. 

See  Thill  v.  Hoyt 821 

Lease  —  negotiations  had  through  a  broker  —  when  t/iey  do  not  establish 

a  completed  contract  of  lease. 

See  Arnold  v.  Rothschild's  Sons  Co 564 

Eclating  to  negotiable  paper. 

See  Bills  and  Notes. 

Law  of  relating  to  bonds. 

See  Bond. 

Law  of  relating  to  deeds. 

See  Deed. 

Of  insyrnnce. 

See  Insurance. 

Relating  to  landlord  and  toiant. 

See  Landlord  and  Tenant. 

Late  of,  relating  to  mortgages. 

See  Mortgage. 

Of  sale  of  personal  property. 

See  Sale. 

COKTBIBUTOBY  NEOLIGENCE: 

See  Negligence. 

C0KTBX}TE:B»SY— Compromise  of. 
See  Compromise. 

COKVEBSION—  Of  personal  property. 
Ste  Personal  Property. 

CONVEYANCE: 

See  Deed. 

CORPOBpATION  —  Receiver  of  a  bank — payment  by  tJie.  trustees  of  a  percent- 
age of  the  debts  and  a  transfer  to  them  of  the  assets  to  reimburse  tfiem,  the  surplus 
to  be  paid  back  to  tlie  receiver —  interest  slwuld  be  credited  and  c/iarged  —  counsel 
fee,  but  no  commissions,  allowed  to  an  accounting  trustee.]  1.  An  action 
brought  by  the  receiver  of  a  banking  corporation  against  the  trustees  thereof 
was  compromised  by  the  execution  of  an  agreement  under  which  the  trus- 
tees were  to  pay  to  the  receiver  an  amount  equal  to  thirty-five  per  cent  of 
the  gross  liabilities  of  the  bank,  in  consideration  of  which  payment  the 
receiver  was  to  turn  over  to  the  trustees,  or  their  appointee,  the  remaining 
property  of  the  bank,  and  the  latter  were  "to  reimburse  themselves  for 
what  they  have  paid  on  account  of  said  thirty -five  per  cent,  and  only  the 
overplus  (after  the  payment  of  the  proper  expenses  incurred  by  them  in 
and  about  the  management  and  sale  of  said  property)  shall  be  paid  over  bv 
them  to  said  receiver."  The  agreement  also  provided:  "  All  that  is  real- 
ized from  the  assets  and  property  of  said  savings  bank,  ♦  *  *  over  and 
above  said  full  sura  of  thirty -five  per  cent,  shall  be  paid  by  said  imdersigned 
trustees  to  said  receiver, "and  stated  the  true  meaning  and  intent  of  the 
iDStrument  to  be  that  the  trustees  should  pay  a  sum  **  equal  to  thirty-five 
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per  cent  of  the  gross  liabilities  of  said  bank,  *  *  »  with  interest  com- 
puted and  adjusted  on  the  same  down  to  July  1st,  1876,"  and  that  all  that 
the  trustees  realized  from  said  assets  over  and  above  said  thirty-five  per 
cent  was  to  belong  to,  and  be  paid  over  to,  such  receiver;  also,  that  the 
proceeds  of  the  property  after  the  trustees  had  reimbursed  themselves  "  for 
said  sum  of  t  Irty-flve  per  cent  and  the  proper  expenses  of  care  and  sale," 
were  to  be  paid  over  to  said  receiver. 

The  final  provision  of  the  agreement  was  as  follows:  "And  it  is  further 
agreed  hat  any  inconsist  nt  provisions  hereinbefore  contained  are  modified 
accordi  gly ;  that  after  reimbursing  themselves  out  of  the  proceeds  of  the 
assets  of  said  savings  Imnk  for  the  thirty-five  per  cent  as  aforesaid  to  be 
paid  by  them,  and  for  the  reasonable  and  proper  expenses  of  managing  and 
realizing  on  the  same,  the  said  trustees,  before  paying  over  to  the  receiver 
the  surplus  of  said  proceeds  as  above  provided,  shall  retain  for  their  own 
use,  by  the  way  of.  or  in  the  nature  of,  a  dividend  thereon,  thirty-five  per 
cent  of  the  fifteen  thousand  dollars,  and  the  interest  thereon,  as  above  pro- 
vided (as  the  same  are  proved  as  a  debt  against  said  savings  bank  as 
above  provided  for),  and  that  the  balance  of  said  proceeds,  after  said  reim- 
bursement and  said  retaining  of  thirty- five  per  cent  just  mentioned,  shall  be 
paid  over  to  said  receiver." 

Upon  an  accounting  by  one  of  the  trustees,  who  had  been  designated  by 
his  fellow  trustees  to  receive  and  manage  the  property  mentioned  in  the 
agree m  nt,  it  was 

Held,  that  while  the  agreement  did  not  expressly  provide  that  the  trustees 
should  be  allowed  interest  upon  the  thirty -five  per  cent  paid  by  them  to  the 
leceiver,  or  on  the  amounts  disbursed  by  them  from  time  to  time  in  the  man- 
agement and  care  of  he  property,  yet  the  provision  by  which  they  were  to 
reimburse  themselves  f  r  the  reasonable  ana  proper  expenses  of  managing 
the  property  impliedly  included  interest  upon  the  sums  advanced  to  pay  such 
expenses,  and  that  the  ordinary  principles  of  equity  would  require  that  inter- 
est should  also  be  allowed  the  trustees  upon  such  thirty-five  per  cent,  and 
that  they  should  be  debited  with  interest  upon  the  rents  received  by  them; 

That  the  sums  paid  to  the  receiver  by  the  trustees,  and  the  jidvances  made 
by  thym  being  fixed  and  certain,  the  right  to  recover  them  out  of  the  property 
carried  with  it  the  right  to  interest,  to  be  paid  out  of  the  proceeds  of  sale; . 
that  this  result  was  not  changed  bv  the  fact  that  the  receiver  was  not  liable 
for  either  principal  or  interest;  ancf  that  the  fact  that  the  right  of  the  trustees 
to  reimbursement  was  liable  to  be  defeated  if  the  property  transferred  failed 
to  produce  a  fund  sufficient  for  its  satisfaction,  did  not  limit  the  claim  of 
the  trustees  for  interest  to  such  interest  as  should  accrue  after  the  property 
was  sold ; 

That  the  accounting  trustee  was  entitled  to  credit  for  the  amount  of  his 
counsel  fees  in  connection  with  the  accounting,  both  as  against  the  receiver 
and  as  against  his  co-trustees,  as  the  expense  of  the  accounting  was  largely 
due  to  the  litigation  of  the  questions  raised  by  the  receiver,  and  as  the 
accounting  could  not  be  severed,  its  object  bein^  to  settle  all  questions  with 
regard  to  the  fund  and  to  liquidate  the  definite  surplus  payable  to  the  receiver; 

That  the  accounting  trustee  was  not,  however,  entitled  to  commissions  as 
against  the  receiver  as  his  services  were  rendered  to  his  co-trustees  and  not 
directly  to  the  receiver,  and  as  the  surplus  arising  from  the  sale  of  the  prop- 
erty was  realized  through  efforts  made  primarily  for  their  own  benefit  and 
only  secondarily  for  that  of  the  receiver.     Woerz  v,  Schumacher 374 

2.  Sak  of  corporate  stock  —  guaranty  by  iJie  vendee  that  the  vendor  itill 

he  employed  by  the  calibration  at  a  stated  salai'yfor  two  years  —  effect  tJiereon  of 
the  appointment  of  a  receiver  of  the  corporation.']  One  Kinsman,  being  the 
owner  of  a  controlling  interest  in  the  stock  of  a  corporation,  submitted  to 
Harvey  Fisk  &  Sons,  a  firm  which  desired  to  obtain  a  larger,  if  not  a  controll- 
ing, interest  in  the  corporation,  an  offer  to  sell  4,500  shares  in  consideration 
of  certain  cash  payments,  and  the  further  consideration,  "  provided  1  am 
paid  an  annual  salary  for  two  years  of  five  thousand  ($5,000)  dollars  per 
annum,  in  equal  monthly  installments,  as  a  vice-president  or  consulting 
engineer  "  of  the  corporation,  which  offer  was  accepted  unconditionally.  On 
the  day  of  such  acceptance  the  parties  entered  into  a  further  agreement 
whereby,  in  consideration  of  the  cancellation  of  the  former  contract  and  of 
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the  transfer  of  the  8tock,  it  was  provided.  "It  is  hereby  agreed  that  said 
llarve)'  Fisk  &  Sons  shall  secure  for  said  Kinsman  his  appointment  as  vice- 
president  or  consulting  engineer  of  the  Kinsman  Block  System  Company  for 
two  years  from  the  date  of  this  agreement,  at  a  salary  of  five  thousand  dollars 
($5,000)  per  year,  payable  monthly,  and  that  they," the  said  tirm  of  Harvey 
Fisk  &  Sons,  will  guarantee  the  punctual  payment  to  the  said  Kinsman  of 
his  salary  as  such  vice-president  or  engineer  during  said  period  of  two  years." 
After  Kinsman  had  performed  services  for  the  corporation  for  a  part  of  the 
first  year,  Harvey  Fisk  &  Sons  brought  an  action  for  the  dissolution  of  the 
company,  alleging  its  insolvency,  and  secured  the  appointment  of  a  receiver, 
who  subsequently  notified  Kinsman  that  his  services  were  no  longer  required 
and  refused  to  pay  him  any  salar3%  although  it  was  not  made  to  uppear 
that  the  corporation  was  actually  dissolved. 

In  an  action  brought  by  Kinsman  against  Harvey  Fisk  &  Sons  to  recover 
the  amount  of  his  salary,  it  was 

Held,  that  bv  the  contmct  Harvey  Fisk  &  Sons  not  only  agreed  that  Kins- 
man's salary  sLould  be  paid  while  he  rendered  services  to  the  corporation,  but 
guaranteed  that  he  should  receive  the  stated  amount  for  two  years,  and  that 
such  contract  was  not  subject  to  any  implied  condition  that  the  company 
should  continue  to  be  a  going  concern; 

That  the  agreement  by  its  terms  nece-s-arily  excluded  the  idea  that  Kinsman 
was  to  have  his  whole  time  continuously  employed  with  the  affairs  of  the 
company  during  that  period  as  a  condition  precedent  to  his  right  to  receive 
the  stipulated  sum.     Kinsman  f.  Fisk 448 

3.  Rights  of  tJie  holder  of  coupoti  bonds  who  refuses,  by  direction  of  the 

corparation  issuing  and fromtoJiom  he  received  tliem,  to  deliver  the  matured  cou- 
j)ons  with  the  bonds  to  a  party  holding  an  order  therefor —  a  judgment  recovered 
against  and  satisfied  by  him  for  tlie  amount  of  the  coupons  transfers  ths  title  to 
him  —  it  is  binding  upon  the  corporation  which  was  notified  of  but  refused  to 
defend,  the  suit — jyresumption  created  by  the  possession  of  the  coupons  by  the 
ojrporation.  ]  A  person  holding,  as  trustee,  bonds  of  a  corporation  with  interest 
coupons atttiched,  under  an  agreement  requiring  him  to  deliver  such  bonds 
to  the  persons  whose  names  should  be  inserted  in  blanks  left  for  that  pur- 
pose in  receipts  given  by  him  for  the  b.)uds.  refused  to  deliver  to  the  person 
presenting  the  receipts  the  interest  coupons  which  had  matured  prior  to  the 
date  when  the  demand  was  made,  but  (by  direction  of  the  corporation) 
detached  such  coupons  from  the  bonds  and  delivered  thecoupDUS  to  the  cor- 
poration, which  canceled  them.  The  person  making  the  demand  then  brought 
an  action  against  the  trustee  for  the  conversion  of  the  detached  coupons,  which 
the  corporation  failed  to  defend,  although  given  notice  to  do  so  by  the  trustee. 
This  action,  upon  the  trial  of  which  the  officers  of  the  corporation  appeared 
and  testified,  resulted  in  a  judgment  in  favor  of  the  plaiutiflf  therein  for 
the  value  of  the  bonds,  of  which  fact  the  corporation  was  given  notice. 

In  an  action  brought  b}''  the  trustee  against  the  corporation  to  recover  the 
amount  paid  in  satisfaction  of  the  judgment,  and  the  expenses  incurred  in 
defending  the  action  in  which  it  was  recovered,  it  was 

Held,  that  the  entry  and  satisfaction  of  the  judgment  in  the  action  for 
conversion  operated  to  divest  the  plaintiff  in  that  action  of  his  title  to  the 
coupons,  and  to  transfer  his  title  t;)  the  defendant  trustee,  who  was  entitled 
to  maintain  an  action  against  a  person  legally  liable  for  their  payment; 

That  the  corporation,  being  the  party  claimed  to  be  ultimately  liable  and 
having  been  notified  of  the  commencement  of  the  action  against  the  trustee, 
the  judgment  entered  in  such  action  was  —  so  far  as  the  issues  actually  liti- 
gated therein  were  identical  with  the  issues  involved  in  the  present  action  — 
binding  upon  the  corporation  in  the  same  manner  as  if  it  had  been  a  p'lrty 
to  the  record,  and  was,  therefore,  conclusive  evidence  against  the  corporation 
that  the  plaintiff  had  the  title  to,  and  the  right  to  the  possession  of,  the  par- 
ticular coupons,  and  that  they  were  valid  obligations  of  the  corporation; 

That  while  the  possession  of  the  coupons  by  the  corporation  created  a  pre- 
sumption that  the  coupons  had  been  i)aid,  this  presumption  was  rebutted 
by  evidence  to  the  contrary,  and  that  no  presumption  would  be  indulged 
that  they  were  surrendered  to  the  company  under  any  agreement  which 
"would  prevent  the  trustee  from  collecting  them. 

Kelly  v.  Forty-second  Street  R.  Co 60^ 

App.  Div.— Vol.  XXXVII.    "    82 
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4.  Statute  of  Limitations applicaMe  to  coupons  attached  to  sealed  honds.^ 

Interest  coupons  attached  to  a  se^iled  lK)nd  are  considered  as  a  part  of  the 
bond,  and  purtake  of  its  chamcter  as  a  specialty,  and  are  governed  by  the 
twenty-year  Statute  of  Limitations.    Id. 

5. Stock  coloration  —  contract  of ,  for  the  purchase,  vdth  its  stock  and 

bonds,  of  stocks  of  anotJier  company  —  it  is  not  a  violation  of  section  42  of  the 
Stock  Corporation  Laic  J]  A  giis  company  whose  certificate  of  incorporation 
authorizes  it,  as  provided  in  section  40  of  the  Stock  Corporation  Law  (L.aws 
of  1890,  chap.  564,  as  amd.  by  Laws  of  1892,  chap.  688),  to  '*  purchase, 
acquire,  hold  and  dispose  of  the  stock,  bonds  and  other  evidences  of  indebt- 
edness of  any  corporation,  domestic  or  foreign,  and  issue  in  exchange  there- 
for its  stock,  bonds  or  other  oblisrations."  has  power  to  make  a  contract  U> 
pairchase  the  stocks  and  bonds  ot  a  company  owning  a  franchise  which, 
if  operated  adversely  to  or  in  rivalry  with  the  former  company,  might  be 
ruinous  to  its  business,  and  to  pay  therefor  with  stock  and  bonds  issued 
by  it. 

In  determining  whether  the  contract  violates  the  provisions  of  section  42 
of  the  Stock  Corporation  Law,  providing  that  no  stock  shall  be  issued  for 
less  than  its  par  value  and  no  bonds  shall  be  issued  for  less  than  the  fair 
market  value  thereof,  the  value  of  the  franchise  to  be  acquired  under  the 
contract  is  to  be  considered  as  well  as  the  value  of  the  plant  a.id  tangible 
properties  of  the  company  secured  thereby. 

Rafferty  tJ.  Buffalo  City  Gas  Co 618 

6. It  is  a  •*  lawful  purpose"  to  secure  itself  against  ruinous  co7npetition.] 

The  purpose  of  the  corporation  to  secure  itself  against  ruinous  competition 
is  **a  lawful  purpose"  within  the  meaning  of  section  42  of  the  Stock  Corpo- 
ration Law,  which  provides  that  no  corporation  shall  issue  stocks  or  bonda 
except  for  money,  labor  done  or  properU'  actually  received  for  the  use  and 
lawful  purposes  of  such  corporation.     la. 

7. It  is  not  a  nioivopoly.^    The  contract  is  not  obnoxious  to  section  7  of 

the  Stock  Corporation  Law  as  being  a  combination  with  another  company 
for  the  creation  of  a  monopoly  or  the  unlawful  restraint  of  trade,  or  the 
prevention  of  competition  in  a  necessary  of  life,  especially  where  it  is  not 
shown  that  the  purchasing  company  does  not  intend  to  use  the  plant  or 
exercise  the  franchise  acquired  under  the  purchase;  nor  does  it  effect  a  prac- 
tical consolidation  of  two  corporations  contrarj'  to  the  method  pointed  out 
by  the  statute.     Id. 

8. Its  execution  will  nM  he  restrained  by  injunction.^    Where,  in  such  a 

case,  upon  a  motion  made  to  continue  a  temporary  injunction,  granted  in 
an  action  brought  by  certain  stockholders  of  the  corporation  to  restrain 
it  from  completing  the  contemplated  purchase,  it  appears  that  the  ques- 
tion presents  only  a  matter  of  business  judgment,  and  that  the  directors  of 
the  corporation  have  submitted  it  to  the  stockholders,  the  motion  will  be 
denied.     Id. 

9.  Mortgages  to  secure  just  debts  given  by  a  corporation  in  contemplation 

of  insolvency  —  they  may  be  attacked  by  one  who  has  recovered  judgment  against 
tJie  corporation  for  a  tort.]  The  provision  of  section  48  of  the  Stock  Cor- 
poration Law  (Chap.  564,  Laws  of  1890),  to  the  effect  that  no  officer,  director 
or  stockholder  of  a  corporation  shall  make  any  transfer  or  assignment  of  its 
property  to  any  person  in  contemplation  of  its  insolvency,  applies  to  such 
a  transfer  or  assignment  made  by  the  corporation  itself. 

Mortgages  executed  by  the  corporation  in  violation  of  such  section  may 
be  attacked  by  a  person  who,  after  such  mortgages  were  recorded,  but. 
on  the  same  day,  obtains  judgment  in  an  action  brought  against  the  cor- 
poration to  recover  damages  for  personal  injuries. 

The  fact  that  such  mortgages  were  given  to  secure  just  obligations  of  the 
corporation,  and  were  not  fraudulent  as  against  creditors,  is  immaterial  where 
it  appears  that  the  mortgagees  knew  that  they  were  executed  in  contempla- 
tion of  its  insolvency.     Muxson  v.  Genesee  Iron  &  Brass  Works 203 

10.  The  statutory  prohibition  is  not  confined  to  a  corporation  which 

has  "  refused  to  pay  any  of  its  notcM."]  The  word  **  thereof,"  used  in  the  2d 
olause  of  section  48  of  the  Stock  Corporation  Law,  does  not  relate  solely  to 


Digitized  by 


Googk 


INDEX.  651 

OO'KPOBJlTIOTSI  —  Continued.      *  page. 

a  corporation  whiclihas  "  refused  to  pay  any  of  its  notes  or  other  obligations 
when  due,  in  lawful  money  of  the  iJnited  States,"  referred  to  in  the  1st 
clause  of  that  section.    Id. 

11. Sequestration  of  the  property  of  a  foi^eign  corporation  —  7iot  authar- 

izedby  Code  of  Civil  Procedure,  §  1784.]  Section  1784  of  the  Code  of  Civil 
Procedure,  authorizing  the  maintenance,  by  a  judgment  creditor  of  a  corpo- 
ration, of  an  action  for  the  sequestration  and  distribution  of  the  corporate 
property,  does  not  apply  to  a  foreign  corporation  doing  business  in  the  State 
of  New  York.    Dreyfus  &  Co.  v.  Skale  &  Co 351 

12. Wluit  proof  is  requisite  to  autltorize  the  appointment  of  a  permanent 

receiver.'^  The  Supreme  Court  of  the  State  of  New  York  will  not  interfere 
with  the  property  of  such  a  corporation  at  the  instance  of  a  judgment  cred- 
itor thereof  by  the  appointment  of  a  permanent  receiver  of  the  property 
and  effects  of  the  corporation,  in  the  absence  of  proof  that  the  corporation 
has  fraudulently  disposed  of  its  property  in  the  State  of  New  York  (in  which 
case  it  would  seem  that  the  fraudulent  transferees  would  be  necessary  parties) 
or  that  the  corporation  has  property  within  this  State  to  which  the  receiver- 
ship might  attach,  and  that  equitable  intervention  is  necessary.    Id, 

13. Loans  by  directors  to  relieve  a  supposed  temporary  embari'assment  — 

right  of  such  directors  to  retain  securities  given  as  collateral,  as  against  a 
receiver. 1^  Directors  of  a  corporation  who,  without  knowledge  of  its  hope- 
less insolvency,  loan  moneys  to  it  for  the  purpose  of  relieving  it  from  what 
they  believe  to  be  merely  a  temporary  embarra.ssment,  upon  the  faith  of 
securities,  which  in  pursuance  of  a  resolution  of  the  board  of  directors  are 
subsequently  deposited  with  one  of  them  as  collateral  to  the  loan,  are  entitled 
to  retain  such  securities  as  against  receivers  of  the  corporation  subsequently 
appointed.     Converse  v.  Sharpe 39ft 

1 4. Right  of  the  president  of  a  corporation  to  inspect  the  stock  book.]    The 

president  of  a  corporation  is  entitled,  as  a  matter  of  right,  to  inspect  the  stock 
book  of  the  company,  and  to  make  extracts  therefrom  ;  and  his  motives  ii^ 
seeking  to  exercise  such  nght  are  immaterial. 

People  ex  rel.  Gunst  v.  Goldstein 550 

Taxation  —  assesstnent  of  bank  stock  held  by  a  foreign  corporation  —  its 

duty  to  appear  befoi'e  tJie  assessors  —  toaiver  of  the  Hght  to  the  deduction  —  action 
to  recover  tajces  paid  by  the  bank. 

See  Citizens'  Savings  Bank  v.  The  Mayor 560 

Taxation — stock  coiporation  —  Iauos  of  1896,  chapter  908,  section  12  — 

it  does  not  cliange  the  rule  that  just  debts  of  a  corporation  should  be  deducted  in 
assessing  its  capital  stock. 

See  People  ex  rel.  Rochester  R.  Co.  v.  Pond 330 

Tax  —  assessTnent  therefor  —  testimony  as  to  tlte  value  of  the  assets  of  a 

foreign  coiporation  —  its  debts  should  be  deducted —  tofien  the  goixi  mil  is  part  of 
its  capital  stock. 

See  People  ex  rp:l.  Journeay  &  B.  Co.  v.  Roberts 1 

Tax  Law — subdivision  3  of  section  2  tJiereof  applies  to  apparatus  used 

in  the  manufacture  of  gas  and  elect ncity  —  it  may  be  taxed  as  real  estate. 

See  Herkimer  County  L.  &  P.  Co.  r,  Johnson 25T 

Appeal  —  exceptions  to  a  decision  of  the  Special  Term,  in  reference  to 

claims  against  an  insolvent  corporation,  are  necessary  to  its  review. 

See  Matter  op  Buffalo  Ice  Co 144 

Village  of  Seneca  Falls  —  taxation  —  exemption  therefrom  of  charitable 

corporations  —  it  applies  to  rillage  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

Societies,  clubs  and  similar  bodies. 

See  Association. 

To  carry  on  insurance  business. 

See  Insurance. 

See  Railroad. 
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COUNTY  —  Supervisor — the  issue  to,  of  a  duplicate  certificate  of  audit  of  a 
claim  against  a  toucn  board,  compelled  by  maiidamas. 

See  People  ex  rel.  Remington  r.  Manning 141 

Crime  of  procuring  audit  of  a  false  claim — allegation's  of  facts  essential 

thereto  xchich  also  state  another  crime. 

See  People  v.  Klipfel 224 

COUNTY  TBEABUBEB  —  Action  by  the  People  on  a  bond  given  by  a  depos- 
itary of  court  funds  —  transfer  tliereof  by  check  —  liability  far  moneys  deposited 
before  the  bond  was  given. 

See  People  v,  Sheppard 119 

COURT  —  Alternative  writ  of  mandamas  to  compel  the  clerk  of  the  Municipal 
Court  of  New  York  to  issue  an  execution  and  deliver  a  transcript  of  a  judgment 
—  demurrable  where  it  does  uot  recite  jurisdictional  facts —  negativing  matters 
of  defense. 

See  People  ex  rel.  Batchelor  v.  Bacon  414 

Bastardy  proceedings  —  residence  of  the  prospective  tnother  in  the  U^rough 

of  Manhattan  gives  jurisdiction  to  the  Special  Sessions — it  is  not  affected  by  her 
subsequent  removal. 

See  Keller  v.  Mertens 497 

Sentence  for  unlawful  sale  of  liquor  —  iraiver  of  objection  to  jurisdiction 

and  to  indefiniieness. 

See  People  v.  Shaver 21 

COVENANT  —  In  leases. 

See  Landlord  and  Tenant. 

CBEDITOB: 

See  Debtor  and  Creditor. 

CBEDITOB'S  SUIT  —  To  set  aside  fraudulent  conveyances. 
See  Fraudulent  Conveyance. 

See  Equity. 

CRIME  —  Arson  — proof  of  the  commission  of  dimes  of  like  character  to  those 
charged  in  an  indictment.]  1.  An  indictmeDt  contained  two  counts,  tlie  first 
charging  the  defendant  with  the  crime  of  arson  in  the  second  degree,  as 
tiefined  by  subdivision  8  of  section  4«7  of  the  Penal  Code,  and  the  second 
charged  him  witli  the  crime  of  arson  in  the  third  degree,  under  subdivision 
1  of  section  488  of  that  Code,  the  essential  allegation  of  the  second  count 
being  that  the  defendant  and  his  father  had  burned  the  buildings  in  ques- 
tion *'  with  the  intent  then  and  there  unlawfully  and  feloniously  to  preju- 
dice the  insurers  thereof."  In  opening  the  case  to  the  jury  the  prosecuting 
attorney  stated,  "  We  shall  show  you.  if  permitted,  that  before  this  fire,  which 
occurred  at  the  Boulevard,  in  which  some  seven  buildings,  owned  by  the 
mother  and  family  of  this  defendant,  were  burned,  many  other  buildings 
which  this  defendant  had  assisted  in  erecting,  or  in  which  he  was  interested, 
were  destroyed  in  a  similar  manner.  Within  a  year  before  the  fire  on  the 
Boulevard."  An  objection  interposed  to  such  statement  upon  the  ground 
that  it  was  im])roper,  having  been  overruled  and  an  exception  taken,  the 
prosecuting  attorney  remarked:  "  If  counsel  insists  upon  it  I  will  not  go 
into  the  matter  at  this  time." 

Held  that,  conceding  that  evidence  of  the  character  which  the  prosecuting 
attorney  stated  that  he  could  produce  was  improper,  the  ruling  of  the  court 
did  not  constitute  prejudicial  error  requiring  the  reversal  of  a  judgment  of 
conviction. 

Semble,  however,  that  evidence  of  the  character  referred  to  was  competent, 
in  order  to  establish  the  commission  of  the  crime  set  out  in  the  second  count 
of  the  indictment,  as  tending  to  show  a  fraudulent  motive  or  intent  on  the 
part  of  the  defendant,  although  one  effect  of  such  evidence  might  be  to 
prove  other  crimes  thm  the  one  charged  in  the  indictment. 

People  v.  S.mitii 280 

2. Question  as  to  illicit  intercourse,  tending  to  impair  the  moral  charac- 
ter of  the  pnsoner,  asked  on  his  cross-examination.]    Where  the  defendant  goes 


Digitized  by 


Googk 


INDEX.  653 

CSIME —  Continued.  paob. 

upon  the  stand  in  his  own  behalf,  and  upon  his  direct  examination  contradicts 
in  the  most  unequivocal  manner  the  evidence  of  witnesses  called  by  the 
prosecution  tendmg  to  connect  him  with  the  offense  charged  in  the  indict- 
ment, he  may  properly  be  asked,  upon  his  cross-examination,  if  he  had  not 
for  live  or  six  years  past  been  living  in  criminal  intercourse  with  a  certain 
woman,  as  sucli  evidence  tends  to  affect  his  moral  character  and  bears  directly 
upon  his  credibility  as  a  witness.    Id. 

3.  Crime  of  procuring  audit  of  a  false  claim  —  allegations  of  facts 

essential  thereto  which  also  state  another  crime.]  An  indictment  purporting 
to  charge  the  defendant,  a  member  of  the  board  of  supervisors  of  the 
county  of  Erie,  with  the  crime,  defined  in  section  165  of  the  Penal  Code,  of 
auditing  and  allowing  a  false  and  fraudulent  claim  against  that  county, 
alleged  in  substance  that  the  defendant  introduced  and  caused  to  be  adopted 
by  the  board  of  supervisors  a  resolution  directing  that  an  order  be  drawn 
on  the  county  treasurer  in  favor  of  the  defendant  and  certain  other  county 
officials  for  expenses  alleged  to  have  been  incurred  by  them  ;  that  the  claim 
was,  and  was  known  by  the  defendant  to  be,  false  and  fraudulent,  and  that  he 
presented  it  for  audit  to  the  county  auditor,  who  allowed  the  same.  Under 
chapter  178  of  the  Laws  of  1895  it  is  made  the  duty  of  the  county  auditor 
of  Erie  county  to  examine  and  report  upon  all  claims  against  the  county 
before  the  same  are  audited  or  ordered  paid  by  the  board  of  supervisors, 
it  being  essential  to  a  complete  audit  that  a  claim  should  be  acted  on  both  by 
the  county  auditor  and  by  the  board  of  supervisors. 

The  indictment  was  demurred  to  upon  the  ground,  among  others,  that,  in 
violation  of  the  provisions  of  sections  278  and  379  of  the  Code  of  Criminal  Pro- 
cedure, more  than  one  crime  was  charged  therein  in  one  count. 

Held,  that  although  the  presentation  of  the  claim  to  the  auditor,  if  it  were 
fraudulent,  was  a  crime  within  the  provisions  of  section  672  of  the  Penal 
Code,  and  not  within  the  provisions  of  section  165,  under  which  he  was 
indicted,  yet  that  the  fact  that  certain  of  the  defendant's  acts  alleged  in 
the  indictment,  when  standing  alone,  constituted  a  crime  under  section  672. 
did  not  render  the  indictment  demurrable  where  those  acts  were  essential 
ingredients  of  the  crime  specified  in  section  165. 

JSetnble,  that,  in  order  to  convict  the  defendant  under  section  165  of  the 
Penal  Code  of  having  procured  a  full  and  complete  audit  of  the  alleged 
fraudulent  claim,  it  would  be  necessary  to  prove  every  fact  alleged  in  the 
indictment  in  question,  and  that  if  any  of  the  facts  alleged  therein  had  been 
omitted  therefrom  such  omission  would  render  it  defective. 

People  v.  Klipfei 224 

4.  Indictment  for  grand  larceny  in  stealing  a  check — sufficiency  of.  ]    An 

indictment,  for  the  crime  of  grand  larceny,  charging  that  the  defendant, 
at  a  date  and  place  named,  "with  force  and  arms,  one  w^ritten  instrument 
commonly  called  and  designated  a  check  or  bill  of  exchange,  which  said 
written  instrument  was  in  words  and  figures  as  follows,  to  wit : 

••  'Elmira,  N.  Y.,  Mar.  31,  1896,  189—  No.  8294. 
'•'Wm.  C.  Wet.  PresH. 
•"  Z.  R.  Brockway,  Gen'l  Sup't. 
'*  *  W.  H.  Peters,  Treasurer  of  the  New  York  State  Reformatory. 

*• '  At  the  Second  National  Bank. 
"  '  Pay  to  the  order  of  C.  W.  Nold,  $39.57.     Thirty-nine  and  57-100  dollars. 
*"No  good  unless  countersigned  by  the  General  Superintendent  State 
Reformatory.  *•  *  WM.  C.  WEY,  President. 

"  '  Z.  R.  Brockway.  Gen'l  Sup't.* 

"The  same  being  then  and  there  wholly  unsatisfied,  and  of  the  value  of 
thirty-nine  dollars  and  fifty-seven  cents,  of  the  goods,  chattels,  mone^ys  and 

Sersonal  property  of  William  H.  Peters,  then  and  there  being,  felonfously, 
id  steal,  take  and  carry  away  against  the  fqrm  of  the  statute  in  such  case  made 
and  provided,"  is  sufficient.     People  v.  Lovejoy 52 

5.  Where  a  witness  testifies  to  a  deficiency  in  tlie  defendants  accounts^ 

the  accou7it  books  should  be  put  in  evidence.]  On  the  trial  of  such  an  indict- 
ment an  accountant,  called  by  the  prosecution,  testified  that  he  had  made 
an  examination  of  the  books  kept  by  the  defendant,  who  had  been  employed 
as  a  clerk  or  bookkeeper  at  the   New  York  State  Reformatory  at  Elmira, 
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covering  the  entire  period  that  the  defendant  was  there  in  charge  of  the  cash 
books,  and  that,  as  a  result  of  such  examination,  he  found  a  deflcicocy  of 
about  |1,300. 

Held,  that  as  the  books  were  in  the  possession  of  the  institution,  the 
defendant  was  entitled  to  have  them  put  in  evidence.     Id, 

6.  Proof  of  other  similar  acts  as  bearing  on  the  question  of  intention. '\ 

Semble,  that  it  was  competent  for  the  prosecution  to  show,  as  bearing  on  the 
question  of  intention,  that  the  act  in  question  formed  part  of  a  series  of 
similar  occurrences  within  reasonable  limits  as  to  date.    Id. 

7.  Sentence  for  unlaicftd  sale  of  liquor  —  separate  and  distin<:t  offenses 

aharged.]  A  prisoner  convicted  of  the  crime  of  selling  intoxicating  liquors, 
in  violation  of  section  31  of  chapter  401  of  the  Laws  of  1892.  may  properly  be 
sentenced  to  pay  a  tine  and  to  be  imprisoned  until  the  fine  be  paid,  not  to 
exceed  one  day  for  each  dollar  of  the  amount  of  the  fine. 

A  deposition  charging  such  violation  may  properly  charge  separate  and 
distinct  offenses.     People  v.  Shaveu 21 

8. Waiver  of  objection  to  jiwisdiction  and  to  indefiniteness.  ]    A  person 

who,  on  being  brought  before  a  magistrate  on  such  a  charge,  makes  no  objec- 
tion to  the  jurisdiction  of  the  court,  but  pleads  not  guilty,  and  obtains  an 
Adjournment  in  order  to  procure  a  certificate  that  the  case  was  a  proper  one 
to  be  prosecuted  by  an  indictment,  waives  any  objection  to  the  jurisdiction 
of  the  court.  . 

The  objection  that  the  deposition  is  not  definite  is  waived  by  the  defend- 
ant's failure  to  take  that  objection  before  pleading.    Id. 

9.  I'^ie  precise  time  ofsaUs  need  not  be  stated.^    Where  the  deposition, 

upon  which  such  a  charge  is  based,  alleges  sales  of  liquors  within  three 
months,  to  otlier  parties  not  named,  it  is  not  necessary  to  state  the  precise 
time  at  which,  or  the  names  of  the  persons  to  whom,  such  sales  were 
made.    Id. 

Discharge,  by  a  special  county  judges  of  prisoners  charged  with  the  crime 

of  larceny,  upon  a  hearing  fiad  btfore  a  justice  of  the  peace  —  it  does  not  termi- 
nate the  criminal  proceedings. 

See  VoRCE  v.  Oppenheim ©9 

CUSTOM: 

See  Usage. 

DAMAGES —  False  representations  as  to  the  number  of  acres  in  a  farm  — 
mode  of  determining  tJve  damages  —  tJie  measure  of  damage  is  t/te  difference 
between  the  farm  as  it  is  and  as  it  would  be  if  as  represented. 

See  King  v.  Mott 1^ 

A  tenant  for  years  is  not  included  in  tlie  phrase  "any  person  claiming 

that  the  real  estate  owned  by  them." 

See  Matter  of  Ehrsam 272 

DEATH  —  Record  of  vital  statistics  ■—  it  is  prima  facie  evidence,  in  an  action 
on  an  insurance  policy,  of  the  cause  of  death. 

See  Keefe  v.  Supreme  Council 276 

DEBTOR  AND  CREDITOR— *S?/TWJd«/(?r  cartage  rendered  to  an  assignor 
which  do  not  give  tJie  claimant  a  prefevente  in  the  payment  therefor  by  the  assign/^ 
for  creditors.]  1.  A  claim  for  services  rendered  to  an  assignor  for  the  benefit 
of  creditors  in  trucking  and  carting  merchandise  between  August  1,  1897,  and 
December  81,  1897  (subsequent  to  the  enactment  of  chapter  624  of  the  Laws 
of  1897,  amending  section  29  of  chapter  466  of  the  Laws  of  1877),  is  not 
entitled  to  a  preferential  payment  out  of  the  assets  of  the  assignor  in  the 
hands  of  the  assignee,  where  it  does  not  appear  that  the  peraonal  services  of 
the  claimant  entered  into  and  constituted  the  foundation  for  the  principal  part 
of  the  claim  or  that  the  claimant  was  exclusively  in  the  service  of  the  assignor, 
but,  on  the  contrary,  that  he  was  carrying  on  a  general  business  and  inci- 
dentally, by  means  of  teams  and  men,  transacting  business  as  a  carrier  for 
the  assignor.    Matter  of  Kimberly '. . .  106 

2.  T/ie  remedy  against  legatees  is  in  equity  —  liability  of  ench  legatee.'\ 

Sections  1837  et  seq.  of  the  Code  of  Civil  Procedure  contemplate  that  an  action 
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be  brought  in  equity,  to  enforce  a  claim  owing  by  a  decedent,  against  his  lega- 
tees; the  liability  of  each  legatee  does  not  exceed  the  money  received  by  him 

from  the  decedent's  estate.     Howell  v.  Wallace 328 

Chattel  mortgage  —  conveyance  of  personal  property  to  be  void  upon  pay- 
ment of  a  promissory  note,  but  absolute  if  the  note  be  not  paid  in  the  lifetime  of 
the  transferer  —  right  of  the  personal  representatives  of  the  transferer  to  redeem 

—  such  right  cannot  be  sum'endered — form  of  pleading  in  an  action  to  redeem. 

See  Hughes  v.  Harlam 528 

Mortgages  to  secure  just  debts  given  by  a  corporation  in  contemplation  of 

insolvency  —  they  may  be  attacked  by  one  who  has  recovered  judgment  against  the 
co)*poration  for  a  tort  —  the  statutory  prohibition  is  not  confined  to  a  corporation 
which  has  *'  refused  to  pay  any  of  its  notes." 

See  MuNsoN  v.  Genesee  Iron  &  Brass  Works 208 

Attachment — possession  by  a  third  person  of  property  levied  on  is  evi- 
dence of  his  title  thereto — transfers  by  tfie  debtor  cannot  be  assailed  u nkss  tlie 
justice  had  jurisdiction  to  issue  tlie  attachment  —  i?i»ujffleiency  of  moving 
affidavits. 

See  Smith  v.  Holt 24 

Sequestration  of  the  property  of  a  foreign  corporation  —  not  authorized 

by  Code  of  Civil  Procedure,  §  1784  —  wJuit  proof  is  requisite  to  autliorize  the 
appointment  of  a  permanent  receiver. 

See  Dreyfus  &  Co.  v.  Seale  &  Co 351 

Chattel  mortgage  given  by  an  insolvent  debtor  to  secure  a  debt  of  his  mfe 

—  it  is  fraudulent  as  to  his  creditors  —  burden  of  sustaining  the  conveyance. 

See  LiPPiTT  V.  Gilmartin 411 

Corporation — loans  by  directors  to  relieve  a  supposed  tempora'i'y  embar- 
rassment —  right  of  such  directors  to  retain  secuHties  given  as  collateral,  as 
against  a  receiver. 

See  Converse  v.  Sharpe 3ft9 

Bank,  duty  of,  to  examine  bonds  deposited  with  it  to  secure  a  loan  made 

by  anotlUr  bank  —  that  the  act  was  g^^atuitmts  is  immaterial. 

See  Clinton  Nat.  Bank  v.  Nat.  Park  Bank 601 

Bill  of  sale  —  a^ssumption  by  the  vendee  of  debts  of  the  vendor  —  no  demand 

is  necessary  to  put  the  vendee  in  default. 

See  Marks  v.  Englund 589 

DECLABATION  —  When  competent  as  evidence. 
See  Evidence. 

DECBEE: 

See  Judgment. 

DEED —  What  provision  creates  a  condition  subsequent  and  not  a  trust. \ 
1.  Where  a  deed  in  the  usual  form  by  its  terms  conveys  a  title  in  fee,  '*  sub- 
ject, however,  tj  the  condition  following:  The  second  party  (M.  Frances 
Grant)  is  to  devote,  pay  and  use  the  income  and  profits  of  said  premises 
to  and  for  the  benefit,  support  and  maintenance  of  her  son,  Charles  J.  Grant, 
during  his  natural  life,"  such  words  do  not  create  a  trust,  but  must  be  con- 
struea  as  a  condition  subsequent,  the  condition  being  one  the  performance  of 
which  necessarily  takes  place  after  the  vesting  of  the  title  of  the  property 
conveyed.     Birdsall  v.  Grant 348 

2. The  grantee  and  the  person  entitled  to  enforce  the  condition  may  mort- 
gage tite  property.]  Such  a  condition  may  be  waived  or  released  by  the  per- 
son entitled  to  enforce  it,  and  the  latter,  together  with  the  grantee,  may 
effectually  mortgage  the  property.     Id. 

DEFINITION  —  ••  Tenant "  not  included  in  the  phra^se  "  any  person  claiming 
that  the  real  estate  owned  by  them." 

See  Matter  op  Ehrsam 272 

DEMAND  —  Before  tniit. 
See  Practice. 
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DBMTJRBEB : 

/See  Pleading. 

DIBECTOR—  Of  a  corporotion. 

tke  COKPORATION. 

DISCBEDITXira  —  WitnesneB. 

See  Witness.  paok. 

DOMICILE  —  Bastardy  proceedings  —  residence  of  the  prospective  mother  in 
the  borough  of  Manhattan  gives  jurisdiction  to  the  Special  Sessions — it  is 
not  affected  by  her  »icbsequent  renwcal. 

See  Keller  v.  Mertens 497 

EDUCATION  : 

See  School. 

ELECTION  —  A  dtfendant  is  not  bound  to  elect  between  inconsistent  defenses. 

See  CoNKLiN  17.  Woodbury  Institute 610 

ELEVATOR  —  Negligence  —  a  person  standing  in  a  passage  to  an  elevator,  in 
broad  daylight,  seen  to  fall  backwards  into  tJie  skaft^  wJure  his  is  killed  —  con- 
trUmtory  negligence. 

See  Negligence. 

EMINENT  DOMAIN—  Commencement  of  work  by  the  State  on  the  site  of  a 
roposed  dam  —  it  is  not  an  appropriation  of  tlie  ground  which  will  be  flooded  by 
t  —  what  is  not  a  canal  feeder — perftiission  of  Canal  Commissioners  to  the  con- 
struction of  a  railroad  within  ten  rods  of  a  canal  or  feeder. 

See  N.  Y.  Central  &  H.  R.  K.  R.  R.  Co.  v.  The  State 57 

EdUITY  —  Encroachment  of  tJie  foundation  jf  a  wall  upon  acljoining  premises 
— what  is  sufficient  to  justify  equitable  relirf.j  1.  The  encroachment  of  the 
foundation  of  a  brick  wfill,  to  the  extent  of  three  or  four  inches,  upon  the 
land  of  an  adjoining  owner,  is  sufficient  to  entitle  the  latter  to  equitable 
relief. 

Qum'e,  whether  an  encroachment  of  half  an  inch,  by  the  brick  wall  itself, 
is  too  slight  to  entitle  the  adjoining  owner  to  such  relief. 

MuLREiN  V.  Weisbecker 545 

3. TJie  State,  in  a  court  of  equity,  is  like  any  other  suitor.^    Where  the 

Btate  of  New  York,  as  a  party  plaintiff  in  an  action,  invokes  the  aid  of  a 
court  of  equity,  it  is  subject  to  the  same  rule  applicable  to  ordinary  suitors; 
and  an  injunction  will  not  be  granted  upon  its  application,  unless  injury, 
actual  and  material,  and  not  merely  fanciful,  is  shown.     People  t.  Mould.    35 

Mortgages  to  secure  just  debts  given  by  a  corporation  in  contemplation 

of  insolvency  —  th^y  may  be  attacked  by  one  who  has  recovered  judgment  against 
the  corporation  for  a  tort  —  the  statutory  prohibition  is  not  confined  to  a  corpora- 
tion which  lias  '*  nfased  to  pay  any  of  its  notes.'* 

See  Munson  v.  Genesee  Iron  &  Brass  Works   208 

Cluittel  mortgage  given  by  an  insolvent  debtor  to  secure  a  debt  of  his  wife 

—  it  is  fraudulent  as  to  his  creditors  —  burden  of  sustaining  the  conveyance. 

See  LiPPiTT  V.  Gilmartin     411 

The  remedy  against  legatees  is  in  equity  —  liability  of  each  legatee. 

See  Howell  v.  Wallace  323 

^STOFVEL—  Effect  of  a  motion  for  a  nonsuit.]  Where  upon  the  trial  of 
an  action  the  defendant,  after  the  parties  have  rested,  moves  for  a  nonsuit  or 
a  dismissal  of  the  complaint  or  a  direction  of  a  verdict  in  his  favor,  and  does 
not  request  the  submission  of  any  question  to  the  jury,  he  is  estopped  from 
raising  the  point  on  appeal  that  there  were  questions  of  fact  which  should 
have  been  submitted  to  the  jury.    Tilden  v.  Aitkin 28 

By  judgment. 

Is^6  Judgment. 

EvujENCE  -—  Record  of  rital  statistics  —  it  is  prima  facie  evidence,  in  an 
action  on  an  insurance  policy,  of  Oie  ruuse  of  death.]  1.  The  original  record 
of  vital  statistics  kept  pursuant  to  chapter  661  of  the  Laws  of  1893,  section 
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22  of  which  provides  that  certified  copies  of  such  records  "  shall  be  pre- 
sumptive evidence  in  all  courts  and  places  of  the  facts  therein  stated,"  is 
admissible  in  evidence  upon  the  trial  of  an  action  upon  a  policy  of  life  insur- 
ance in  order  to  prove  the  cause  of  the  insured's  death,  where  an  objec- 
tion is  not  taken  that  a  certified  copy  is  not  produced. 

Keefe  v.  Supreme  Council 27ft 

2.  Statements  made  to  the  insured  admissible  on  the  question  of  good 

faith.]  In  such  an  action  evidence  concerning  information  imparted  to  the 
insured  with  reference  to  the  disease  with  which  his  sister  was  afflicted,  is 
competent  solely  as  bearing  upon  the  good  faith  of  the  insured  in  answer- 
ing questions  contained  in  the  application  as  to  whether  the  deceased's  sister 
had  died  of  consumption  or  any  pulmonary  complaint,  but  is  not  competent 
upon  the  question  as  to  the  disease  with  which  she  was  afflicted.    Id. 

3.  —  Hearsay  evidence  as  to  statements  by  doctors.]  Evidence  of  third 
persons,  as  to  statements  made  by  physicians  concerning  the  disease  with 
which  the  insured's  sister  was  afflicted,  is  incompetent  as  hearsaj^  where  it 
appears  that  the  physicians  are  alive  and  within  the  jurisdiction  of  the 
court.     Id, 

4.  Ejectment  —  a  witness  may  not  testify  that  his  wife  "  daimsd  to  own'* 

the  land.]  In  an  action  of  ejectment,  where  an  issue  as  to  the  practical  loca- 
tion of  a  boundary  line  is  presented,  the  husband  of  the  defendant,  called  as 
a  witness  on  her  behalf,  should  not  be  allowed  to  answer  the  question, 
"While  your  wife  occupied  that  property  with  you,  did  she  claim  to  own 
and  be  entitled  to  the  land  lying  easterly  of  the  fences  which  you  have 
spoken  of?"  —  the  ^im  in  quo  —  or  to  testify  that  his  wife  occupied  the 
land  for  a  period  of  nine  years,  "claiming  to  own  it  during  that  time."  as 
such  testimony  must  be  considered  the  statement  of  the  witness'  own  conclu- 
sion.     DiEFENDORP  V.   TUOMAS 49 

5.  Temporary  ailment  of  an  insured.]    A  temporary  ailment  from 

which  a  person  whose  life  is  insured  recovers,  cannot  be  considered  a  disease 
within  the  meaning  of  a  warranty  in  the  life  insurance  policy. 

Breese  v.  Metropolitan  Life  Ins.  Co 152 

6.  Burden  of  proof]    In  an  action  upon  a  policy  of  life  insurance  the 

burden  of  showing  the  breach  of  a  warranty  concerning  the  insured's  con- 
dition of  health  at  the  date  of  the  application  for  the  policy,  is  upon  the 
defendant.    Id. 

7.  Hearsay  —  statement  of  a  clerk  in  charge  of  a  store]    The  testimony 

of  a  sheriff's  deputy,  that  a  young  man  in  charge  of  a  store  where  goods  sold 
under  execution  were,  had  said  on  the  da^  of  the  sale  that  the  articles  in  ques- 
tion belonged  to  the  execution  debtor,  is  incompetent,  as  such  statement  of 
the  clerk  is  no  part  of  his  duty.     Sharp  v.  Lamt 136 

8.  Burden  of  proof  that  a  building  was  a  nuisance.]    The  burden  is 

upon  a  board  of  health  removing  a  building  as  a  nuisance,  when  its  action  is 
called  in  question,  to  show  that  the  condition  of  the  building  was  dangerous 

to  the  public  and  that  it  was  a  nuisance.     Smith  v.  Irish 220 

Life  insurance  policy  —  issued  after  ilie  passage  of  section  92  of  the  Insur- 
ance Law  —  the  defense  of  forfeiture  for  non-payment  of  premiums  must  allege 
the  mailing  of  a  thirty  days'  notice— proof  required  tJiat  the  party  making  the 
affidavit  was  a  party  mentioned  in  the  statute — proof  that  the  premium  under  a 
policy,  valid  in  its  inception,  has  been  paid. 

See  Fischer  v.  Metropolitan  Life  Ins.  Co 575 

:-—  Negligence  —  a  pedestrian  run  down  by  a  wagon  bearing  the  name  of  a 
brewing  company — evidence  to  show  that  t?ie  toagon  was  used  by  the  company's 
agent  and  was  driven  by  one  of  its  employees  —  scope  of  the  redirect  examination 
of  a  hostile  witness. 

See  Thiry  v.  Taylor  Brewing  &  Malting  Co 891 

Beal  estate  —  brokers'  commissions  —  acceptance  by  an  owner  of  an  offer 

made  by  brokers — sealed  contract  of  sale  to  such  broker  —  conveyance  made  at  his 

Ai^p.  Div.— Vol.  XXXVII.        83 
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■request  to  a  third  person — parol  eDtdenee  is  not  admieeible  to  ehow  that  the  con- 
'tract  toaa  made  for  the  benefit  of  the  third  person. 

See  Whitkhoube  v,  Dribler 525 

Indictment  for  gmnd  larceny  in  stealing  a  check  —  where  a  leitness  testi- 

Jies  to  a  deficiency  in  the  defendants  accounts,  the  account  hooks  should  be  put  in 
-evidence --^ proof  of  other  similar  acts  as  oeaHng  on  the  question  of  intention. 

See  People  v.  Lovejoy 52 

Ctmtract  —  made  by  the  board  of  education  of  the  city  of  Rochester — 

proof  of  a  conspiracy  by  which  the  bidder  acted  for  a  member  of  the  board  —  com- 
petency of  the  acts  and  declarations  of  each  conspirator  against  all. 

See  Heugheb  v.  Board  op  Education 180 

Arson — pi'oof  of  the  commission  of  cHmes  of  like  character  to  those 

•  charged  in  an  indictment  —  question  as  to  illicit  intercourse^  tending  to  impair 
■t/ie  moral  character  of  the  prisoner ^  asked  on  his  cross-examination. 

See  People  v.  Smith 280 

Deed  —  received  utvder  a  trust  to  sell  and  pay  debts  of  the  grantor  — 

fraudulent  sale  by  the  grantee  —  wltat  must  be  shown  to  establish  knowledge 
thereof  and  of  the  trust,  by  his  wife. 

See  Riley  v.  Cummings 512 

Mutual  benefit  association  —  amendment  of  its  constitution  modifying 

the  contract  between  it  and  the  insured — the  association  may  show  t/iat  no  one 
■wted  against,  and  tJiat  tfie  insured  voted  for,  t/ie  amendment. 

See  Koeth  v.  Knights  Templars 146 

Evidence  of  a  custom  on  the  part  of  masons  to  bra>ce  their  walls  after 

they  are  constructed  and  before  the  iron  work  is  placed  upon  them  field  to  be 
incompetent. 

Sec  Meyer  v.  Haven 194 

Afemorafidum  of  an  intestate  as  to  a  bank  account,  held  to  be  testamen- 
tary and  not  a  present  gift  —  proof  insufficient  to  establish  a  gift  causa  mortis. 

See  Plabterstein  v.  Hoes.' 421 

Insurance  —  circumstances  justifying  a  finding  that  a  party  issuing  a 

binding  slip  and  a  party  making  an  appraisal  were  agents  of  an  insurance 
company. 

See  Schlesinger  v.  Columbian  Fire  Ins.  Co 531 

Fire  caused  by  sparks  from  a  locomotive —  negligence  on  the  part  of  the 

railroad  company,  how  established  —  a  verdict  should  not  rest  on  conjecture. 

See  Peck  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 110 

Nonsuit — proof   under  a  claim  of  a  breach  of  a  contract  of  employ- 

^nent,  of  an  agreement  merely  to  gice  the  plaintiff  a  tried. 

See  Thill  t.  Hoyt 521 

Conversion  —  property  misplaced  on  a  sJiip  —  a  question  for  the  jury 

whetlier  the  presumption  aridng from  its  non-delivery  was  rebutted. 

See  Wamsley  v.  Atlas  Steamship  Co 553 

Mechanic's  lien  —  circumstance's  under  which  the  consent  of  an  owner  to 

repairs  made  by  a  tenant  will  not  be  inferred. 

See  National  Wall  Paper  Co.  v.  Sire 405 

Bank  deposit  —  icliat  is  sufficient  evidence  of  the  bank's  refusal  to  pay  it 

—  an  objection  not  tuken  is  waived. 

See  Delahunty  v.  Central  National  Bank 434 

Guaranty  of  payment  of  a  bond  and  mortgage  —  an  oral  extension  of 

time  operates  to  release  the  guarantor. 

See  An TisDEL  v.  Williamson 167 

An  entry  made  by  a  witness  at  tlie  time  of  an  accident  is  competent  to 

contradict  his  testimony. 

See  Sullivan  v.  Metropolitan  Street  R.  Co 491 

Gift  inter  vi  vx>s  —  evidence  necessary  to  sustain  it  — right  to  take  as  sur- 

moor,  wlien  not  established. 

See  De  Puy  c,  Stevens 289 
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Excuse  for  non-performance  where  performance  is  pleaded — evidence  of 

declarations  and  of  inconsistent  statements. 

See  Vaughn  Machine  Co.  v.  Quintard 868 

A  defendant  is  not  bound  to  offer  evidence  which  the  court  has  declined  to 

admit. 

See  Conklin  tJ.  Woodbury  Institute 610 

Chattel  mortgage  given  by  an  insolvent  debtor  to  his  wife  —  burden  of  sus- 
taining the  conveyance. 

See  LiPPiTT  V.  Gilmartin 411 

Evidence  of  the  receipt  of  a  trust  fund — commingling  trust  money  with 

individual  fu  nds. 

See  Matter  op  Holmes 15 

Evidence  that  a  defendant  was  present  at  a  conversation  with  the  plain- 
tiff's intestate.  * 

See  Blum  v.  Langfeld 590 

Wfien  a  contract  under  seal  is  abrogated  by  a  new  parol  agreement. 

See  McIntosh  v.  Miner 483 

Possession  by  a  third  person  of  property  levied  on  is  evidence  of  his  title 

thereto. 

See  Attachment. 

As  to  the  method  of  offering  evidence,  excepting  to  its  admission  or  refec- 
tion, etc. 

See  Trial. 

EXCEPTION  —  On  appeal. 
See  Appeal. 

On  a  trial. 

See  Trial. 

EXCISE  —  Liquor  Tax  Law  —  a  bond  given  in  1896  may  be  enforced  for  its 
face  by  the  State  Commissioner  of  Excise  under  t/ie  authonty  given  by  cMpter 
Z12  of  the  Laws  of  1897  —  the  statute  is  a  part  of  the  bond. 

See  Lyman  t.  Rochester  Title  Insurance  Co 234 

Slate   Commissioner  of  Excise — discretionai-y  potrer  of  to  cause  an 

enumeration  of  the  inJiabitants  of  a  city  or  village —  tlie  Liquor  Tax  Law  does 
not  confer  an  arbitrary  potter  upon  him. 

>SiP€  Matter  OF  McGreivey 66 

EXECUTION  —  Shenff's  sale  —  sale  under  execution,  of  goods  in  possession  of 
a  party,  other  than  the  judgment  debtor,  \rho  held  part  of  them  under  a  bill  of 
sale  from  a  stranger,  and  part  undt^r  a  mortgage  given  by  tJie  judgment  debtor  — 
duty  of  the  sfieriff  having  notice  of  this  fact. 

See  Sharp  r.  Lamy 136 

EXECUTOIt  AND  ADMINISTRATOR—  iVo^tc^  of  the  refection  of  a  claim 
against  a  decedent's  estate  mailed  to  the  claimant. 

See  TiLDEN  V.  Aitkin 28 

EXEMPTION—  i?Vow  taxation. 
See  Tax. 

FALSE  CLAIM —  Crime  of  procuring  audit  of  a  false  claim. 
See  Crime. 

FAL3E  IMPRISONMENT  — /raZ>«(M  corpus  proceedings --discharge,  by  a 
special  county  judge,  of  prisoners  charged  with  tfte  crime  of  larceny  upon  a  hear- 
ing had  before  a  justice  of  tfie  peace  —  it  does  not  terminate  the  criminal  proceed- 
ings.]  1.  Where  the  parties  named  in  a  warrant  delivered  to  a  constable  have 
been  brought  before  a  justice  of  the  peace  charged  with  the  crime  of  larceny, 
and  the  hearing  is  adjourned,  the  action  of  the  special  county  jud^e  m 
discharging  the  prisoners  from  custody  in  habeas  corpus  proceedings  insti- 
tuted before  him  on  the  adjourned  day  of,  and  before  any  further,  proceed- 
ings before  the  justice,  on  the  ground  that  the  papers  on  which  the  war- 
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rant  was  founded  were  not  sufficient  to  give  the  justice  Jurisdiction,  the  writ 
of  habeas  corpus  not  running  to  the  constable  and  he  not  being  present  in 
those  proceedings,  does  not  operate  to  end  the  criminal  proceedings,  although 
the  justice  of  the  peace  took  no  further  action  in  the  matter  before  the  com- 
mencement of  an  action  by  the  accused  to  recover  damages  for  false  imprison- 
ment and  malicious  prosecution.    Vorce  v.  Oppenheim 69 

2. Charge  of  the  court. "]    In  such  a  case  a  charge  to  the  jury,  "  If  you 

find  that  this  defendant  raaae  this  accusation  without  an^  probable  cause 
for  believing  it  was  true,  then  the  plaintiff  has  made  out  his  case,  so  far  as 
the  second  branch,  that  for  malicious  prosecution,  is  concerned,  because  the 
other  elements  have  been  proven,"  eliminates  the  element  of  malice,  which 
it  is  necessary  for  the  plaintiff  to  establish,  and  in  regard  to  which  a  ques- 
tion of  fact  is  presented  for  the  determination  of  the  jury.    Id. 

3. Arrest  of  a  contractor  on  a  charge  of  grand  larceny  —  when  it  U  with- 
out probable  cause.]  Upon  the  trial  of  an  action  brought  to  recover  damages 
for  false  imprisonment  of  a  contractor  who,  while  engaged  in  removing  a 
school  building  owned  by  the  city  of  Buffalo,  under  a  contract  which  pro- 
vided that  he  should  have  "the  benefit  of  all  the  materials  in  the  same,  with 
the  privilege  of  using  such  of  the  old  bricks  as  the  architects  deemed  suit- 
able," was  arrested  on  a  charge  of  gi-and  larceny,  preferred  by  the  super- 
intendent of  the  park  police,  for  attempting  to  regain  a  portion  of  such 
materials  which  the  latter  had  removed,  but  who  was  thereafter  honorably 
discharged,  the  court  may  properly  charge  that,  on  the  question  of  probable 
cause,  the  plaintiff  was  entitled  to  recover,  and  that  the  only  question  for 
the  jury  to  consider  was  the  amount  of  the  damages.    Savage  v,  McMillan.  103 

FALSE  BEPBESENTATION  — 4«  to  the  number  of  acres  in  a  farm  — 
mode  of  determining  the  damages.]  1.  In  an  action  to  recover  damages  for 
false  representations  made  by  the  defendant  concerning  the  number  of  acres 
in  a  farm  purchased  from  him  by  the  plaintiff,  it  is  error  for  the  court  to 
charge  that,  in  determining  the  plaintiff's  damages,  the  jury  should  ascertain 
the  value  of  the  farm  per  acre  by  dividing  the  purchase  price  by  the  number 
of  acres  which  the  defendant  represented  the  farm  to  contain,  and  multiply 
such  sum  by  the  number  of  acres  by  which  the  farm  fell  short  of  the  amount 
stated  by  the  defendant.    King  t>.  Mott 124 

2. The  measure  of  damage  is  the  difference  between  the  farm  as  it  is  and 

as  it  would  be  if  as  represented.]  Semble,  that  the  true  measure  of  damages 
would  be  the  difference  in  the  value  of  the  farm  as  it  actuallv  was,  and  its 
value  as  it  would  be  if  it  had  contained  the  quantity  of  land  it  was  repre- 
sented to  contain.    Id. 

XIKE  —  Insurance  against. 
See  Insurance. 

Injury  from,  in  a  hotel. 

See  Negligence. 

FntM: 

See  Partnership.  j^ 

FOB.ECLOSUItE  —  Gf  lien, 
SeeLiKSi. 

FOREIGN  OOBPORATION : 

See  Corporation. 

FOREIGN  LAW: 

See  Conflict  op  Laws. 

FOREIGN  STATUTE : 

See  Conflict  of  Laws. 

FOBJ^EITUKE—  Of  policies  of  insurance. 
See  Insurance. 

FSAXXDTJLENT  OON  ViSXANCE — Deed— received  under  a  trust  to  kU 
and  pay  debts  of  the  grantor — fraudulent  sale  by  the  grantee  —  wTiat  must  be 
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FRAUDULENT  OOKVEYANCE—  Ckmtinued,  paob. 

shown  to  establish  knowledge  thereof,  and  of  the  trust,  by  his  wifeJ]  1.  Simulta- 
neously with  the  execution  of  a  deed  absolute  upon  its  face,  the  grantee 
entered  into  a  written  agreement  with  the  grantor  reciting  that  the  convey- 
ance was  made  for  the  purpose  of  enabling  the  grantee,  one  Cummings,  to 
sell  the  premises  and  to  apply  the  proceeds  of  the  sale  to  the  payment  of  the 
debts  of  the  grantor,  the  overplus  to  be  returned  to  the  grantor.  Subse- 
quently, the  grantee  Cummings  and  his  wife  conveyed  one  of  the  parcels 
to  a  third  person  who,  after  placing  three  mortgages  upon  the  premises, 
reconveyed  them  to  Cummings.  Thereafter  the  wife  of  Cummings  purchased 
one  of  such  mortgages,  and  subsequently  purchased  the  premises  at  a 
foreclosure  sale  had  under  another  of  the  mortgages. 

In  an  action  by  the  executrix  of  the  grantor  to  compel  Cummings  to 
account  for  the  moneys  received  by  him  from  the  premises,  and  also  to  pro- 
cure a  judgment  setting  aside  the  deed  from  the  referee  in  the  foreclosure 
action  to  Mrs.  Cummings,  upon  the  ground  that  it  was  fraudulent  and  void, 
and  also  for  a  resale,  it  was 

Held,  that  in  the  absence  of  evidence  showing  that  Mrs.  Cummings, 
either  in  taking  the  assignment  of  the  mortgage  referred  to,  or  in  becom- 
ing the  purchaser  at  the  sale,  did  not  act  in  good  faith  or  pay  all  the  prop- 
erty was  worth,  no  relief  could  be  granted  against  her; 

That  it  could  not  be  said  that,  because  she  joined  with  her  husband  in  the 
deed  to  the  third  person,  she  knew  the  terms  and  conditions  under  which  her 
husband  held  the  title.    Riley  v.  Cummings 512 

2.  Chattel  mortgage  given  by  an  insolvent  debtor  to  eecure  a  debt  of  his 

wife  —  it  is  fraudulent  as  to  his  creditors.'^  A  chattel  mortgage  executed  by 
an  insolvent  debtor  for  the  purpose  of  securing  an  antecedent  debt  due  from 
his  wife  to  the  mortgagee,  who  relinquished  nothing  upon  taking  the  mort- 
gage, is  presumptively  fraudulent  as  to  creditors  or  the  mortgagor. 

LiPPITT  V.  QlLMARTIN 411 

8.  Burden  of  sustaining  the  conveyance  A  In  such  a  case  the  mort- 
gagor's bad  faith  is  inferable  from  the  transaction  itself,  and  the  burden  of 
supporting  the  conveyance  is  upon  those  claiming  under  it;    Id. 

OAS  GOMPAKT : 

See  Corporation. 

OIFT  —  Gift  inter  vivos  —  evidence  necessary  to  sustain  it  —  right  to  take  a$ 
survivor,  when  not  established.]  1.  The  proof  considered  which  is  insufficient 
to  establish  a  gift  inter  vivos,  or  a  right  to  take  as  survivor,  where  it  appears 
that,  about  one  month  before  the  death  of  one  Nancy  Sibbalds,  one  Hattie 
De  Puy  presented  a  check,  drawn  by  the  former  upon  a  savings  bank  for 
the  amount  of  a  savings  bank  deposit  standing  in  her  name,  which  check 
was  made  payable  to  the  order  of  *' new  account  or  bearer;"  and  that  a  new 
account  was  thereupon  opened  in  the  name  of  "Mrs.  Nancy  Sibbalds  or  Miss 
Hattie  De  Puy,"  and  a  deposit  book  issued  bearing  those  names  with  the 
following  words  added,  "either  or  survivor  to  draw.*^ 

To  support  a  gift  of  this  character  there  must  be  evidence  of  an  actual 
or  symbolical  delivery  of  the  property,  accompanied  by  an  intent  on  the  part 
of  the  donor  to  divest  himself  of  all  title  to  and  dominion  over  the  same. 
Such  evidence  must  be  clear,  satisfactory  and  convincing. 

The  intent  of  Nancy  Sibbalds  to  vest  in  Hattie  De  Puy  the  title  to  the 
deposit  would  be  an  essential  element  to  sustain  a  claim  upon  her  part  as 
survivor  —  survivorship  being  an  incident  of  joint  tenancy  seldom  presumed. 

De  Puy  v.  Stevens 289 

2. Delivery  of  a  bank  book  and  the  execution  of  a  paper  in  ''part  pay- 
ment of  the  loss  '*  by  a  fire  caused  by  the  son  of  the  party  making  the  delivery  — 
wh,en  it  constitutes  neither  a  voluntary  payment  on  a  compromise  nor  a  gift.] 
Where  the  wife  of  a  farm  laborer,  ignorant  of  her  legal  rights,  upon  being 
requested  by  her  husband's  employer  to  make  recompense  for  the  loss  of 
some  buildmgs  which  had  been  destroyed  by  fire,  copies  and  signs  a  paper 
left  with  her  by  the  employer,  reciting  that  her  son  having  unintentionally 
set  Are  to  the  buildings,  she,  of  her  own  free  will,  desires  to  make  "part  pay- 
ment of  the  loss  "  sustained  by  such  act,  and  delivers  such  paper,  together 
with  a  bank  book,  to  the  employer,  such  transfer  of  the  bank  book  cannot 
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be  supported  on  the  ground  of  a  voluntary  payment,  as  the  agreement  and 
transfer  were  not  made  in  satisfaction  of  a  daim  which  could  properly  have 
been  made  the  subject  of  a  compromise  or  which  was  of  doubtful  validity, 
but  were  made  because  of  some  supposed  liability  where  none  existed,  and 
where  no  claim  of  right  could  have  been  asserted. 

Such  delivery  of  the  bank  book  cannot  be  upheld  as  a  gift,  there  being 
no  evidence  of  any  intention  on  the  part  of  the  owner  to  make  a  gift. 

Bishop  v.  Corning 345 

Memorandum  of  an  intestate  as  to  a  bank  account,  IveJd  to  be  testamentary 

and  not  a  present  gift — proof  insufficient  to  estaUish  a  gift  causa  mortis. 

See  Plastbrstein  v.  Hoes 421 

GOOD  "WILL  —  W/ien  a  part  of  the  capital  stock  of  a  corporation  for  the  pur- 
pose of  taxation. 
See  Tax, 

OXXAK ANTY  —  Contract  of 
See  Contract. 

HABEAS  G0BPT7S — F(dse  imprisonment — habeas  corpus  proceedings — 
discharge,  by  a  special  county  judge,  of  prisoners  charged  with  the  crime  of  lar- 
ceny upon  a  hiring  liad  btfore  a  justice  of  tJie  peace — it  does  not  terminate  the 
criminal  proceedings. 

Bee  VoRCE  v.  Oppenheim 69 

HEALTH  BOABD  —  Board  of  health  of  the  city  of  Clean  —  its  authority 
to  cause  tlie  removal  of  part  of  a  building  rendered  dangerous  by  a  fire  A  1.  The 
board  of  health  of  the  city  of  Clean  has  ample  power  and  authority  to 
remove  or  cause  to  be  removed  the  third  storv  of  a  building  in  that  city, 
which,  by  reason  of  a  fire,  has  become  a  nufsance  and  dangerous  to  the 
lives  of  persons  who  miffht  desire  to  travel  uppn  the  sidewalk  adjacent 
thereto;  and  the  board  of  health  is  not  obliged  to  avoid  such  danger  by  barri- 
cading the  sidewalk  and  thus  preventing  the  traveling  public  from  using  the 
same.    Smith  v.  Irish 220 

2.  Burden  of  proof  that  tJie  building  was  a  nuisance^    The  burden  is 

upon  such  board,  when  its  action  is  called  in  question,  to  show  that  the  con- 
dition of  the  building  was  dangerous  to  the  public  and  that  it  was  a  nui- 
sance.   Id, 

HIG-HWAY  —  Highway  Law  —  laying  out  a  hightcay  — failure  to  serve  notice 
upon  owners  and  occupants  of  the  land.']  1.  The  failure  to  serve  notice  upon 
two  owners  and  occupant>s  of  lands  through  which  a  proposed  highway 
is  to  be  laid  out,  as  required  by  section  85  of  the  Highway  Law  (L^ws  of 
1800,  chap.  568),  is  fatal  to  the  proceedings,  so  far  as  the  property  of  such 
owners  and  occupants  is  concerned.    People  ex  rel.  Smith  v.  Allen 248 

2. TJie  objection  may  be  inade  by  a  hightpay  commissioner  in  opposition  to 

a  proceeding  for  a  mandamus  comtnanding  him  to  open  the  highway.]  The 
objection  that  the  proceedings  are  invalid  as  to  the  owners  and  occupants 
upon  whom  notice  was  not  served,  may  be  interposed  by  the  commissioner 
ot  highways,  on  the  hearing  of  an  application  for  a  writ  of  peremptory  man- 
damus, commanding  him  to  open  and  work  such  highway.    Id. 

City  streets. 

See  Municipal  Corporation. 

H0B8E  RAILROAD : 

See  Railroad. 

HOTEL: 

See  Innkeeper. 

HUDSON  RIVER—  Wfuirf  built  by  riparian  owner  without  a  grant  from 
the  State  —  wfien  t/is  State  cannot  compel  its  removal  as  a  purpresture  —  that  it 
preterits  vessels  from  approaching  the  side  of  another  dock  is  not  a  reason  for  it9 
removal. 

See  Pukpresture. 
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HT7SBAKD  AND  WIFE  —  Extent  of  a  htubaruTa  authorttp  to  use,  to  pay 
hU  otondebt,  money  deposited  by  him  in  his  wif^s  name — her  consent  not  imjiied 
from  a  previous  transaction.]  1.  The  fact  that  one  partner  in  a  firm,  who  has 
deposited  with  the  firm,  in  his  wife's  name,  moneys  in  part  withdrawn  by 
him  from  the  firm  and  given  by  him  to  his  wife,  and  in  part  her  savings, 
withdraws,  with  her  consent,  a  certain  sum  from  the  deposit  for  the  purpose 
of  liquidating  an  individual  indebtedness  of  his  own,  does  not  justify  an 
inference  that  he  is  authorized  to  apply  the  balance  of  her  money  upon  his 
own  indebtedness  to  the  firm.    Heaybnrich  v.  Hbayenhech 450 

2. Bffect  of  the  money  being  withdrawn  by  the  husband  as  a  partner  from  the 

firm  with  w?iich  it  was  afterwards  deposited.]  In  an  action  by  the  wife  to 
recover  the  amount  of  the  deposit  so  applied  by  her  husband  without  author* 
ity,  proof  that  such  deposits  represented  in  part  moneys  withdrawn  by  the 
husband  from  the  firm  at  times  when  his  account  with  the  partnership  was 
overdrawn,  is  properly  excluded  where  it  is  not  alleged  by  way  of  defense 
that  such  withdrawals  were  made  fraudulently  or  without  the  knowledge 
and  consent  of  the  other  partners.    Id. 

lOE  —  Negligence — a  pedestrian  falling  upon  a  crosswalk  covered  with  ice  and 
snow  —  when  the  failure  to  remove  it  does  not  constitute  negligence. 

See  Stalby  v.  The  Mayor 598 

IMPEACHMENT  —  Of  witnesses. 
See  Witness. 

INCOBPOKATION: 

See  Corporation. 

INDICTMENT  —  Fhr  grand  larceny  in  stealing  a  check — sufficiency  of — 
where  a  witness  testifies  to  a  deficiency  in  the  defendants  accounts,  the  account 
books  should  be  put  in  evidence — proof  of  other  similar  acts  as  bearing  on  the 
question  of  intention. 

See  People  v.  Lovejoy 52 

Crime  ofprocmntig  audit  of  a  false  claim  —  allegations  of  facts  essential 

thereto  which  also  state  another*  crime. 

See  People  v.  Klippel 224 

INDOBSEMENT  —  Of  negotiable  paper. 
See  Bills  and  Inotes. 

INFANT  —  Continuance  after  majority  of  an  action  begun  by  an  iitfant  by 
his  guardian  ad  litem.J  An  action  begun  by  a  guardian  ad  litem  on  behalf 
of  an  infant,  which  is  still  pending  when  the  infant  attains  his  majority, 
should,  by  a  suggestion  entered  on  the  record,  be  continued  in  the  name  of 
the  infant.    Breese  v.  Metropolitan  Life  Ins.  Co 152 

INJUNCTION —  The  State,  in  a  court  of  equity,  is  like  any  other  suitor.] 
Where  the  State  of  New  York,  as  a  party  plaintiff  in  an  action,  invokes  the 
aid  of  a  court  of  equity,  it  is  subject  to  the  same  rule  applicable  to  ordinary 
suitors;  and  an  injunction  will  not  be  granted  upon  its  application,  unless 
injury,  actual  and  material,  and  not  merely  fanciful,  is  shown. 

People  v.  Mould 35 

INJX7BY: 

See  Negligence. 

INNEIEEPER  —  Negligence  — failure  of  a  hotel  owner  to  provide  a  room  with 
a  rope  to  be  used  in  case  of  fire  —  waiver  by  a  guest  of  a  right  of  action  for 
injuries  resulting  from  suchfailure. 

See  Armaindo  v.  Ferguson 160 

INSOLVENCY: 

See  Bankruptcy. 

INSPECTION—  Of  the  stock  book  of  a  corporation  — right  of  its  president  ta 
inspect  it. 

See  Corporation. 
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INSTJRANOE  —  Hcyds  insurance  policy — recovery  and  satisfaction  qf  a  Judg- 
ment far  the  amount  of  the  liability  of  a  single  undervmter  agaitisi  the  general 
manager  as  attorney  infant  for  all  —  it  is  a  bar  to  a  subsequent  action  against 
the  underwriters.]  1.  A  policy  of  insurance  against  fire  provided  as  fol- 
lows: "  No  action  shall  be  brought  to  enforce  the  provisions  of  this  policy 
except  against  the  ^neral  manager,  as  attorney  in  fact,  and  representing 
all  of  the  underwriters,  and  each  of  the  underwriters  hereby  agrees  to 
abide  the  result  of  any  suit  so  brought  as  fixing  his  individual  responsi- 
bility hereunder.  Judgment  entered  in  such  an  action  shall  be  satisfied  out 
of  the  premiums  in  the  hands  of  the  underwriters  unexpended;  if  such 
premiums  shall  be  insufficient,  then  out  of  the  deposit  made  by  the  several 
underwriters;  if  both  shall  be  insufficient,  then  out  of  the  individual  lia- 
bility of  the  several  underwriters,  as  hereinbefore  expressed  and  limited,  but 
in  no  case  shall  the  judgment  bind  the  property  of  the  said  general  man- 
ager to  a  greater  extent  than  his  liability  as  an  individual  underwriter." 
Under  this  policy  each  underwriter  undertook  to  be  liable  for  the  sum  of 
$142.85. 

A  loss  having  occurred,  the  insured  brought  an  action  against  the  general 
manager,  as  attorney  in  fact  for  all  the  underwriters,  askmg  judgment  for 
$142.85,  which  he  recovered,  and  which  was  subsequently  paid  and  the 
judgment  satisfied. 

Held,  that  the  satisfaction  of  such  judgment  by  the  general  manager  as 
attorney  in  fact  was  a  bar  to  any  subsequent  action  by  the  insured  to  enforce 
the  incfividual  liability  of  the  underwriters,  although  it  appeared  that  in 
the  former  action  the  insured  only  demanded  and  obtained  judgment  for 
the  amount  of  the  liability  of  such  attorney  as  an  individual  underwriter; 

That  the  fact  that  the  complaint  in  the  action  against  the  general  man- 
ager as  attorney  in  fact  alleged  that  the  representation  contained  in  the 
policy  that  it  was  secured  by  certain  funds  was  false  and  fraudulent,  and 
that,  at  the  time  of  the  issue  of  the  policy,  no  such  fund  was  in  existence, 
it  not  being  alleged  that  such  fund  was  not  in  existence  at  the  time  of  the 
commencement  of  the  action,  did  not  alter  the  situation,  as  the  only  cause 
of  action  which  existed  against  the  attorney  in  fact,  in  his  capacity  as  such, 
was  that  upon  the  policy  of  insurance,  the  judgment  recovered  in  which 
action  was  to  be  satisflea  out  of  a  specific  fund. 

Quasre,  whether  the  provision  that  no  action  could  be  maintained  against 
the  individual  underwriters  would  be  rendered  inoperative  by  reason  of  the 
failure  of  the  underwriters  to  provide  the  fund  specified  in  the  policy  of 
insurance  from  which  the  amount  of  the  loss  was,  in  the  first  Instance,  to  be 
payable.    McCredy  v.  Thrush 465 

2. Life  insurance  policy  —  issued  after  the  passage  of  section  92  of  the 

Insurance  Imw  —  the  defense  of  forfeiture  for  non-payment  of  premiums  must 
cUlege  the  mailing  of  a  thirty  day^  notice.]  The  provision  of  a  policy  of  life 
insurance,  issued  after  the  passage  of  section  92  of  the  Insurance  Law  (Laws 
of  1892,  chap.  690),  that  the  policy  shall  become  void  if  any  premium,  or 
installment  of  premium,  shall  not  be  paid  on  or  before  the  date  when  it 
becomes  due,  must  be  regarded  as  having  incorporated  into  it  the  provisions 
of  that  section,  enacting  that  no  policy  of  insurance  shall  be  forfeited  by 
reason  of  the  non-payment  of  any  premium  until  the  expiration  of  thirty 
days  after  the  mailing  of  the  notice  prescribed  therein;  and  when,  in  an 
action  upon  the  policy,  the  insurance  companv  seeks  to  interpose  the  defense 
that  the  policy  is  forfeited  for  non-payment  of  premiums,  it  is  bound  to  allege 
and  prove  both  that  the  premium  was  not  paid,  and  that  the  notice  required 
by  the  statute  had  been  served  more  than  thirty  days  before  the  policy  had 
been  declared  forfeited. 

An  answer  which  alleges  that  no  premiums  on  the  policy  have  been  paid 
since  the  22d  of  January ,  1896,  "  whereby,  by  tbe  terms  and  conditions  of  said 
policy,  the  same  became,  on  the  said  22d  of  April,  1896,  null,  void  and  of 
no  effect,  and  all  premiums  previously  paid  on  said  policy  became  forfeited 
to  the  company,"  but  which  does  not  set  up,  as  an  ahrmative  defense, 
service  of  the  notice  required  by  section  92  of  the  Insurance  Law;  do^.not 
entitle  the  defendant  to  offer  in  evidence  a  notice  and  affidavit  of  the  service 
thereof  purporting  to  be  those  required  by  that  law. 

Fischer  v.  Metropolitan  Life  Ins.  Co 575 
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8. Proof  required  tJuit  the  party  making  the  affldavit  was  a  party  men- 
tioned in  the  statute.^  Semble,  that  such  an  affidavit  can  be  read  in  eyidence 
only  after  proof  has  been  given  that  the  person  making  it  was  one  of  the 
persons  mentioned  in  the  statute  as  authorized  to  do  so.    Id. 

4. Proof  that  the  premium  under  a  policy^  valid  in  its  inception^  has 

been  paid.]  Where  it  is  admitted,  by  the  pleadings  in  the  action,  that  the 
policy  was  valid  at  the  time  it  was  issued,  the  plaintiff  is  not  bound  to  show 
that  the  payment  of  the  premiums  has  continued,  as  the  failure  to  pay  the 
premiums  docs  not,  by  the  express  provisions  of  the  statute,  operate  to 
forfeit  the  policy;  the  fact  that  the  plaintiff  alleges  performance  of  the 
conditions  of  the  policy  does  not  alter  the  rule.     Id. 

5. Circumstances  justifying  a  finding  tJiat  a  party  issuing  a  binding 

slip  and  a  party  making  an  appraisal  were  agents  of  an  insurance  company.] 
In  an  action  upon  a  binding  slip  issued  by  one  Philips  as  agent  for  the  defend- 
ant, a  fire  insurance  company,  to  which  the  defense  was  interposed  that  Philips 
had  no  authority  to  issue  the  binder,  it  appeared  that  on  the  day  of  its  issue, 
the  4th  of  January,  1893,  Philips,  who  occupied  an  office  leased  by  the  defend- 
ant, and  upon  which  its  sign  was  displayed,  and  who  used  stationery  bearing 
his  name  as  its  agent,  issued  a  number  of  other  binders  which  the  defendant 
recognized  as  binding  upon  it  by  thereafter  receiving  premiums  and  issuing 
policies  to  take  their  place,  the  premiums  being  deposited  by  Philips  in  a 
bank  to  his  credit  as  agent  of  the  defendant,  but  that  on  the  ninth  of  the 
same  month  he  wrote  asking  for  the  return  of  several  binders,  including  the 
one  issued  to  the  plaintiff,  which  request  had  not  been  complied  with  on  the 
tenth,  when  the  loss  occurred.  It  also  appeared  that  one  White  was  engaged 
by  Philips  to  adjust  the  plaintiff's  lo.ssand  acted  as  adjuster  to  the  knowledge 
of  the  defendant's  general  agent  and  signed  on  behalf  of  the  defendant  an 
agreement  fixing  plaintiff's  loss  and  the  proportionate  amount  thereof  to  be 
paid  by  the  defendant. 

Held,  that  the  jury  were  authorized  to  conclude  that  Philips  had  authority 
to  issue  the  binding  slip,  and  also  that  White  was  authorized  to  act  as  adjuster 
of  the  defendant  and  to  make  the  agreement  as  to  the  appraisal  which  he  did 
on  its  behalf.     Schlesingek  v.  Columbian  Fire  Ins.  Co 531 

6. Mutual  benefit  association — 7'ight  of  a  member  thereof  to  change  th^ 

beneficiary.]  The  right  of  a  member  of  a  mutual  benefit  association,  whose 
membership  certificate  was  issued  in  1880,  to  change,  in  1896,  the  beneficiary 
named  in  his  certificate,  is  controlled  by  section  18  of  chapter  175  of  the  Laws 
of  1883  and  not  by  section  238  of  the  Insurance  Law  (Laws  of  1892,  chap. 
690).  by  which  the  former  act  was  amended.     Moan  v.  Normile 614 

7. Waiver  by  the  company  of  a  surrender  of  the  oHginal  certificate  when 

the  beneficiary  is  changed.]    A  clause  in  the  constitution  of  the  association, 

Providing  that  "a  member  in  good  standine  may  at  any  time  surrender  his 
enefit  certificate  *  *  *  for  change  of  beneficiary  and  have  a  new  one 
issued  payable  to  such  legal  beneficiary  or  beneficiaries  as  he  may  direct,"  is, 
in  the  requirement  that  the  certificate  be  surrendered,  for  the  benefit  of  the 
association  and  may  be  waived  by  it;  and  where  it  consents  to  a  change  of 
beneficiaries  and  issues  a  new  certificate,  without  requiring  the  surrender  of 
the  original  certificate,  upon  the  affidavit  of  the  member  applying  therefor 
that  the  original  certificate  is  lost  or  destroyed,  the  substituted  beneficiaiy 
may  recover  upon  the  new  certificate  notwithsUinding  the  fact  that  the  orig- 
inal certificate  is  afterwards  discovered  to  be  in  the  possession  of  the  bene- 
ficiary thereunder.    Id. 

8.  Mutual  fire  insurance  policy  —  agreement  that  ilie  insured  will  pay 

assessments  levied  under  tlie  laics  of  Massachusetts  —  right  of  a  receiver  of  the 
company  to  recover  an  assessment  so  levied  upon  a  resident  in  Neic  York  —  lex 
loci  contractus  —  notice.]  Where  a  policy  of  fire  insurance,  issued  by  a 
mutual  fire  insurance  company,  contains  an  express  agreement  by  the  insured 
to  pay,  in  addition  to  the  cash  premiums,  all  such  sums  as  may  be  assessed 
by  the  board  of  directors  of  the  company,  pursuant  to  the  laws  of  Massa- 
chusetts, not  to  exceed  three  times  the  amount  of  the  premium,  and  an  assess- 
ment is  levied  by  the  board  of  directors  of  the  company,  and  a  judicial 

App.  Div.— Yol.  XXXVII.         84 
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determiDation  is  had  thereon,  according  to  the  laws  of  the  State  of  Massa- 
chusetts, a  receiver  of  the  company  is  entitled  to  recover  the  amount  of 
such  assessment  from  policyholders  who  are  residents  of  the  State  of  New 
York,  irrespective  of  whether  the  policy  was  a  New  York  contract  or  one 
made  in  Massachusetts,  or  whether  the  policyholders  had  notice  of  such  pro- 
ceedings, unless  it  appears  that  they  were  entitled  to  notice  under  the  laws 
of  Massachusetts.     Steveks  u.  Hein 542 

9.  Insvrance  policy  —  when  ilie  premium  is  payable  upon  its  delivery S\ 

Where  an  application  for  the  renewal  of  an  insurance  policy  provides  *'for 
which  we  will  pay  you  premium  amounting  to  ($200.00)  two  hundred  dol- 
lars," and  the  policy  issued  upon  such  application  states  that  the  company, 
"in  consideration  of  the  receipt  of  $200,  do  insure,"  etc.,  and,  also,  that 
if  the  company  should  cancel  the  policy  it  "  will  return  to  the  assured  a 
pro  rata  part  of  the  remaining  premium  for  the  unexpired  term,"  and  that  if 
the  insured  should  request  its  cancellation,  the  company,  "after  deducting 
the  charges  for  inspection  and  the  customary  short  rates  for  the  time  the 
policy  has  been  in  force,  will  return  to  the  assured  the  remaining  portion 
of  the  premium,"  the  premium  is  payable  upon  the  delivery  of  the  policy. 

Babcock  v.  Baker 558 

10. Delivery  of  the  policy  mt?u}ut  such  payment  is  not  a  uHiiterA    The 

delivery  of  the  policy  to  the  policyholders,  without  such  payment  having 
been  made,  is  not  a  waiver  of  the  company's  right  to  demand  and  receive 
the  premium.     Id. 

11.  Life  insurance  —  in  whose  favor  it  may  fte.]    A  person  may  insure 

his  life  in  favor  of  one  having  no  insurable  interest  therein,  and  who  conse- 
quently could  not,  on  his  own  application,  procure  a  policy  of  insurance 

on  such  life.    Breese  v.  Metropolitan  Life  Ins.  Co 152 

12.  A  granddaughter  has  an  insurable  intei^est.]  Semble,  that  a  grand- 
daughter has  an  insurable  interest  in  the  life  of  her  grandfather    Id, 

13.  Temporary  ailment  of  the  insured.^    A  temporary  ailment  from 

which  a  person  whose  life  is  insured  recovers,  cannot  be  considered  a  disease 
within  the  meaning  of  a  warranty  in  the  life  insurance  policy.    Id. 

14.  Burden  of  proof '\    In  an  action  upon  a  policy  of  life  insurance  the 

burden  of  showing  the  breach  of  a  warranty  concerning  the  insured's  condi- 
tion of  health  at  the  date  of  the  application  for  the  policy,  is  upon  the  defend- 
ant.   Id. 

15.  Evidence  —  mutual  benefit  association  —  amendment  of  its  constitu- 
tion modifying  the  contract  between  it  and  the  insured  —  the  association  may 
show  that  no  one  voted  against,  and  that  the  insured  voted  for,  the  amendment.l 
Where  in  an  action  upon  an  insurance  policy,  issued  by  a  mutual  benefit 
association,  it  is  asserted  by  the  defendant  that  the  contract  between  it  and  the 
insured,  as  to  the  manner  of  giving  notices  of  assessment  and  as  to  the  time 
when  such  assessments  became  payable,  was  changed  by  an  amendment  of 
the  defendant's  constitution,  it  is  competent  for  the  defendant  to  show  that 
there  were  no  votes  cast  in  opposition  to  the  proposed  amendment,  and  that 
the  insured  voted  in  favor  of  it.     Koetu  v.  Knights  Templars 146 

Record  of  vital  statistics  —  it  is  prima  facie  evidence  in  an  action  on  an 

insurance  policy,  of  the  cause  of  death  — statements  ituide  to  the  insured  admis- 
sible on  tlie  question  of  good  faith  —  h^earsay  evidence  as  to  statements  by  doctors. 

See  Keefe  v.  Supreme  Council 276 

INTENT —  Presumption,  and  evidence  of. 
^6  Evidence. 

INTEBSTATE  COMMEBCE  —  Wlien  a  city  ordinance  requiring  payment 
of  a  license  by  a  non-resident  tJvereof  wlu)  seUs  farm  produce  in  the  city  is 
unco7istitutional. 

JSee  Constitutional  Law. 

INTOXICATIKG  LtCiTJOB  —  Liquor  Tax  Law  —  a  bond  given  in  1896  may 
be  enforced  for  its  face  by  the  State  Commissioner  of  Excise  under  the  authority 
given  by  chapter  312  of  tJie  Laws  of  189?.]    1.  In  the  event  of  a  violation  of  the 
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Liquor  Tax  Law  by  the  holder  of  a  liquor  tax  certificate,  who  has  given 
the  bond  required  by  section  18  of  the  Liquor  Tax  Law  (Laws  of  1896,  chap. 
112),  an  action  may  be  maintained  against  the  obligors  on  the  bond  to 
recover  the  penalty  thereof,  before  any  criminal  proceedings  have  been  insti- 
tuted against  the  principal,  and  entirely  independent  of  the  provisions  of 
sections  84  and  86  of  the  Liquor  Tax  Law. 

Although  the  breach  of  the  condition  of  the  bond  took  place  in  1896,  at  a 
time  when  the  law  as  it  then  stood  did  not  specify  who  might  bring  an 
action  for  the  enforcement  of  the  bond,  an  action  may  be  brought  thereon  by 
the  State  Commissioner  of  Excise,  after  the  passage  of  chapter  812  of  the 
Laws  of  1897,  amending  the  Liquor  Tax  Law,  under  the  authority  thereby 
conferred  upon  him. 

Such  amendment  in  no  way  impairs  the  obligation  of  the  contract,  or 
changes  the  rights  of  the  parties,  but  relates  only  to  the  form  and  mode  of 
procMurfe.    Lyman  v.  Kocuester  Title  Insurance  Co 284 

2.  The  statute  is  a  part  of  tlie  bond.]  Where  a  bond  is  given  in  pursu- 
ance of  a  statute,  the  provisions  of  the  statute  are  in  effect  a  part  of  the  bond, 
and  of  the  contract  of  the  surety.    Id. 

8.  8tat€  Commissioner  of  Excise  —  diseretionary  power  of,  to  cause  an 

enumeration  of  tlie  inhalntants  of  a  city  or  village  —  the  Liquor  Tax  Law  does 
not  confer  an  ai^trary  power  upon  him.]  Section  11  of  the  Liquor  Tax  Law 
(Chap.  112,  Laws  of  1896,  as  amd.  by  chap.  812,  Laws  of  1897),  by  which  the 
State  Commissioner  of  Excise  is  vested  with  discretionary  power,  when  the 
population  of  a  city  or  village  is  not  shown  by  the  last  State  census,  to  cause 
an  enumeration  of  the  inhabitants,  if  he  has  any  doubt  as  to  the  number  of 
the  population,  does  not  confer  upon  him  an  arbitrary  power,  if  he  states 
that  he  has  no  doubt  as  to  the  population,  to  fix  the  tax  at  an  increased  rate 
where  no  separate  enumeration  has  been  made  which  would  authorize  the 
rate  established  by  him.    Matter  of  McGreivey 66 

4  What  is  not  the  last  State  census.]  The  enumeration  of  the  inhab- 
itants of  a  village,  directed  by  the  trustees  thereof  under  the  Village  Law, 
is  not,  within  me  meaning  of  that  section,  the  last  State  census.    Id. 

Trial  —  UMof  intoxicating  liquor  by  the  jury  which  requires  a  verdict 

to  be  set  aside. 

See  Patrick  v.  Victor  Knitting  Mills  Co 7 

Sentence  for  unlawful  sale  of  liquor  —  separate  and  distinct  offenses 

charged —  waiver  of  objection  to  jurisdiction  and  to  indefiniteness  —  the  precise 
time  of  sales  need  not  be  stated. 

See  People  v.  Shaver 21 

JJTDOW&  CHABGE  —  To  the  jury. 
See  Trtai.. 

JUDGMENT  —  Judgment  on  the  merits  —  wJien  not  proper.]  A  judgment 
dismissing  a  complaint  upon  the  merits  cannot  be  entered  upon  a  nonsuit 

granted  at  the  close  of  the  plaintiff's  evidence,  as  the  nonsuit  is  simply  a 
etermination  that,  upon  the  evidence  then  presented,  the  plaintiff  has  not 
shown  himself  entitled  to  any  relief,  and  does  not  operate  as  a  final  adjudica- 
tion which  would  be  a  bar  to  another  action  for  the  same  cause. 

Thiry  v.  Taylor  Brewing  &  Malting  Co 891 

IXoyds  insurance  policy — recovery  and  satisfaction  of  a  judgment  for 

tlie  amount  of  the  liability  of  a  single  ufiderwriter  against  the  general  manager 
as  attorney  in  fact  for  all  —  it  is  a  bar  to  a  subsequent  action  against  the 
underwriters. 

See  McCredy  v.  Thrush 465 

A  judgment  recovered  and  satisfied  far  the  amount  of  coupons  transfers 

the  title  to  them. 

See  Kelly  v.  Forty-second  Street  R.  Co 500 

JUBISDICTION  —  Powers  of  courts. 
See  Court. 

JTJKY  —  Impaneling  of  trial  by,  and  submission  of  a  cause  to  a  Jury, 
See  Trial. 
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liANDLOBD  AND  TENANT  —  Renewal  of  a  lease  if  loritien  notice  by  the 
lessors  tfiat  they  would  pay  for  impi*ovemerUs  by  tite  lessee  be  not  giren  —  what 
notice  is  insufficient — a  covenant  to  pay  for  improvements  which  binds  heirs  and 
assigns  of  the  lessors,  though  not  named  therein  —  their  cost  an  equitable  charge 
accompanied  with  right  of  possession.]  1.  A  lease,  the  term  of  which  began 
the  Ist  day  of  April,  1848,  for  a  term  of  fourteen  years,  provided  that  if  the 
lessors  did  not  give  the  lessee,  his  executors,  administrators  or  assigns,  at 
least  six  months'  notice  in  writing,  before  the  Ist  day  of  April,  1862,  of 
their  election  to  take  possession  of  the  said  demised  premises,  and  to  pay 
for  certain  buildings,  vaults  and  sidewalks  (which  the  lessee  agreed  to  erect) 
at  an  appraised  value,  the  lease  should  be  deemed  to  be  renewed  for  a  term 
of  five  years,  and  *'  that  so  often  as  thev  (the  lessors)  shall  fail  to  give  said 
six  months'  notice  before  the  termination  of  such  renewed  term,  they  Avill 
renew  the  said  demise  and  lease,  and  such  failure  shall  be  deemed  a 
renewal  thereof  for  five  years  from  the  termination  thereof,  on  the  same 
terms  and  conditions  as  the  said  first  renewal  and  continuance." 

Held,  that  a  notice  given  by  the  successors  in  interest  of  the  original 
lessors  six  months  before  the  expiration  of  the  renewal  term,  to  the  effect 
that  they  "hereby  elect  to  take  possession  of  the  said  demised  premises,  pur- 
suant to  the  provisions  of  said  lease  on  the  1st  day  of  April,  1897  (the 
expiration  of  the  renewal  period),  and  hereby  notify  you  that  said  lease 
shali  terminate  on  that  day,"  was  not  sufficient  to  terminate  the  tenancy; 

That  a  statement  that  the  lessors  would  take  possession  "  pursuant  to  the 
provisions  of  said  lease,"  was  not  equivalent  to  the  statement  required  by  the 
lease  to  be  contained  in  the  notice,  i.  e. ,  that  the  lessors  would  pay  for  the 
buildings,  vaults  and  sidewalks; 

That  the  covenant  of  the  original  lessors  to  pay  for  the  buildings,  vaults 
and  sidewalks  erected  by  the  original  lessee  upon  the  demised  premises, 
might  be  enforced,  by  persons  claiming  under  the  original  lessee  through 
various  conveyances,  transfers  and  assignments,  who  had  been  recognized 
as  tenants  and  occupants  of  the  premises  under  the  lease,  by  the  lessors  and 
their  successors  in  interest,  against  an  heir  at  law  of  one  of  the  lessors,  and 
the  devisees  of  a  devisee  under  the  will  of  another  of  the  original  lessors  — 
as,  although  some  of  the  covenants  contained  in  the  lease  on  the  part  of 
both  the  lessors  and  the  lessee  omitted  the  words  "  heirs  or  assigns,"  these 
covenants  were  inseparably  connected  with  other  covenants  where  the 
heirs  or  assigns  were  bound  by  name,  and  the  whole  scheme  of  the  lease 
contemplatc<l  that  all  of  its  provisions  should  embrace  them. 

tiemble,  that  although  the  covenant  to  pay  for  the  buildings,  vaults  and 
sidewalks  might  not  technically  run  with  the  land,  yet  in  equity  it  was  a 
charge  upon  the  leased  property,  which  could  be  enforced  by  the  successors 
in  interest  of  the  lessee  against  the  successors  in  interest  of  the  lessors,  who 
had  notice  of  the  contents  of  the  lease,  both  actual  and  constructive,  and  who 
had  received  benefits  under  the  lease. 

Sevfible,  that  the  successors  in  interest  of  the  lessee  had  an  equitable  right  to 
retain  possession  of  the  premises  until  they  had  been  paid  the  value  of  the 
buildings.     Matter  op  Coatsworth 295 

2. Lease  —  negotiations  had  through  a  broker  —  when  they  do  not  estab- 
lish a  completed  contract  of  lease.]  In  an  action  to  recover  rent  due  under  an 
alleged  lease,  it  appeared  that  the  principals  in  the  transaction  had  never  con- 
sulted with  each  other  in  regard  thereto,  but  had  conducted  the  negotiations 
through  one  Tanenbaum.  Tanenbaum  testified  that  the  defendant  said  it 
would  take  "the  store  of  Mr.  Arnold  (the  plaintiff's  store)  if  I  could  get  it 
for  $5,000,  and  I  told  him  if  they  put  it  in  the  shape  of  a  proposition,  in  the 
form  of  an  offer,  I  would  endeavor  to  get  it.  They  said  they  would  take  it 
at  |o,000,  but  hurry  up,"  and  that  the  defendant  further  informed  him  that 
if  he  could  get  Mr.  Arnold's  store  "  for  $5,000  for  one  year  they  would  take 
it,  and  they  authorized  me  to  close  it.  The  language  Vas,  they  authorized 
me  to  take  it  at  $5,000."  He  further  testified  that  he  then  informed  Mr. 
Arnold  that  he  had  "  just  received  an  offer  for  $5,000  for  your  store  and  base- 
ment from  the  R.  Rothschild's  Sons  Company  "  (the  defendant),  and  that  upon 
assuring  Mr.  Arnold,  after  some  further  conversation,  that  he  could  get  a 
store  which  would  suit  him  for  $1,800,  the  latter  said  "  *on  that  statement 
I  will  rent  the  store  for  $5,000  to  the  first  of  February.'    He  said  he  woukl 
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rent  it  for  one  year  for  $5,000.  He  authorized  me  to  close  it  then/'  And 
that  after  some  further  conyei*sation  Mr.  Arnold  said,  "  If  that  is  the  case 
you  can  close  the  sale." 

Tanenbaum  then  sent  to  the  defendant,  on  January  ninth,  the  following 
letter :  *•  Gents. —  I  have  closed  the  lease  for  you  as  directed  with  Mr.  Arnold 
of  the  store  and  bas.  472  Broadway,  for  one  year  from  February  1st,  1892,  at 
$5,000.00  rental,  payable  monthly."  He  received  tlie  following  reply  :  **Mr. 
T.  Yours  received.  Mr.  R.  is  satisfied.  Yours,  etc.,  A.  M,  Rothschild." 
He  further  testified  that  subsequently,  on  the  same  day,  he  wrote  the  defend- 
ant a  letter  asking  under  what  State  law  the  defendant  was  organized,  and 
the  individual  names  of  its  officers,  intending  to  draw  a  lease  in  the  ordinary 
and  usual  form.  The  defendant  never  took  possession  of  the  premises  under 
the  alleged  agreement,  but  on  the  eleventh  day  of  January  wrote  to  Tanen- 
baum saying  that  it  would  be  impossible  for  it  to  "  use  Arnold's  store." 

Held,  that  the  conversations  with  Tanenbaum  could  not  be  construed  as  the 
final  agreement  between  the  parties,  but  simply  as  negotiations,  the  purpose  of 
which  was  to  bring  about  a  meeting  of  the*  minds  of  the  parties  for  the  pur- 
pose of  enabling  him  to  reduce  the  contract  to  writing  when  it  should  have 
been  made; 

That  as  the  defendant  authorized  Tanenbaum  to  negotiate  for  the  lease  of 
the  store,  while  the  proposition  made  by  him  to  Mr.  Arnold  was  for  the 
store  and  basement,  it  was  apparent  that  the  subject-matter  of  the  contract 
was  not  the  same  in  the  minds  of  both  parties. 

Arnold  v.  Rothschild's  Sons  Co 564 

8. A  pi'ovisan  of  a  lease  tJiat  repairs  be  completed  by  a  certain  date,  quali- 
fied by  one  tliat  the  rent  shall  begin  wfien  the  alterations  are  completed.^  A  lease 
provided  that  certain  alterations  were  to  be  made  by  the  lessor,  which  were 
to  be  completed  on  the  1st  day  of  October,  1894,  and  further  provided  that 
**  in  case  the  completion  of  the  alterations  above  mentioned  shall  be  delayed 
without  fault  *  *  *  and  the  said  building  on  the  1st  day  of  October,  1894, 
be  not  tenantable  and  not  occupied,  then  until  such  time  as  the  building 
shall  be  occupied  or  the  said  alterations  substantially  completed,  the  rent 
above  mentioned  shall  not  be  due,  and  in  such  case  the  rent  shall  begin 
when  the  alterations  are  completed  or  the  occupation  begins." 

Held,  that  the  fact  that  on  October  1, 1894,  some  outside  painting,  a  rail- 
ing for  the  stoop  and  similar  small  work  remained  to  be  done  and  was  not 
finished  until  a  few  days  thereafter,  did  not  relieve  the  lessee  from  the  obli- 
gations of  the  lease,  a  fair  construction  of  the  lease  being  that  it  was  in  the 
contemplation  of  the  parties  that  a  few  additional  days  mi^ht  be  needed  to 
complete  the  work  during  which  the  leasee  was  not  to  be  liable  for  the  rent. 

McCready  v.  Lindenborn 425 

Copartnership  —  wliere  one  partner  dies  and  his  executor  conveys  his 

interests  to  his  copartner  —  acts  of  a  landlord  which  operate  to  discharge  the 
decedenfs  estate  from  liability  for  rent  of  premises  occupied  by  the  firm  and 
thereafter  by  the  survivor. 

See  Howell  v.  Wallace 32S 

Mechanic's  lien  —  circumstances  under  which  t7ie  consent  of  an  owner  to 

repairs  made  by  a  tenant  will  not  be  inferred. 

See  National  Wall  Paper  Co.  v.  Sire 405 

A  tenant  for  years  is  not  included  in  tlie  phrase  "  any  person  claiming 

that  the  real  estate  owned  by  them." 

See  Matter  op  Ehrsam 272 

LiA&CENT  —  Indictment  for  grand  larceny  in  stealing  a  check  — sufficiency 
of — w/iere  a  witness  testifies  to  a  deficiency  in  the  defendanVs  accounts,  the 
account  book  should  be  put  in  evidence  — proof  of  other  similar  acts  as  bearing 
on  the  question  of  intention. 

See  People  v.  Lovejoy 5JJ 

Habeas  coi^pus  proceedings  —  discharge,   by  a  special  county  judge,  of 

prisoners  charged  with  the  crime  of  larceny  upon  a  hearing  hud  before  a  justice 
of  the  peace —  it  does  not  terminate  the  criminal  proceedings. 

See  VoRCE  v.  Oppenheim 69 
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LEABE: 

See  Landlord  and  Tenant.  pack. 

LEGACY  —  Will — a  fund  of  which  the  income  is  to  be  paid  to  one  for  life, 
and  amounts  aggregating  more  than  Vie  fund  are  given  therefrom  to  various 
legatees  —  ineufflciency  of  the  fund  to  pay  aU  su^i  legatees  —  a  void  legacy  goes 
to  them  and  not  into  the  residuary  estate. 

See  Matter  op  Botsford 73 

The  remedy  against  legatees  is  in  equity  —  liability  of  each  legatee. 

See  Howell  v.  Wallace 323 


LEGISLATTJBE  —  Poioers  of. 

See  Constitutional  Law. 

LEX  LOCI: 

See  Conflict  of  Laws. 

LIBEL  —  A  letter  refusing  to  hate '  *  future  business  relationship  "  with  a  firm, 
of  ichich  the  party  written  to  was  a  custom^',  is  not  libelous  per  se.]  A  letter 
written  to  customers  of  a  firm  stating,  '*  We  beg  to  advise  vou  that  in  the 
interest  of  our  business  we  find  it  necessary  to  take  a  deciued  stand  with 
respect  to  our  future  business  relationship  with  Messrs.  M.  Ertheiler  & 
8on  (the  firm),  and  to  that  end  we  feel  called  upon  and  from  this  date  on 
will  refuse  any  dealings  with  them,  ♦  »  ♦  ana  under  no  Tcircum8t».nce8 
will  we  submit  samples  of  our  stock  to  them.  ♦  ♦  *  We  notify  you  of 
this,  being  that  we  have  in  the  past  had  some  dealings  with  you  through 
their  firm,  ♦  *  *  and  we  will  hope  that  it  may  not  in  the  future  be  an 
obstacle  to  further  dealings,"  is  not  libelous  per  se. 

Ertheiler  v.  Bernheim 472 

LICENSE  —  Interstate  commerce  —  when  a  city  ordinance  requiring  payment 
of  a  license  by  a  non-resident  thereof  w?io  sells  farm  produce  in  the  city  is 
unconstitutional. 

See  City  op  Buffalo  u.  Rkavey 228 

To  sell  liquor. 

See  Intoxicating  Liquor. 

LIEN  —  Action  to  foreclose  a  mecluinic^s  lien  —  a  pHor  moHgagee  is  not  a  proper 
party  to  it.]  1.  A  complaint  in  an  action  to  foreclose  a  mechanic's  hen  on 
certain  premises  is  properly  demurnible,  as  not  stating  a  cause  of  action 
against  a  prior  mortgagee  of  such  premises  who  is  joined  therein  as  a  party 
defendant,  where  it  alleges  that  three  mortgages  were  executed  thereon  by 
the  owner  and  recorded  prior  to  the  filing  of  said  lien  and  demands  that  the 
mortgagor  and  all  persons  claiming  under  him  be  foreclosed  of  all  equity 
of  redemption  or  other  interest  in  the  premises,  and  asks  for  a  deficiency 
judgment  against  the  mortgagor 

Under  section  17  of  chapter  342  of  the  Laws  of  1885  (The  Mechanics'  Lien 
Law)  only  those  can  be  made  parties  to  such  an  action  who  are  subsequent 
incumbrancers  by  mortgage  or  otherwise.     Brown  v.  Danforth 321 

2.  Mechanic's  lien  —  circumstances  under  which  the  consent  of  an  owner 

to  repairs  nmde  by  a  tenant  irill  not  be  inferred.]  Where  a  tenant,  in  posses- 
sion of  premises  under  a  lease  requiring  him  to  make  all  ordinary  repairs, 
enters  into  a  contract  for  the  decoration  of  the  premises  with  a  person  who 
knows  that  he  is  dealing  with  the  tenant  and  also  who  the  owner  is,  the  fact 
that  such  owner  visits  the  premises  during  the  progress  of  the  work  and 
expresses  his  admiration  of  it  to  the  person  in  charge  thereof,  is  not  such  a 
consent  thereto  as  will  subject  his  interest  in  the  premises  to  a  mechanic's  lien 
filetl  for  the  work  done  under  the  contract  with  the  tenant.  In  such  a  case 
no  active  duty  of  interference  rests  upon  the  owner. 

National  Wall  Paper  Co.  v.  Sire 405 

LIFE  INSXTBANCE : 

See  Insurance. 

lilMirATION  OF  ACTION  —  Statute  of  Limitations  applicable  to  coupons 
■attached  to  sealed  bonds. 

See  Kelly  o.  Forty-second  Street  R.  Co 500 
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UatTOB  BELLnXOt—Begnlation  of. 
See  Intoxicating  Liquor. 

UatTOB  TAX  LAW: 

JSee  Intoxicating  Liquor.  ^^^*- 

UTEKAJtT  WORK —  Contract  to  contribute  — under  what  contract  it  must 
be  eatitfactory  to  the  publishers. 
See  Contract. 

LOAN  —  Bi/  directors  to  relieve  a  supposed  temporary  embarrassTnent  of  a 
corporation. 

See  Corporation. 

Bank  — duty  of,  to  examine  bonds  deposited  toith  it  to  secure  a  loan  made 

by  anotJier  bank  —  tfuU  the  act  was  gratuitous  is  immaterial. 
See  Negligence. 

MAIilCIOTTS  PBOSECUnON : 

See  False  Imprisonment. 

MANDAMUS  —  Alternative  writ  of  mandamus  to  compel  the  clerk  of  the 
Municipal  Court  of  New  York  to  issue  an  execution  and  deliver  a  transcript 
of  a  judgnien  t  —  dem  u  rrable  xthere  it  does  not  recite  jurisdictional  facts.  ]  1 .  An 
alternative  writ  of  mandamus  issued  to  compel  a  clerk  of  the  Municipal 
Court  of  the  city  of  New  York  to  issue  an  execution  and  deliver  a  transcript 
of  a  judgment,  which,  in  pleading  the  judgment,  does  not  state  the  jurisdic- 
tional facts  or  that  thf»  judgment  was  "duly  given  or  made,"  as  required  by 
section  532  of  the  Code  of  Civil  Procedure,  but  alleges  simply  that  it  "was 
recovered,"  and  that  it  "was  duly  entered  and  docketed,"  is  demurrable. 

The  sufficiency  of  the  writ  upon  a  demurrer  must  be  determined  by  resort 
to  the  language  of  the  writ  alone.     People  ex  rel.  Batcuelor  v.  Bacon  .  414 

2.  Negativing  matters  of  defense.]    Semble,  that  the  objection,  that  an 

allegation  contained  in  such  writ  tbit  the  judgment  "has  not  been  satisfied 
or  released  by  the  said  plaintiff  or  his  attorneys,  and  that  no  appeal  has  been 
taken  from  said  judgment  or  notice  of  appeal  been  given  as  required  b^ 
law,"  does  not  show  that  the  judgment  is  in  full  force  and  effect,  is 
untenable,  as,  although  the  judgment  might  have  been  vacated  by  order 
of  the  court,  the  relator  is  not  bound  to  negative  evQry  defense  that  the 
defendant  might  set  up.     Id. 

3. Requiring  a  town  board  to  issue  a  duplicate  certificate  of  audit.]    A 

person,  who  has  presented  a  claim  against  a  town  board  which  has  been 
allowed  in  part,  is  entitled  to  a  writ  of  mandamus  commanding  the  town 
board  to  cause  duplicates  of  the  certificate  of  audit  to  be  made  and  deliv- 
ered, one  to  the  town  clerk  and  the  other  to  the  supervisor  of  the  town,  as 
required  by  section  162  of  the  Town  Law  (Laws  of  1890,  chap.  560,  as  amd. 
by  Laws  of  1897,  chap.  481.  t^  19). 

People  ex  rel.  Remington  v.  Manning 141 

4.  Acceptance  of  payment  by  the  clttinuint  is  no  dtfense —  the  duty  will 

be  strictly  enforced.]  The  fact  that  the  board  of  supervisore  has  issued  an 
order  to  the  claimant  for  the  amount  of  the  claim  as  allowed,  and  that  such 
amount  has  been  paid  to  him,  is  not  a  defense  to  the  proceeding  for  a  man- 
damus, as  the  effect  of  the  acceptance  of  the  order  upon  the  question  whether 
a  further  sum  can  be  recovered  by  the  claimant  can  be  considered  when 
the  question  arises  as  to  whether  a  further  sum  can  be  recovered.  The  duty 
being  a  public  one.  should  be  strictly  complied  with  by  town  boards,  and 
its  performance  will  be  enforced  on  the  application  of  any  citizen  of  the 
town  or  of  any  one  having  an  account  against  it.     Id. 

Highway  Law  —  laying  out  a  highway — failure  to  seite  notice  upon 

owners  and  occupants  of  the  land  —  th^  Ejection  may  be  made  by  a  highway  com- 
missioner  in  opposition  to  a  proceeding  for  a  mandamus  commanding  Jiim  to 
open  the  highway. 

See  People  ex  rel.  Smith  v.  Allen 248 

MABSHALINa—  Cf  assets. 

See  Debtor  and  Creditor. 
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MA8TEB  AND  SEKVANT  —  Contract  of  employment — agreement  to  fur- 
nish an  employee  a  room  and  board  svch  as  were  furnished  tJie  guests  of  an 
apartment  Jiouse  —  what  constitutes  a  breadi  thereof^  In  an  action  to  recover 
damages  for  the  breach  of  a  written  contract,  whereby  the  defendant,  the 
owner  of  an  apartment  house,  agreed  to  employ  the  plaintiff  for  the  period 
of  one  year,  and  to  furnish  him  and  his  wife  without  charge  a  room  and 
board  in  its  apartment  house,  said  room  and  board  to  be  of  such  character  and 
quality  as  was  and  is  reguTarlv  furnished  to  the  guests,  boarders  and  tenants 
of  said  apartment  house  by  the  defendant,  evidence  was  given  tending  to 
show  that  the  defendant  refused  to  permit  the  plaintiff  ana  his  wife  to  take 
their  meals  in  the  public  dining  room,  although  there  were  vacant  places 
there,  and  required  them  to  take  their  meals  in  the  "Ordinary,"  which  was 
a  room  in  said  apartment  house  where  the  nurses,  maids  of  tenants  and 
waiters  took  their  meals;  and  that  the  defendant  sought  to  place  the  plain- 
tiff and  his  wife  in  a  room  intended  to  be  occupieid  by  a  single  person, 
which  room  was  on  the  seventh  floor,  opening  on  a  freight  elevator,  by 
which  all  the  garbage  was  taken  up  and  down,  and  was  so  situated  that  a 
person  could  not  go  from  it  to  the  main  corridors  of  the  building  except  by 
goin^'up  stairs  to  the  kitchen  or  down  to  the  rear  apartments. 

Udd,  that  the  evidence  presented  a  question  of  fact  as  to  whether  the 
defendant  had  committed  a  breach  of  the  contract,  which  should  have  been 
submitted  to  the  jury.    Gould  p.  Lenox  Corporation 253 

Sale  of  corporate  stock — guaranty  by  tJie  vendee  that  the  tender  will  be 

employed  by  the  corporation  at  a  slated  salai'y  for  two  years — effect  thereon  of 
the  appointment  of  a  receiver  of  the  coiporation. 

See  KiNB&f  AN  V.  Fisk 443 

Negligence  —  injury  to  the  sercant  of  a  contractor  while  on  the  land  of 

one  with  whom  his  master  lias  contracted  to  do  certain  work  there  —  duty  of  tfie 
landowner  —  contributory  negligence. 

See  Flanagan  v.  Atlantic  Asphalt  Co.  .   476 

Negligence  — fall  of  a  derrick  as  a  result  of  the  breaking  of  a  cable  —  t?ie 

master  is  not  liable  for  tlie  manner  in  toJUch  material  supplied  by  him  is  ttsed. 

See  Yaw^  v.  Whitmokk  98 

Negligence  —  duty  of  the  court  to  state  what  act  or  omission  of  the  defend- 
ant was  claimed  to  coTistitute  negligence. 

See  Batty  v.  Niagara  Falls  H.  P.  &  Mpg.  Co 98 

Negligence  of  tJte  master. 

See  Negligence. 

In  negligence  causes  affecting  railroad  companies^ 

See  Railroad. 

MEASXTBE  OF  DAMAGES : 

See  Damages. 

MECHANIC'S  UEN : 

See  Lien. 

MEMOBANDXTM  —  Admissibility  of  in  evidence. 
See  Evidence. 

MISDEMEANOR: 

See  Crime. 

MONOPOLY  —  ^^otAj  corporation  —  contract  of,  for  tlie  purchoM,  with  its 

stock  and  bonds,  of  stocks  of  another  company. 
See  Corporation. 

MOBTGAG-E  —  Guaranty  of  payment  of  a  bond  and  mortgage  —  an  oral  exten- 
sion of  time  operates  to  release  the  guarantor.^  1.  Where  a  mortgagee  enters 
into  an  oral  agreement  with  a  person  who  has  taken  a  conveyance  of  mort- 
gaged premises,  subject  to  the  mortgage,  but  has  not  covenanted  to  pay  t^e 
same,  whereby  the  mortgagee  agrees  to  extend  the  time  of  payment  oi  the 
mortgage  debt  for  a  period  of  three  years,  in  consideration  of  which  the  other 
parties  to  the  agreement  personally  obligate  themselves  to  pa^  the  mortgage- 
by  joining  in  an  instrument  under  seal  to  that  efEect,  such  action  on  the  part 
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of  the  mortgagee  operates  to  discharge  persons  who  have  at  a  prior  date 
guaranteed  the  payment  of  the  bond  and  mortgage. 

Such  an  agreement,  if  founded  upon  a  valid  consideration,  is  valid, 
although  not  reduced  to  writing.    Antisdel  «.  Williamson 16T* 

2. P(fwei'  of  an  attorney  to  agree  to  extend  the  time.]    SernMe,  that  an 

attorney  who  had  been  intrusted  by  the  mortgagee  with  the  duty  of  making 
an  arrangement  with  the  owner  of  the  equity  of  redemption  whereby  the  mort- 
gage might  be  paid  or  secured,  had  authority  to  ^rant  an  extension  of  the 
time  of  payment  of  the  mortgage  if  he  deemed  it  necessary,  in  order  to- 
accomplish  his  object.    Id. 

3. When  an  exteneion  of  time  of  payment  is  to  be  understood."]    Where,, 

at  the  time  that  the  written  agreement  to  pay  the  mortgage  ' '  according  tO' 
the  terms  thereof"  is  given,  tbe  mortgage  has  already  been  due  for  over  a. 
year,  the  language  quoted  should  not  be  held  to  mean  that  the  mortgage  debt 
would  be  paid  when  due,  and  be  given  a  construction  which  will  contra- 
dict oral  evidence  of  the  parties  that  an  extension  of  the  time  of  payment 
of  the  mortgage  debt  was  agreed  upon,  and  thus  present  an  issue  of  fact.    Id, 

4. Chattel  mortgage  —  conveyance  of  personal  pivperty  to  be  void  upon 

payment  of  a  promissory  note,  but  absolute  if  the  note  be  not  paid  in  the  lifetime 
of  the  transferer.]  A  written  instrument  by  which  personal  property  is  trans- 
ferred subject  to  the  condition  that  if  the  transferer  pays  a  certain  promis- 
sory note  payable  to  the  order  of  the  transferee,  the  transfer  shall  be  null  and 
void,  but  that  if  the  transferer  dies  before  paying  the  note,  then  the  transfer 
shall  be  unconditional  and  absolute,  is  a  chattel  mortgage  and  not  a  bill  of 
sale.    Hughes  v.  Haklam 528 

5. Right  of  the  pei'sonal  representaiites  of  tlie  transferer  to  redeem —  such 

right  cannot  be  surrendered.]  Upon  the  death  of  the  transferer  the  legal  title 
to  the  mortgaged  property  vests  in  the  transferee  subject  to  the  equitable 
right  of  the  personal  representatives  of  the  transferer  to  redeem  the  personal 
property  upon  paying  the  debt. 

This  right  of  redemption  is  conferred  by  the  law  and  cannot  be  surrendered 
by  the  transferer.     Id. 

6. Ffjrm  of  pleading  in  an  action  to  redeem.]  What  allegations  con- 
tained in  the  complaint  in  an  action  by  the  personal  representatives  of  the 
transferer  against  the  transferee  are  sufficient  to  establish  the  plaintiffs'  right 
to  redeem,  considered.    Id. 

Mortgages  to  secure  just  debts  given  by  a  corporation  in  contemplation  of 

insolvency —  they  may  be  attacked  by  one  who  has  recovered  judgment  against  the 
corporation  for  a  tort  —  the  statutory  prohibition  is  not  confined  to  a  corporation 
which  has  "  refused  to  pay  any  of  its  notes." 

See  MuNSON  v.  Genesee  Iron  &  Brass  Works 203 

Chattel  mortgage  given  by  an  insolvent  debtor  to  secure  a  debt  of  his  wife  — 

it  is  fraudulent  as  to  his  creditors  —  burden  of  sustaining  the  conveyance. 

See  LiPPiTT  V.  Gilmartin 411 

Deed  —  what  provision  creates  a  condition  subsequent  and  not  a  trust  — 

tTie  grantee  and  t7ie  person  entitled  to  enforce  tlie  condition  tnay  mortgage  the 
property. 

See  Birdsall  v.  Grant 348 

MOBTIS  CATTS A  GIFT : 

See  Gift. 

MOTION  AND  OBDlEiR-^Certioran  — remedy  of  the  party  to  whom  it  is 
addressed  wheti  its  requirements  are  too  broad. 

See  People  ex  rel.  Fitz  Gerald  v.  Feitner 362 

3iTJNICIPAL  OOBPORATION  —  A  tenant  for  years  is  not  included  in  the 
phrase  ** any  person  claiming  that  the  real  estate  owned  by  them** — damages 
occasioned  by  the  change  of  grade  incident  to  the  construction  of  a  bridge  over  the 
Brie  canal  in  the  city  of  Utica. 

See  Matter  of  Ehrsam 272 

App.  Div.— Vol.  XXXVII.        85 
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Negligence  —  death  cavaed  by  coming  in  contact  with  a  patrol  %D%re  put  up 

-by  tJie  city  which  had  /alien  upon  a  trolley  wire  —  liability  of  tlie  city  —  the  act 
vf  putting  up  the  wire  not  done  by  it  in  the  public  aervice  —  contributory  negli- 
gence —  notice — concu  rring  cause  —  verdict. 

See  Twist  v.  City  of  Rochester ,. . .     307 

Contract — made  by  the  board  of  education  of  the  city  of  Rochester  — 

pfoof  of  a  conspiracy  by  which  the  bidder  acted  for  a  member  of  tlie  board — 
competency  of  the  acts  and  declarations  of  each  conspirator  against  all. 

See  Heuohes  v.  Board  of  Education 180 

Board  of  Iiealth  of  Vie  city  of  Glean  —  its  authority  to  cause  the  remoeal 

of  part  of  a  building  rendered  dangerous  by  a  fire — burden  of  pr'oof  ,.iat  the 
building  was  a  nuisance. 

See  Smith  v.  Irish 220 

Constitutional  law  —  street  opening  proceedings — a  statute  providing  for 

notice  to  one  does  of  persons  but  not  to  another  held  to  be  constitutioncU  as  to  the 
former — de  minimis  non  curat  lex. 

See  Matter  of  Oneida  Street 266 

State  Commissioner  of  Excise  —  discretionary  power  of   to  cause  an 

enumeration  of  the  inhabitants  of  a  city  or  village  —  tne  Liquor  Tax  Law  does 
not  confer  an  arbitrary  power  upon  him. 

See  Matter  of  McGreivby 66 

Interstate  commerce — when  a  city  ordinance  requiring  payment  of  a 

license  by  a  non-resident  thereof  who  setts  farm  produce  in  the  city  ie 
unconstitutional. 

See  City  of  Buffalo  v.  Reavey 228 

Negligence  —  a  pedestrian  falling  upon  a  cf'osswalk  covered  with  ice  and 

snow  —  when  the  failure  to  remove  it  does  not  constitute  negligence. 

See  Staley  v.  The  Mayor 598 

Village  of  Seneca  Falls  —  taxation  —  exemption  thertfrom  of  charitable 

corporatimis — it  applies  to  village  taaes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

MUTUAL  AID  ASSOCIATION : 

See  Insurance. 

NEG-UGENCE  — i>ea^A  caused  by  coming  in  contact  with  a  patrol  wire  ptU 
up  by  the  city  which  liad  fallen  upon  a  trolley  wire —  liability  of  the  city — the 
€tct  of  putting  up  the  wire  not  done  by  it  in  the  public  service  —  contributory 
negligence  —  notice  —  concurring  cause — verdict.]  1.  Upon  each  side  of  an 
avenue  in  the  city  of  Rochester,  poles  were  maintained  by  the  Rochester  Gas 
and  Electric  Company,  on  which  wires  were  strung  diagonally  from  one  side 
of  the  avenue  to  the  other,  under  a  contract  with  the  city  of  Rochester, 
by  which  the  latter  reserved  the  right  to  use  one  cross  arm  upon  such 
poles  "  '  for  any  and  all  municipal  purposes/  and  the  placing  of  anv  and  all 
telegraph  or  other  electric  wires  owned  or  used  by  it,"  and  to  change  or 
remove  the  poles  where  the  public  safety  or  convenience  demanded  it. 

After  the  erection  of  these  poles,  the  city  authorized  the  Rochester  Railway 
Company  to  install  the  trollev  system  upon  the  avenue  in  question,  the 
contract  providing  that  the  railway  company  should  place  guard  wires  to 
prevent  the  trolley  wire  (which  was  a  bare  copper  wire  and  passed  beneath 
the  diagonal  lines  of  the  electric  li^ht  company)  from  coming  into  contact 
with  electric,  telephone  or  other  wires,  and  that  the  proper  aty  authorities 
should  have  charge  of  the  construction. 

Thereafter  the  city  erected  upon  the  poles  of  the  electric  light  company, 
about  three  feet  above  the  electric  wir«8,  and  upon  the  cross  arm  reserved 
b^  it,  a  line  of  wires  called  the  **  patrol  line,"  consisting  of  a  bare  copper 
wire,  having  no  guard  wires  or  tree  supports,  and  which  was  fastened  only 
to  the  insulators. 

In  an  action  brought  against  the  city,  the  electric  light  company  and  the 
street  railway  company,  to  recover  damages  resulting  from  the  death  of 
a  youne  man,  who,  while  crossing  the  avenue  upon  a  dark  evening,  encoon- 
tered  a  broken  patrol  wire,  hanging  within  about  four  feet  of  the  ground* 
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and  was  instantly  killed  by  a  charge  of  electricity  commanicated  to  it  from 
the  trolley  wire,  it  appeared  that,  more  than  a  year  prior  to  the  accident,  the 
city  had  abandoned  the  use  of  the  patrol  line,  and  had  left  the  wire  discon- 
nected and  broken,  and  that,  upon  several  occasidns  prior  to  the  accident, 
the  wire  had  dropped  into  the  street,  on  one  of  which  occasions  a  horse  was 
killed  by  the  electric  current  communicated  from  the  fallen  wire.  It  also 
appeared  that  ah  employee  of  the  railway  company,  who  had  discovered  the 
patrol  wire  resting  on  the  trolley  wire,  had  pulled  it  down  to  the  point 
where  it  struck  the  plaintiff's  intestate,  and  was  preparing  to  remove  it  at 
the  precise  moment  when  the  intestate  came  along.  It  further  appeared  that 
a  storm  had  preceded  the  accident,  which  the  defense  contended  was  of 
unusual  violence,  while  the  plaintiff's  proof  tended  to  show  that  it  was  not 
extraordinary  for  that  time  of  the  year  (July),  and  the  weather  observer  tes- 
tified that  the  velocity  of  the  wind  did  not  exceed  twenty-eight  miles  an  hour. 
There  was  some  evidence  that  the  deceased  was  warned  when  a  short  dis- 
tance from  the  wire,  but  that  he  seemed  bewildered  and,  turning  his  head  in 
the  direction  whence  the  alarm  was  said  to  have  come,  came  in  contact  with 
the  wire.     There  was  also  evidence  that  his  hearing  was  slightly  impaired. 

HM,  that  it  could  not  be  said  that  the  deceased  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  because  early  in  the  evening  he  had  been 
advised  that  there  was  a  wire  down  at  another  point  on  the  same  street,  in 
the  absence  of  evidence  that  he  knew  that  there  was  a  loose  or  broken  wire  at 
the  point  where  he  was  killed;  but  that  the  question  of  contributory  negli- 
gence was  one  for  the  jury,  and  that  the  evidence  justified  a  verdict  m  favor 
of  the  plaintiff  against  the  city  of  Rochester; 

Ttiat  the  city  of  Rochester  could  not  contend  that  it  was  not  responsible 
for  the  defective  construction  of  the  patrol  line,  because  it  was  used  by 
the  police  department  of  the  city,  on  the  ground  that  the  department  was 
created  by  law  for  the  discharge  of  a  public  duty;  as  the  preponderance  of 
evidence  did  not  show  that  the  line  was  constructed  by  the  police  depart- 
ment or  its  servants,  but  by  virtue  of  a  contract  with  the  city,  by  city  offi- 
cers who  represented  it,  the  power  of  the  police  department  to  create  and 
operate  telegraph  lines  as  an  independent  body  not  being  included  among 
those  powers  enumerated  in  the  city  charter; 

That  the  principle  that  the  police  are  appointed  by  the  municipality  in  obe- 
dience to  a  statute,  to  perform  a  public  service,  not  local  or  corporate,  and 
to  perform  a  service  in  which  the  municipality  has  no  pecuniary  interest, 
had  no  application  to  a  service  performed  by  such  ofiScers,  without  author- 
ity of  law,  in  the  pecuniary  interests  of  the  corporation; 

That  the  city,  having  reserved  by  its  contracts  with  its  co-defendants,  the 
railway  company  and  the  electric  light  company,  the  rieht  to  protect  the  city 
against  the  dangers  which  might  result  from  the  introduction  of  electricity 
into  the  street,  should  have  enforced  that  right,  and  exercised  reasonable 
care,  under  its  contracts,  to  protect  the  public; 

That  it  was  no  defense  that  the  charter  of  the  city  provided  that  it  should 
not  be  liable  for  any  unlawful  obstruction  of  a  roadway,  unless  actual  notice 
of  the  unsafe  condition  had  been  given  to  the  city  officers  having  charge 
of  the  highways  a  reasonable  time  before  the  happening  of  such  injury,  as, 
in  so  far  as  the  city  was  liable  for  the  negligent  construction  of  the  patrol 
line  and  its  acts  m  that  connection,  it  needed  d0  actual,  notice,  because 
it  was  presumed  to  know  its  own  acts,  and,  therefore,  had  such  notice; 

That,  although  the  act  of  the  employee  of  the  railway  company  in  pulling 
down  the  wire  was  doubtless  the  concurring  cause  of  the  accident,  it  could 
not  be  contended  that  the  negligence  of  the  city  was  not  the  proximate  cause; 
as,  had  the  line  not  fallen  upon  the  trolley  wire,  the  accident  would  not  have 
occurred; 

That  a  verdict  of  |5,000  against  the  city  of  Rochester  was  not,  under 
the  circumstances,  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part 
of  the  jury.    Twist  «.  City  of  Rochester 30? 

2.   Contract  —  delay  by  stUhcontraetors  in  erecting  iron  work  on  a  wall 

which  falls  in  a  stomi  because  thereof —  where  a  party  contracting  with  the 
sub-contractors  furnished  iron  work  which  did  not  fit  —  evidence  of  custom.]  A 
contractor  for  the  construction  of  a  building  entered  into  a  sub-contract  for 
the  erection  of  the  iron  work  thereon  which  specified  no  time  for  the  comple- 
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tion  of  the  iron  work,  although  it  was  to  be  done  in  compliance  with  the 
principal  contract,  in  which  a  time  was  fixed  for  the  completion  of  the  build- 
ing. About  September  fifth,  the  agent  of  the  sub-contractors  requested 
the  contractor  to  raise  the  walls  as  they  were  ready  to  put  on  the  iron  work. 
On  September  ninth,  after  the  contractor  had  raised  the  walls  to  the  required 
height  for  a  distance  of  about  160  feet,  he  sent  a  notice  to  the  sub-contrac- 
tors, stating  that  the  walls  were  **in  great  danger  of  injury  from  the  ele- 
ments in  their  present  condition;"  that  the  iron  work  was  absolutely  neces- 
sary for  the  protection  of  said  wall,  and  that  he  would  hold  the  sub-contractors 
responsible  tor  the  damage  which  might  be  sustained  by  him  by  reason  of 
the  failure  to  furnish  the  iron  work. 

On  the  evening  of  September  ninth,  the  sub-contractors'  agent  again 
requested  the  contractor  to  continue  raising  the  walls,  and  in  accoraance  with 
such  request,  the  walls  were  raised  to  the  extent  of  about  IBO  feet  on 
Saturday,  September  tenth.  On  that  day  the  sub-contractors'  agent  under- 
took to  erect  the  iron  work  upon  that  portion  of  the  walls  which  had  been 
raised,  when  it  was  discovered  that  the  frames  intended  to  surmount  the 
trusses  did  not  fit.  On  Sunday  the  sub-contractors'  agent  erected  five  of 
the  trusses  without  the  frames.  On  Monday  two  more  trusses  were  erected, 
when  the  hoisting  engine  broke  down,  and  before  the  engine  could  be  again 
made  available  a  heavy  rain  set  in  which  continued  Tuesday,  the  thirteenth, 
rendering  it  impracticable  to  erect  trusses,  and  on  Tuesday  ni/y^ht  about  IBO 
feet  of  the  walls,  which  had  been  raised  for  the  purpose  of  placing  iron  work 
thereon,  but  which  had  not  been  fitted  with  trusses,  were  blown  down  dur- 
ing a  storm,  which  was  not  an  exceptional  one  for  the  locality  during  that 
time  of  the  year. 

Held,  that  the  two  notices  from  the  sub-contractors'  agent  tto  the  con- 
tractor to  raise  the  walls,  and  the  notice  from  the  contractor  to  the  sub- 
contractors that  the  walls  were  in  great  danger  of  injury  from  the  elements 
in  their  present  condition,  and  that  the  iron  work  was  absolutely  necessarv 
for  their  protection,  together  with  the  exigency  of  the  conditions  surround-  , 
ing  the  work,  imposed  upon  the  sub  contractors  the  imperative  duty  to  use 
all  the  force  necessary  to  erect  the  iron  work  upon  the  walls  as  soon  as 
practicable; 

That  the  fact  that  the  sub  contractors  could  not  secure  the  walls  from 
storm,  owing  to  the  mistake  of  their  employees  in  not  manufacturing  the 
iron  work  so  that  it  could  be  used  in  the  building,  did  not  relieve  the  sub- 
contractors from  responsibility  to  the  principal  contractor; 

That  the  sub-contractors'  failure  to  place  the  iron  work  upon  the  walls  and 
the  storm  were  concurrent  causes; 

That  the  contractor's  measure  of  damage  was  the  necessary  expense  of 
repairing  and  replacing  the  walls  that  were  blown  down; 

That  the  contractor's  failure  to  brace  the  walls  did  not  constitute  negli- 
gence on  his  part,  as  it  was  not  expected  that  any  bracing  of  the  walls  to 
resist  outside  force  should  occur  after  the  iron  work  was  placed  in  position, 
and  as  the  contractor  had  reason  to  expect  that  the  iron  work  would  be 
placed  in  position  immediately  after  the  walls  were  raised; 

'That  evidence  of  a  custom  on  the  part  of  masons  to  brace  their  walls  after 
they  were  constructed  and  before  the  iron  work  was  placed  upon  them  was, 
in  this  case,  incompetent.    Meter  v  Haven 194 

3. Brakeman  found  with  his  skvU  crusJted,  art  top  of  a  freight  car  aftei* 

it  had  passed  under  a  bridge — wh^n  the  cmise  of  his  death  and  the  questions  of 
negligence  and  contributory  negligence  are  for  the  jury  —  verdict  for  $3,500  not 
excessive.]  Upon  the  trial  of  an  action  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  resulting  from  the  defendant's  alleged  negligence,  evi- 
dence was  given  to  the  effect  that  the  intestate,  who  was  a  brakeman  in  the 
employ  of  the  defendant,  a  railroad  company,  went  upon  the  top  of  a 
freight  car  shortly  before  it  reached  a  bridge  over  the  defendant's  road, 
the  Dottom  of  which  bridge  was  between  four  and  five  feet  above  the  top 
of  the  freight  car  upon  which  the  intestate  was  standing ;  and  that  after 
the  freight  car  had  passed  under  the  bridge,  the  intestate,  who  was  some- 
what over  five  feet  in  height,  was  found  lying  dead,  or  nearly  so,  upon  the 
top  of  the  car  with  the  back  of  his  skull  crushed,  the  injuries  being  suffi- 
cient to  cause  immediate  death. 
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EM,  that  the  court,  under  the  circumstances  disclosed  by  the  evidence, 

SToperly  submitted  to  the  jury  the  Question  whether  the  intestate  met  his 
eath  by  coming  in  contact  with  the  aef  endant's  bridee. 

Testimony  was  ^iven  tending  to  show  that  the  acciaent  liappened  while  the 
intestate  was  making  his  first  trip  eastward  as  brakeman ;  that  he  had  no 
knowledge  of  the  existence  of  the  bridge  in  question,  and  that  there  were  no 
tell-tales  or  waminff  signals  maintain^  west  of  the  bridge  as  required  by 
chapter  489  of  the  Laws  of  1884. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  intestate's 
contributory  negligence  were  for  the  jury ; 

That  it  could  not  be  said  as  matter  of  law  that  the  deceased  assumed  the 
risk  of  coming  into  contac:t  with  the  bridge  ; 

That  a  verdict  of  $3,500  would  not  be  disturbed  as  excessive  where  it 
appeared  that,  at  the  time  of  his  death,  the  intestate  was  nearly  twenty-two 
years  of  a^e,  in  good  health,  and  there  was  -  some  evidence  tending  to  show 
that  he  paid  $20  a  month  to  his  mother  for  boaitl  and  washing ;  and  that  the 
fact  that  two  prior  verdicts  were  rendered  for  $3,000  each  did  not  indicate 
that  the  jury  m  rendering  the  $3,500  verdict  were  influenced  by  passion  or 
prejudice.    Fitzgerald  v,  N.  Y.  Centkal  &  H.  R.  R.  R.  Co 127 

4.  A  block  stgncUman  injured  by  reaeon  of  the  structure  in  which  he 

was  employed  falling  during  a  high  wind — duty  of  the  railroad  to  provide 
against  unknown  dangers  attendant  on  tlie  use  of  a  new  device — a  question  for 
tnejury.]  A  railroadf  company,  for  the  purpose  of  establishing  a  new  sys- 
tem of  signaling,  provided  at  intervals  along  its  road  iron  bridges  which  were 
designed  by  a  civil  engineer  of  high  repute  and  erected  by  the  construction 
company  of  which  he  was  president,  after  plans  therefor  had  been  submitted 
to  the  chief  engineer  of  the  railroad. 

The  bridges  were  supported  by  four  iron  legs  to  each  of  which  was  attached 
an  iron  plate  which  was  bolted  to  a  foundation  stone  eighteen  by  twenty- 
four  inches,  and  around  each  leg,  from  the  surface  of  the  ground  to  the 
foundation  stone,  was  a  box  ten  by  twelve  inches,  filled  with  concrete.  The 
length  of  the  bridge  was  about  fifty-seven  feet,  the  top  was  twenty-five  feet 
and  six  inches  above  the  railroad  track,  and  at  one  end  was  the  cabin  in 
which  the  signalman  discharged  his  duties,  the  top  of  the  cabin  being  about 
forty -one  feet  above  the  track.  The  distance  between  the  legs  of  the  bridge, 
measured  along  the  track,  was  about  nine  feet.  During  a  severe  wind  storm 
one  of  these  structures,  which  had  been  erected  on  the  top  of  an  embank- 
ment of  considerable  height  in  the  open  country,  and  the  posts  of  which  had 
been  sunk  three  or  four  feet  in  the  sandy,  gravelly  soil  of  the  embankment, 
was  blown  down,  one  of  the  posts  having  been  pulled  out  of  the  ground, 
together  with  the  anchor  stone  and  box  of  concrete,  and  the  other  posts  hav- 
ing been  twisted  and  bent  over. 

in  an  action  brought  against  the  railroad  company  by  a  signalman  who 
occupied  the  cabin  at  the  time  and  was  injured  by  its  fall,  it  was 

Held,  in  view  of  the  fact  that  the  signal  structures  were  a  new  device,  and 
that  the  railroad  company  did  not  know  what  was  requisite  to  make  them 
safe,  that  it  was  its  duty  to  do  more  than  that  which  its  actual  knowledge  of 
what  was  requisite  suggested,  and  to  make  reasonable  provision  against  the 
unknown;  and  that  whether  it  had  done  so  was  a  question  for  the  jury. 

IIksketh  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 78 

5.  Negligence  —  injwy  to  the  servant  of  a  contractor  while  on  the  land 

of  one  with  whom  his  master  has  contracted  to  do  certain  loorktliere  —  duty  of  the 
landoioner  —  contributory  negligence.']  In  an  action  to  recover  damages  for 
personal  injuries  it  appeared  that  the  defendant  had  made  a  contract  with  the 
plaintiff's  employer  for  the  cartage  of  asphalt  from  a  yard  maintained  by  the 
defendant;  that  the  plaintiff,  desiring  to  relieve  himself,  left  his  truck  and 
went  to  a  place  near  a  gate  in  the  fence  inclosing  the  yard,  where  he  was 
injured  by  the  fall  of  the  gate  through  some  unknown  cause. 

Held,  that  when  the  employee  left  that  portion  of  the  premises  where  his 
duties  required  him  to  be  and  went  to  the  gate  for  reasons  of  his  own,  he 
went  at  his  own  risk,  and,  when  in  that  position,  was  not  entitled  to 
assume  that  the  defendant  would  use  all  reasonable  care  to  protect  him; 

That  the  defendant  was  under  no  obligation  to  furnish  a  water  closet. 
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and  that  its  failure  to  do  so  was  no  invitation  to  the  plaintiff  to  use  any  por- 
tion of  the  premises  that  he  saw  fit  for  such  purposes; 

That  in  view  of  the  fact  that  the  gate  was  hung  on  rollers,  and  that  horses 
and  carts  were  standing  in  the  gateway  with  the  possibility  of  collision  with 
the  gate,  and  that  other  places  were  available  for  the  accomplishment  of  the 
plaintiff*s  purpose,  the  question  whether  the  latter  was  guilty  of  contribu- 
tory negligence  was  for  the  Jury; 

That  It  was  error  for  the  court  to  charge  that  the  defendant  "  was  in  duty 
bound  to  the  plaintiff  to  use  such  safeguards  in  securing  the  gate  aS  expe- 
rience has  shown  to  be  sufficient."  as  the  defendant  was  only  bound  to  use 
those  appliances  which,  under  the  circumstances,  would  appear  to  a  reason- 
ablv  prudent  man  to  be  a  proper  appliance  to  keep  the  premises  in  a  safe 
and  suitable  condition.    Flanagan  v.  Atlantic  Asphalt  Co 476 

6.  A  pede%trian  i^n  doion  by  a  wagon  bearing  Vie  name  of  a  bremng 

company  —  evidence  to  sluno  that  the  wagon  was  tieed  by  the  company's  agent  and 
was  driven  by  one  of  its  employees.]    In  an  action  to  recover  damages  for 

Sersonal  injuries  sustained  by  the  plaintiff  in  consequence  of  his  beinf  run 
own  on  March  10, 1897,  by  a  truck  bearing  the  defendant's  name,  and  driven 
by  one  Gallagher,  it  appeared  that  the  defendant,  a  brewing  company,  owned 
a  truck,  which  was  used  by  one  Osborne,  who  paid  nothing  for  the  use  of 
it.  A  letter,  dated  May  21,  1897,  and  written  by  the  vice-president  of  the 
defendant,  stating  that  Osborne  was  its  agent  in  New  York,  was  offered  in 
evidence,  but  excluded,  and  the  secretary  of  the  company  testified  that 
Osborne  sold  ales  of  the  defendant  and  billed  them  in  its  name,  but  that  be 
was  not  an  agent  of  the  company,  and  that  he  occupied  the  same  relation 
March  10,  1897,  that  he  did  in  May.  Another  witness  testified  that  he  dealt 
with  the  defendant  in  February,  1897,  and  that  it  sent  him  two  bills 
(which  he  identified),  the  receipts  upon  which  were  signed  by  Osborne; 
that  Gallagher  delivered  to  him  the  ales  which  were  mentioned  in  such  bills; 
that  on  March  10,  1897,  Gallagher  brought  the  witness  a  barrel  of  ale 
which  was  included  in  one  of  the  bills  presented  and  for  which  the  witness 
paid  Osborne. 

Held,  that  it  was  error  to  refuse  to  allow  the  plaintiff  to  put  in  evidence 
the  bills  thus  identified  by  the  witness  and  also  the  letter  of  May  21,  1897 ; 
that  if  such  evidence  had  been  given  there  would  have  been  sufficient 
proof  to  warrant  the  jury  in  inferring  that  Osborne  was  the  defendant's 
agent,  and  that  Gallagher  was  in  its  employ. 

Thiry  v.  Taylor  Brewing  &  Malting  Co 391 

7.  Scope  of  the  redirect  examination  of  a  hostile  witness.]    Upon  the 

cross-examination  of  the  secretary  and  treasurer  of  the  defendant,  who  had 
been  called  by  the  plaintiff  and  appeared  to  be  very  hostile,  he  testified 
positively  that  the  company  did  not  employ  any  person  in  the  city  of  New 
York,  and  that  it  did  not  pay  any  wages  to  or  control  or  direct  the  person 
who  drove  the  waeon. 

Held,  that  the  plaintiff's  counsel,  upon  the  re-direct  examination  of  this 
witness,  was  entitled  to  ask  him  whether  the  defendant  delivered  ale  in 
the  city  of  New  York  and  why  Mr.  Osborne  was  referred  to  as  its  agent  if 
it  had  no  employees  in  that  city,  and  how  it  was  that  the  defendant  deliv- 
ered ale  in  the  city  which  it  billed  and  for  which  Mr.  Osborne  i-eceipted; 
and  whether  the  witness  did  not  know  as  a  fact  that  the  defendant  sold  and 
delivered  ales  in  that  city.     Id. 

8. Bank — dvty  of  to  examine  bonds  deposited  with  it  to  secure  a  loan 

made  by  another  bank.]  The  New  York  correspondent  of  a  Connecticut  bank- 
ing corporation  which  received  from  the  latter  the  following  letter.  "  Please 
receive  of  Messrs.  Quigley  &  Tuttle  their  demand  note  for  $5,000,  payable  to 
our  order  at  the  National  Park  Bank,  rate,  seven  per  cent,  with  $7,000  City 
of  Davenport,  Iowa,  six  per  cent  street  improvement  bonds  as  collateral,  and 
hand  thorn  the  inclosed  draft  on  you  for  $5,000,"  is  only  bound  to  give  the 
bonds  when  deposited  such  an  examination  as  is  customary  among  bankers 
engaged  in  the  same  transactions  under  the  same  circumstances. 

The  fact  that  the  clerk  who  received  the  bonds,  which  subsequently  proved 
to  be  spurious,  only  looked  at  the  backs  of  them  to  see  that  they  aggregated 
the  amount  mentioned  in  the  letter  of  instruction,  but  did  not  open  them,  and 
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that,  had  he  done  so,  it  would  have  been  apparent  that  the  coupons  and  the 
bonds  were  printed  on  separate  sheets  of  paper  of  slightly  different  shades 
and  were  not  sealed,  does  not  show  such  negligence  as  will  render  the  cor- 
respondent liable  to  its  principal,  where  it  appears  that  the  business  of  loan- 
ing money  upon  municipal  bonds  is  transacted  very  largely  upon  confidence 
in  the  cluu*acter  of  the  persons  with  whom  such  dealings  are  had;  that  the 
almost  invariable  custom  of  bankers  in  receiving  such  collateral  is  to  examine 
the  outside  of  the  security  to  see  whether  it  purports  to  be  of  the  amount 
called  for,  whether  the  going  coupon  is  attached  to  the  bond,  and,  if  the  bond 
purports  to  be  registered,  whether  it  bears  the  certificate  of  registration;  and 
where  it  further  appears  that  it  would  be  impracticable,  in  view  of  the  num- 
ber of  such  transactions,  to  give  the  securities  anything  more  than  such  a 
cursory  examination.     Clinton  Nat.  Bank  v,  Nat.  Park  Bank 601 

9. TTuit  the  act  was  gratuitous  is  immaterial.]  Semble,  that  it  is  imma- 
terial whether  the  correspondent  acted  gratuitously  in  receiving  the  bonds 
for  its  principal.    Id. 

10, A  child  seven  years  of  age  iniured  at  a  railroad  crossing  —  its  obliga 

turn  to  exercise  care.]  Upon  the  trial  of  an  action  to  recover  damages  for 
personal  injuries  resulting  from  the  alleged  negligence  of  the  defendant,  a 
railroad  company,  it  appeared  that  the  plaintiff,  a  bright,  intelligent  girl, 
seven  years  and  two  months  old,  about  half -past  eight  o'clock  in  the  morn- 
ing, was  walking  westerly  along  a  city  street  which  was  crossed  diagonally 
by  the  defendant's  railroad;  that  she  was  entirely  familiar  with  the  crossing, 
and  stopped  about  twelve  feet  from  the  northerly  track  until  a  freight  train, 
which  was  traveling  westerly  on  that  track,  had  passed,  when,  looking 
directly  ahead,  she  started  to  run  until  she  reached  the  second  track  when 
she  discovered  a  passenger  train  approaching  from  the  west  at  the  rate  of 
from  twenty  to  twenty-five  miles  an  hour,  and  in  her  fright,  instead  of  retrac- 
ting her  steps,  she  turned  and  ran  in  an  easterly  direction  alongside  of  the 
track,  when  she  was  overtaken  by  the  train  and  struck  by  the  steps  of  one 
of  the  cars  thereof. 

Held,  that  as  the  case  was  tried  upon  the  assumption  that  the  plaintiff  was 
sui  juris,  she  was  properly  nonsuited  upon  the  ground  that  she  was  guilty  of 
contributory  negligence. 

How  far  a  young  child  is  responsible  for  not  exercising  care,  considered. 

McCarthy  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 187 

11.  A  person  driving  upon  a  highway  injured  by  collision  with  a  single 

detach^  car  —  wh^n  the  question  of  contributory  negligence  is  for  the  jury.]  A 
person  driving  south  along  a  public  highway,  upon  both  sides  of  which  were 
the  freight  yards  of  a  railroad,  and  which  was  crossed  by  four  tracks,  run- 
ning from  northwest  to  southeast,  looked  south,  east  and  west  before 
attempting  to  cross  the  tracks,  and  again  (after  passing  over  one  or  more  of 
the  tracks  in  safety)  when  within  but  tliirtv  feet  of  the  next  track.  When 
his  horses  reached  this  track  he  heard  a  crash  to  the  east,  and  looking  up  saw 
a  single  detached  car  approaching  rapidly  and  about  a  hundred  feet  distant, 
whicn  struck  his  wagon  before  he  was  able  to  cross  the  track. 

There  was  no  brakeman  on  the  car  or  flagman  at  the  crossing. 

In  an  action  brought  by  him  against  the  railroad  company  to  recover  dam- 
ages for  personal  injuries  thus  sustained,  it  was 

Held,  that  the  question  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  failing  to  keep  looking  to  the  east  ana  west  while  passing 
over  the  thirty  feet  intermediate  the  point  where  he  last  looked  and  the  track 
upon  which  the  accident  occurred,  was  for  the  jury,  and  that  it  was  error 
for  the  court  to  nonsuit  the  plaintiff  upon  that  ground. 

O'BiERNE  T.  N.  Y.  Central  &  H.  R.  R.  R.  Co 547 

12. An  entry  made  by  a  witness  at  the  time  of  an  accident  is  competent  to 

contradict  his  testimony.]  In  an  action  based  upon  the  alleged  negligence  of  a 
street  railway  corporation,  the  plaintiff's  case  depended  entirely  upon  proof 
that  a  car  operated  by  the  defendant  stopped,  and  that  while  attempting  to 
enter  it  the  plaintiff  was  thrown  down  by  its  suddenly  starting  before  he  had 
succeeded  in  entering.  A  policeman,  who  witnessed  the  accident,  testified 
that  he  saw  the  car  stop  on  the  plaintiff's  signal,  and  then  saw  it  start  up 
again,  and  that  it  was  the  starting  of  the  car  which  threw  the  plaintiff  down 
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upon  the  street.  He  further  testified  that  he  made  a  memorandum  of  the 
occurrence,  which  was  entered  by  the  sergeant  in  the  station  house  blotter 
and  that  the  entry  was  correct. 

The  entry  did  not  state  that  it  was  the  starting  of  the  car  which  threw  the 
plaintiff  upon  the  street,  but  merely  that  he  slipped  and  fell  in  the  street 
while  trying  to  board  a  cable  car. 

Held,  that  it  was  erroneous  for  the  court  to  refuse  the  defendant's  request 
that  the  witness  read  the  entry  in  the  blotter,  and  state  whether  or  not  the 
entry  had  been  correctly  read  to  him  by  the  sergeant  of  police  a  few  days 
before  the  trial,  and  that  the  sergeant  testify  whether  or  not  he  had  correctly 
read  the  entry  in  the  blotter  upon  that  occasion. 

Sullivan  «.  Metbopolitan  Stbeet  R.  Co 491 

13. Fire  caused  by  sparks  from  a  locomotive — negligence  on  the  part  of 

the  railroad  company,  how  established.]  In  an  action  against  a  railroad  com- 
pany, by  the  owner  of  premises  whicn  were  destroyeaby  fire  communicated 
by  sparks  emitted  from  one  of  its  locomotives,  it  is  mcumbent  upon  the  plain- 
tiff to  show  that  the  locomotive  in  question  was  not  equipped  with  a  proper 
spark  arrester,  or  that,  being  so  equipped,  it  had  become  out  of  repair  and 
in  such  a  bad  condition  as  to  emit  sparks  or  cinders  of  unusual  size,  and  that 
the  defective  condition  was  due  to  the  neglect  of  the  defendant's  servants, 
and  that  such  defect  had  existed  a  sufficient  length  of  time  to  indicate  that 
there  had  not  been  a  proper  inspection  on  the  part  of  the  defendant  or  the 
defendant's  employees.    Peck  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 110 

14. A  verdict  should  not  rest  on  conjecture.]    Where  in  such  an  action 

it  appears  that  the  fire  occurred  May  2,  1895,  and  that  the  spark  arrester  was 
out  of  order  on  May  twenty  ninth  following,  the  court  should  not  allow  the 
jury  to  speculate  as  to  the  time  when  the  spark  arrester  became  out  of 
order.    Id. 

15. A  boy  falling  when  four  feet  in  front  of  the  fiorses  of  a  horse  ear 

and  killed.  ]  In  an  action  brought  to  recover  damages  resulting  from  the  death 
of  the  plaintiff's  intestate,  it  appeared  that  the  latter,  a  boy  about  ten  years 
of  age,  while  attempting  to  cross  the  tracks  of  the  defendant's  railw^ay  about 
ten  o'clock  at  night  at  a  dark  point  where  there  was  no  crossing,  fell  when 
about  four  or  five  feet  in  front  of  the  horses  a'ttached  to  one  of  the  defendant's 
horse  cars,  and  that,  althouffh  the  car  could  be  stopped  within  six  feet  and 
the  distance  between  the  collar  of  the  horses  and  the  rim  of  the  front  wheel 
was  about  fifteen  feet,  the  car  was  not  stopped  until  the  front  wheel  rested 
upon  the  boy's  leg.  There  was  evidence  that,  at  the  time  the  boy  fell,  the 
driver  had  his  head  turned  to  the  right  talking  to  some  one. 

Held,  that  the  complaint  was  properly  dismissed,  as  the  evidence  did  not 
justify  an  inference  that  the  driver  was' negligent. 

De  Ioia  v.  Metropolitan  Street  R.  Co 455 

16.  ContHhutory  negligence.]    Semble,  that,  as  the  boy  was  sui  juris, 

his  attempt  to  cross  the  track  at  the  time  and  under  the  circumstances  in 
which  he  did,  when  the  car  was  not  more  than  ten  feet  distant,  constituted 
contributory  negligence.     /(/. 

17.  Duty  of  the  court  to  state  what  act  or  omission  of  the  defendant 

"was  claimed  to  constitute  negligence.]  In  an  action  brought  to  recover  cfamages 
for  the  death  of  a  carpenter  employed  by  the  defendant,  who,  while  at 
work  on  a  trench  which  had  been  cut  in  the  side  of  a  precipitous  bank  (to 
accommodate  a  supply  pipe  running  from  the  top  of  the  bank  to  the 
defendant's  power  house  below),  and  had  been  blasted  out  during  the  pre- 
ceding winter,  was  killed  by  the  fall  upon  him  of  a  mass  of  earth  and  stones 
from  the  sides  of  the  trench,  from  which  like  material,  loosened  by  the 
frost,  had  fallen  earlier  in  the  season,  the  defendant,  where  the  complaint 
do(*s  not  allege  any  specific  duty  or  negligence  of  the  defendant,  other  than  the 
duty  of  providing  a  safe  place,  **  so  far  as  that  could  be  done  by  the  exer- 
cise of  reasonable  care,"  is  entitled  to  have  the  court  inform  the  jury  what 
act  had  been  done  or  omitted  by  the  defendant  which,  in  the  eye  of  the 
law,  constituted  negligence,  and  to  a  cluirgo  in  that  respect  definite  and 
specific.    Batty  I?.  Niagara  Falls  H.  P.  &  Mfg.  Co 98 
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18. A  person  standing  in  a  pataage  to  an  elevator,  in  broad  daylight, 

^een  to  fall  backwards  into  the  sfutft,  where  he  is  killed  —  contributory  negli- 
gence.^ In  an  action  to  recover  damages  resulting  from  the  death  of  the 
plaintiff's  intestate,  caused  by  the  alleged  negligence  of  the  defendant,  it 
appeared  that  the  defendant  maintained  an  elevator  shaft  which  opened  upon 
a  public  street,  the  distance  from  the  outer  edge  of  the  door  sill  to  the  ele- 
vator shaft  being  about  four  feet  eight  inches,  and  the  construction,  location 
and  situation  of  the  shaft  being  obvious  to  any  one;  that  about  ooe  o'clock 
on  a  very  bright  afternoon,  the  plaintiff's  intestate  was  seen  standing  in  the 
passage  to  the  elevator  with  his  face  towards  the  street,  and  was  aftciward 
seen  to  fall  backward  into  the  shaft  where  he  was  killed  by  the  descending 
elevator. 

Held,  that  there  was  nothing  to  show,  or  from  which  an  inference  could  be 
drawn,  that  the  plaintiff's  intestate  was  free  from  contributory  negligence, 
and  that  the  complaint  was  properly  dismissed.     Rudolph  v.  Montant 896 

19. A  pedestrian  falling  upon  a  crosswalk  covered  with  ice  and  snow  — 

ijohen  the  failure  to  remove  it  does  not  constitute  negligence.^  On  the  26th  of 
December,  1894,  there  was  a  fall  of  snow  in  the  city  of  New  York,  which 
was  followed  by  sleet  and  rain,  which  ended  on  the  twenty -seventh  in  a 
second  fall  of  snow,  making  a  total  snowfall  during  the  two  days  of  eight 
and  two-tenths  inches;  thereafter,  until  December  thirtieth,  the  thermometer 
continued  below  the  freezing  point,  and  there  was  no  time  in  the  interval 
when  the  snow  w^ich  fell  on  the  twenty-seventh  was  not  frozen  to  the  side- 
vralks  and  streets.  On  December  thirtieth,  a  person,  while  walking  down 
Fifth  avenue,  slipped  on  the  crossing  at  Fifty-sixth  street,  which  was  covered 
with  ice  and  snow,  packed  down  and  frozen  in  ridges,  and  fell  and  broke 
her  leg. 

Held,  that  the  city  of  New  York  was  not  guilty  of  such  negligence  in  per- 
mitting the  crosswalk  to  be  incumbered  with  ice  and  snow  as  rendered  it 
liable  for  the  injury.     Staley  v.  The  Mayor 698 

20.  A  child  injured  by  a  motor  car  running  at  such  speed  that  it  could 

not  be  stopped  within  forty  feet — it  presents  a  question  of  fact. ^  Tiie  question 
whether  a  motorman  in  charge  of  a  heavy  electric  street  car  is  negligent 
in  permitting  it  to  acquire  such  a  nite  of  speed,  while  running  down  a  steep 
grade  in  a  populous  street  in  the  city  of  New  York,  that  it  cannot  be  stopped 
within  a  distance  of  forty  feet,  in  order  to  avoid  striking  a  child  upon  the 
track,  is,  in  an  action  brought  by  the  child  against  the  street  railway  com- 
pany to  recover  damages  for  tlie  injuries  thus  sustained,  a  question  of  fact 
for  the  jury  and  not  one  of  law  for  the  court. 

FULLERTON  V.   METROPOLITAN  STREET  R.  Co 386 

21.  Allowable  speed  of  a  car  in  Neio  York  dty,^    Sernble,  that,  except 

in  an  extreme  case,  the  propulsion  of  a  street  car  at  any  given  rate  of  speed 
in  any  street  in  the  city  of  New  York,  cannot  be  said  to  constitute  negli- 
gence as  matter  of  law.     Id. 

22.  Failure  of  a  hotel  owner  to  provide  a  room  with  a  rope  to  be  used  in  case 

of  fire  —  waiver  by  a  guest  of  a  right  of  action  for  injunes  resulting  from  such 
failure.^  A  guest  in  a  hotel  who,  without  complaint,  occupies  a  room  for  a 
period  of  six  months,  with  knowledge  that  it  was  not  furnished  with  any 
**rope  or  other  appliance"  to  be  used  in  case  of  fire,  and  who,  on  the 
occasion  of  a  fire,  through  fear  or  confusion,  neglects  to  avail  herself  of  a 
fire  escape  directly  under  one  of  the  windows  of  the  room,  but  jumps  to 
th(i  ground,  must  be  considered  to  have  waived  nil  right  to  maintain  an  action 
against  the  owner  of  the  hotel  for  injuries  received  by  reason  of  his  failure 

to  supply  the  room  with  a  rope.     Armaindo  r.  Ferguson 160 

28. FaZl  of  a  derrick  as  a  result  of  the  breaking  of  a  cable  —  the  master  is 

not  liable  for  the  manner  in  which  material  supplied  by  him  is  used.^  The 
manner  in  which  workmen,  engaged  in  erecting  a  derrick  intended  to  be 
employed  in  prosecuting  the  master's  work,  use  materials  selected  by  their 
foreman  from  among  those  supplied  by  the  master,  is  a  detail  of  the  "work, 
and  in  an  action  against  the  master  by  one  of  his  employees  who  is  injured 
as  a  result  of  the  fall  of  the  derrick,  consequent  upon  the  breaking  of  a 

App.  Div.— Vol  XXX-VII.         S« 
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CAbleso  selected,  the  jurv  should  be  charged  that  if  the  cable  was  reasonably 
proper  for  the  work,  aua  broke  because  of  the  manner  in  which  it  was  used 
by  the  men  who  erected  the  derrick,  the  master  is  not  liable. 

Yaw  t>.  Whitmore 98 

NEGOTIABLE  PAPEB  AND  NOTES  ~  Law  reUUing  to. 

See  Bills. 

NEW  TBIAL—  Uie  of  intoxicating  liquor  by  the  jury  which  requires  that 
a  verdict  be  set  aside. 

See  Patkick  v.  Victor  Knitting  Mills  Co 7 

NEW  TOBK  CITY — Bastardy  proceedings  —  residence  of  Vie  prospectite 
mother  in  the  borough  of  Manhattan  gives  jurisdiction  to  tJie  Special  Sessions  — 
it  is  not  affected  by  Tier  subsequent  removal. 

See  Keller  v,  Mertens 497 

Negligence  —  a  pedestrian  falling  upon  a  crosswalk  in  New  York  city 

covered  with  ice  and  snow  —  wJten  the  failure  to  remove  it  does  not  constitute 

ce. 
See  Staley  v.  The  Mayor 598 

Allowable  speed  of  a  street  car  in  New  York  city. 

See  Fullerton  v.  Metropolitan  Street  R.  Co. 886 

NON-BESIDENCE: 

See  Domicile. 

NOTARY — Accommodation  indorsers  —  admission  of  protest  and  notice 
t?iereof. 

See  Chapman  v.  Ooden 355 

NOTICE  —  Sheriff's  sale  —  sale  under  execution,  of  goods  in  possession  of  a 
party,  other  than  the  judgment  debtor,  wJio  Jieldpart  of  them  under  a  bill  of  sale 
from  a  stranger,  and  part  tinder  a  moiigage  given  by  the  judgment  debtor — 
duty  of  the  sheriff  Jiaving  notice  of  this  fact, 

i8^  Sharp  t;.  La  MY 136 

Constitutional  law  —  street  opening  proceedings — a  statute  providing 

for  notice  to  one  class  of  j)ersons  but  not  to  another  held  to  be  constitutional  as  to 
the  former  —  de  minimis  non  curat  lex. 

See  Matter  op  Oneida  Street 266 

Landlord  and  tenant —  renewal  of  a  lease  if  written  notice  by  the  lessors 

that  they  would  pay  for  improvements  by  tfie  lessee  be  not  given  —  what  notice  is 
insufficient. 

See  Matter  of  Coatsworth 295 

NUISANCE  —  .Boar^Z  of  health  of  the  city  of  Glean— its  authority  to  cause 
tlie  removal  of  part  of  a  building  rendered  dangerous  by  afire  —  burden  of  proof 
that  the  building  was  a  nuisance. 

See  Smith  v.  Irish  220 

OBSTBUCTION  —  QT  watercourses. 
See  Watercourse. 

OFFENSE : 

See  Crime. 

OFFICER —  Contract  — made  by  tJie  board  of  education  of  the  city  of  Roches- 
ter— proof  of  a  conspiracy  by  which  tlie  bidder  acted  for  a  member  of  the  board 
— competency  of  the  acts  and  declarations  of  each  conspirator  against  all. 

See  IlErGHES  r.  Board  op  Education 180 

Town  board  of  education  —  remoral  of  members  thereof  by  'the  State 

Sapenntcndent  of  Public  Instruction  —  wJiat  action  on  their  part  is  not  suf 
ficient  to  justify  it. 

See  People  ex  rel.  Light  r.  Skinner 44 

Of  a  corporation. 

See  CoiiPOKATiON. 
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OLEAN — Board  of  health  of  the  city  of  Olean — its  authority  to  eaiue  the 
removal  of  part  of  a  auilding  rendered  dangeroue  by  afire  —  burdm  of  proof  that 
the  building  was  a  nuisance. 

See  Smith  «.  Ibish 220 

ORAL  AGBEEMSNT : 

See  Contract. 

OBAL  EVLDENCE : 

See  Eyidbngb. 

OSDE&: 

See  Motion  And  Order. 

ORDINANCE —  Of  municipalities,  construction,  etc.,  of. 
See  Municipal  Corporation. 

PARTNEBSTTIP  —  Where  one  partner  dies  and  his  executor  conveys  his 
interests  to  his  copartner — a^ts  of  a  landlord  which  operate  to  discharge  the  dece- 
dent's estate  from  liability  for  rent  of  premises  occupied  by  tlie  firm  and  there- 
after  by  the  survivor.'^  1.  After  the  death  of  one  of  two  copartners,  the  sur- 
viving i)artner  continued  to  occupy  the  premises  in  which  the  copartner- 
ship business  liad  been  carried  on,  and  subsequently  the  executor  of  the 
deceased  partner  conveyed  the  interest  of  his  testator  in  the  business  to  the 
surviving  partner,  in  consideration  of  the  latter's  assuming  the  firm  liabili- 
ties. SuDsequently,  the  landlord  of  the  premises  in  which  the  business  of 
the  copartnership  and  of  the  surviving  partner  was  carried  on,  with  knowl- 
edge of  the  transfer  by  the  executor  of  the  deceased  partner,  had  an  adjust- 
ment of  accounts  with  the  surviving  partner,  and  included  in  his  statement  a 
note  given  by  the  firm  before  the  death  of  the  partner  for  rent  then  due, 
and  credited  thereon  whatever  payments  had  been  made  by  the  surviving 
partner,  and  also  whatever  accounts  the  surviving  partner  or  the  firm  had 
against  him;  and  the  entire  account,  thus  commingled,  was  liquidated  by  the 
surviving  partner  paying  a  part  and  giving  his  individual  note  for  the  bal- 
ance. The  surviving  partner  having  failed,  the  landlord  brought  an  action 
against  him  for  the  amount  of  the  indebtedness,  and  recovered  judgment 
therein,  and,  execution  having  been  returned  unsatisfied,  he  brought  an 
action  against  the  legatees  of  the  deceased  partner,  without  offering  to  sur- 
render the  note  or  cancel  the  judgment,  or  assailing  as  fraudulent  the  trans- 
fer from  the  executor  of  the  deceased  partner  to  the  surviving  partner,  or 
the  conduct  of  the  surviving  partner  in  ^ving  the  note. 

Held,  that  the  action  could  not  be  maintained,  as  it  was  evident  that  the    - 
landlord  intended  to  treat  the  surviving  partner  as  his  exclusive  debtor. 

Howell  v.  Wallace 325 

2. When  a  person  contributing  capital  and  entitled  to  a  share  of  the  net 

profits,  alth/>ugh  not  liable  for  losses,  is  a  partner.]  After  the  execution  of  a 
lease  of  a  summer  hotel,  which  provided  that  the  tenant  should  pay  as  rental 
fifteen  pei:  cent  of  the  gross  receipts  of  the  business,  and  expressly  stipulated 
that  the  tenant  should  not  contract  any  indebtedness  for  which  the  landlord 
should  be  responsible,  and  that  he  should  not  use  the  name  of  the  landlord 
in  said  business  without  the  latter's  written  authority,  the  parties  entered 
into  a  further  agreement  by  which  the  landlord  agreed  to  supply  all  the 
capital  required  to  maintain  the  hotel  during  the  term,  in  consideration  of 
which  he  was  to  receive  one-fourth  of  the  net  profits  arising  from  said  busi- 
ness after  the  terms  of  the  lease  should  have  been  complied  with;  that  the 
landlord  should  have  the  custody  of  all  the  receipts  of  the  business,  and 
that  the  tenant  was  to  devote  his  entire  time  to  the  management  of  the  hotel 
business,  and  was  entitled  to  draw  moneys  not  exceeding  a  specified  sum  per 
week  to  meet  his  necessary  expenses,  all  amounts  so  drawn  to  be  deducted 
from  the  three-fourths  of  the  net  profits  to  which,  on  the  division  thereof, 
he  was  to  be  entitled. 

Held,  that  the  agreement  constituted  the  landlord  and  the  tenant  partners 
in  the  management  of  the  business,  although  there  was  no  provision  therein 
that  the  landlord  should  contribute  to  the  loSvSes  incurred; 

That  the  landlord  was  liable  for  the  value  of  goods  furnished  for  use  in  the 
hotel  during  the  term  of  the  lease.    Hull  v.  Barth 859 
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Hutband  and  mfe — exUnt  of  a  hutband!s  authority  to  tue,  to  pay  hi$ 

-awn  ddft,  nioney  deposited  by  him  in  his  toife**  name  —  her  consent  not  implied 
Jrom  a  previous  transaction  —  effect  of  the  money  being  withdrawn  by  him  as  a 
partner  from  the  firm  with  which  it  was  afterwards  deposited. 

See  Heayenrich  v.  Heavenrich 450 

PARTY —  The  State,  in  a  court  cf  equity,  is  subfeet  to  the  same  rule  applicable 
to  ordinary  suitors — an  injunction  will  not  be  granted  upon  its  application, 
unless  ir^wry,  actual  and  material,  and  not  merely  fanciful,  is  shown. 

See  People  v.  Mould 35 

Action  by  t?ie  People  on  a  bond  given  by  a  depositary  of  court  funds — 

transfer  thereof  by  check  —  liability  for  moneys  deposited  before  the  bond  was 
yiven. 

See  People  v.  Sheppard 119 

Action  to  foreclose  a  mechanic*s  lien  —  a  prior  mortgagee  is  not  a  proper 

party  to  it. 

-See  Brown  v.  Danporth 821 

Continuance  after  majority  of  an  action  begun  by  an  infant  by  his 

jguardian  ad  litem. 

See  Breese  v.  Metropolitan  Life  Ins.  Co 152 

PAYMENT  —  Delivery  of  a  bank  book  and  the  execution  of  a  paper  in  *'  part 
payment  of  the  loss  "  by  a  fire  caused  by  the  son  of  the  party  making  the  delivery 
—  when  it  constitutes  neither  a  voluntary  payment  on  a  compromise  nor  a  gift. 

See  Bishop  o.  Corning 345 

Waiver  of —  insurance  policy  —  when  tfie  premium  is  payable  upon  its 

delivery  —  its  delivery  unthoul  such  payment  is  not  a  waiver. 

See  Babcock  v.  Baker 558 

PENAL  CODE—  §  165—  Crime  of  procuring  audit  of  a  false  claim ^-aUe- 
Rations  of  facts  essential  thereto  which  also  state  another  crime. 

See  People  v.  Klipfel 234 

§  487,  subd.  3,  §  488,  snbd.  1  —  Arson -- proof  of  the  commission  of 

crimes  of  like  chai'acter  to  tlvose  charged  in  an  indictment  —  question  as  to  illicit 
intercourse,  tending  to  impair  the  moral  character  of  the  prisoner,  asked  on  his 
cross-examination. 

See  People  v.  Smith 280 

I  672  —  Crime  of  procuring  audit  of  a  false  claim  —  allegations  of  facts 

essential  tfiereto  which  also  state  another  cnme. 

See  People  v.  Klipfel 224 

See  Crime. 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PERFORMANCE  —  Of  contracts. 
See  Contract. 

PERSONAL  VBXy^'E'RTY'- Conversion— property  misplaced  on  a  slup  —  a 
question  for  the  jury  whether  the  presumption  arising  from  its  nondelivery  was 
rebutted.]  In  an  action  to  recover  damages  for  the  conversion  of  a  box  of 
photograph  negatives,  it  appeared  that  the  plaintiff's  assignor  was  a  pas- 
senger upon  the  defendant's  stenmiship,  and  had  delivered  the  box  to  one  of 
the  cabin  stewards;  that  upon  the  arrival  of  the  steamer,  the  box  could  not 
be  found;  that  for  some  weeks  thereafter  the  plaiutifT's  assignor  made 
Inquiries  of  tlic  defendant  for  the  box,  until  he  was  finally  .told  that  it  ooiild 
not  be  found,  but  that  some  months  after  the  commencement  of  the  action, 
it  was  found  in  a  locker  in  the  forepeak  of  the  ship.  The  chief  officer  testi- 
fied that  during  a  certain  voyage  (whether  the  one  on  which  the  plaintiff^s 
assignor  was  a  passenger,  or  a  subsequent  one,  he  could  not  say)  he  ordered 
certain  boxes  of  signals,  which  were  similar  in  shape  to  the  box  of  negatives, 
to  be  moved  to  this  locker,  and  upon  subsequently  calling  for  a  box  of  sig- 
nals, a  box  was  brought  to  him  which  proved  to  be  the  box  of  negatives;  it 
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appeared  that  no  thorough  search  was  made  for  the  negatives,  although  the 
plaintiff's  assignor  testim'd  that  he  participated  in  an  inspection  of  those 
parts  of  the  ship  where  the  missing  box  was  likely  to  be. 

Held,  that  the  jury  were  authorized,  upon  the  evidence,  to  find  that  after 
repeated  demnnds  by  the  owner  for  his  property,  the  defendant,  although  in 
possession  of  it,  refused  to  deliver  it  to  him;  and  that  whether  the  defendant 
had  successfully  rebutted  the  presumption  of  conversion  arising  therefrom, 
was  for  the  jury  to  determine.    Wamslet  v.  Atlas  Steamship  Co 558 

Chattel  mortgage  —  conveyance  of  pergonal  property  to  be  void  upon  pay- 
ment of  a  promissory  note^  but  absolute  if  the  note  be  not  paid  in  the  lifetime  of 
the  transferer  —  right  of  the  personal  representatives  of  the  transferer  to  redeem 
—  such  right  cannot  be  surrendered — form  of  pleading  in  an  action  to  redeem. 

See  Hughes  v.  Harlam 528- 

Conversion — an  answer  not  entitling  the  defendant  to  sliow  that  he  took 

the  goods  under  authority  from  a  third  person. 

See  Blum  v.  Lanofeld 590 

-  Possession  by  a  third  person  of  property  levied  on  is  evidence  of  his  title 
thereto. 

See  Attachment. 

A  judgment  recovered  and  satisfied  for  the  amount  of  coupons  transfers 

the  title. 

See  Kelly  v.  Forty-second  Street  R.  Co 500* 

Sales  of. 

See  Sale. 

See  Legacy. 

PLEADIKGh —  Admissions  as  to  the  plaintiff's  possession,  before  maturity,  of 
an  accommodation  note.]  1.  Where  an  allegation  contained  in  the  complaint  in 
an  action  against  the  maker  of  a  promissory  note,  to  the  effect  that  the  note 
indorsed  by  the  payee  *'came  for  value  before  maturity  lawfully  into  the 
possession  of  the  plaintiff,"  is  admitted  by  a  failure  to  deny  it  in  the  answer, 
an  allegation  contained  in  the  answer  that  the  note  was  made  by  the  defend- 
ant for  the  accommodation  of  the  payee,  who  was  to  "pay  the  same  at 
maturity,  as  the  plaintiff  well  knows,"  does  not  constitute  a  defense,  as  the 
knowledge  of  the  plaintiff  at  the  time  when  the  answer  was  interposed  is 
immaterial. 

Semble,  that  the  plaintiff  being  a  holder  for  value  before  maturity,  the 
fact  that  he  took  the  note  with  knowledge  that  it  was  accommodation  paper 
would  not  defeat  a  recovery  against  the  accommodation  maker. 

A  subsequent  allegation  in  the  answer,  to  the  effect  that  the  plaintiff  took 
the  note  after  maturity,  with  knowledge  that  it  was  accommodation  paper, 
is  not  objectionable  as  being  inconsistent  with  the  admission  referred  to, 
where  it  appears  that  the  allegation  in  question  had  no  relation  to  the  plain- 
tiff's original  possession,  but  referred  to  the  fact  tliat  the  plaintiff,  after 
becoming  possessed  of  the  note,  had  transferred  it  to  another,  and  that  long 
after  maturity  he  paid  the  estate  of  the  transferee  the  amount  due  upon  the 
note  and  took  it  back.    Pryor  v.  S torke 364 

2. Will  —  action  to  determine  its  ralidity  —  what  complaint  is  insufficient 

to  sustain  an  action  under  section  2658a  of  the  Code  of  Civil  Procedure.]  The 
complaint  in  an  action  alleged  the  execution  of  a  will  by  which  the  testatrix 
devised  to  the  plaintiff  ana  the  defendant  Clarence  Ocobock  a  certain  house 
and  lot ;  that  subsequently  the  defendant  Ella  P.  Eeles,  by  means  of  fraud 
and  undue  influence,  induced  the  testatrix  to  execute  a  second  will,  by 
which  she  devised  her  entire  estate,  real  and  personal,  to  other  persons  at  a 
time  when  she  was  not  competent  to  do  so,  and  that  the  second  will  was 
admitted  to  probate.  The  complaint  did  not  allege  that  the  testatrix  at  the 
time  of  her  death  or  at  the  time  she  made  the  second  will  was  the  owner  of 
the  house  and  lot  devised  to  the  plaintiff  and  the  defendant  Clarence  Oco- 
bock under  the  first  will,  or  that  said  house  and  lot  was  disposed  of  by  the 
terms  of  the  second  will,  or  that  the  plaintiff  was  an  heir  at  law  or  next  of  kin 
of  the  testatrix,  or  a  devisee  or  interested  in  or  under  the  second  will. 
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Held,  that  the  complaint  did  not  state  facts  sufficient  to  entitle  the  plain- 
tiff to  maintain  an  action  under  section  d653a  of  the  Code  of  Civil  Procedure 
to  determine  the  validity  of  the  second  will.    Ocobock  v.  Eeles 114 

3. Complaint  —  where  the  facts  stated  entitle  the  plaintiff  to  some  rdi^, 

although  not  to  tfiat  demanded,  a  demurrer  will  not  lie.]  The  complaint  in  an 
action  alleged  that  the  plaintiff  and  a  third  party  sold  and  delivered  to  the 
defendant  certain  personal  property,  including  the  good  will  of  a  business 
theretofore  carried  on  by  them,  for  a  certain  sum,  whicn  the  defendant  agreed 
to  pay  **  out  of  the  proceeds  of  the  business  to  be  done  through  the  property 
/ana  good  will  hereby  sold,"  three-fifths  thereof  to  the  third  party  in  weekly 
payments  of  $150,  and  two-fifths  thereof  to  the  plaintiff  in  weekly  pay- 
ments of  $100 ;  that  the  defendant  had  sold  and  disposed  of  the  personal 
property  and  abandoned  the  business,  having  paid  the  plaintiff  only  the  sum 
of  $150,  and  that  the  plaintiff  had  demanded  an  accounting  which  had 
been  refused.  The  complaint  demanded  as  relief  that  an  accounting  be  had 
under  the  agreement  ana  a  judgment  for  the  balance  which  might  be  found 
to  be  due  to  the  plaintiff,  and  such  other  and  further  relief  as  might  be  just. 

Held,  .that  a  demu«*rer  interposed  to  such  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  ot  action  could  not  be  sus- 
tained as,  although  the  plaintiff  might  not  be  entitled  to  an  accounting,  he 
was  clearlv  entitled  to  some  relief  upon  the  facts  stated. 

MiDDLBTON  V.  AMES 510 

4. Conversion  —  an  answer  not  entitling  the  defendant  to  show  that  fie 

took  the  goods  under  authority  from  a  third  person.]  Where  the  answer  inter- 
posed in  an  action  of  conversion  admits  that  the  plaintiff's  intestate  was  the 
owner  and  entitled  to  the  possession  of  the  goods  in  controversy  at  the  time 
mentioned  in  the  complaint,  and  does  not  justify  their  taking  under  any 
authority  from  or  in  the  right  of  a  third  person,  evidence  tending  to  show 
that  the  defendant  took  them  under  such  authority  or  in  such  right  is 
immaterial  under  the  pleadings.    Blum  v.  Lakgfbld .' .  590 

5. Evidence  that  the  defendant  teas  present  at  a  conversation  witfi  the 

plain  tiff  *s  intesate.]  Semble,  that  in  such  a  case  the  defendant  is  not  pre- 
cluded by  section  829  of  the  Code  of  Civil  Procedure  from  testifying  that 
he  was  present  at  a  conversation  which  took  place  between  the  plaintiff's 
intestate  and  the  third  person.    Id. 

6. Nonsuit  — proof  under  a  claim  of  a  breach  of  a  contract  of  employ  * 

ment,  of  an  agreement  merely  to  give  the  plaintiff  a  trial.  J  Where  the  com- 
plaint in  an  action  alleges  the  breach  of  a  contract  by  which  the  defendant 
agreed  to  employ  the  plaintiff  *'  for  the  theatrical  season  of  1895-1896,  consist- 
ing of  about  forty  weeks,"  and  it  appears  upon  the  trial  that  the  defendant 
onl^  agreed  to  give  the  plaintiff  a  trial  and  if  she  performed  the  part 
assigned  to  her  satisfactorily  to  employ  her,  but  not  for  anv  definite  time, 
the  plaintiff,  having  made  no  request  .to  amend  her  complaint  or  to  con- 
form it  to  the  prooT,  should  be  nonsuited  and  is  not  entitled  to  complain 
if  the  court  directs  a  verdict  in  her  favor  for  nominal  damages. 

Thill  v.  Hoyt 521 

7. Failure  to  serve  a  hill  of  particulars  —  the  whole  answer,  containing  a 

general  denial,  a  defense  of  payment  and  a  counterclaim,  should  not  be  stricken 
out.]  Where  an  answer  consists  of  a  general  denial,  a  defense  of  pavment  and 
a  counterclaim,  the  failure  of  the  deu*ndant  to  comply  with  an  order  requir- 
ing him  to  serve  a  bill  of  particulars  of  vth& defence. and'ebunt^rclaim  should 
not  be  visited  with  the  penalty  of  having  the  whole  answer  stricken  out. 

Semhle.  that  an  order  should  be  made  in  accordance  with  section  581  of  the 
Code  of  Civil  Procedure,  precluding  him  from  giving  evidence  in  support  of 
the  counterclaim  and  defense.    Raff  v.  Kostbr,  Bial  &  Co 584 

8. A  fraudulent  alteration  of  a  paper  in  defendant's  possession  need  not 

be  pleaded  by  the  plaintiff.]  Where  the  defendant  in  an  action  produces,  on 
the  trial  thereof,  as  a  defense  thereto,  a  paper  executed  by  the  plaintiff  which, 
since  its  execution,  has  been  in  the  sole  possession  of  the  defendant,  the 
plaintiff  is  not  precluded  from  showing  that  the  paper  has  been  fraudulently 
altered  because  such  alteration  has  not  been  pleaded  by  him. 

Breese  v.  Metropolitan  Life  Ins.  Co 152 
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PLEADING  —  Ckmtinusd.  paob. 

Alternative  writ  of  mandamus  to  compel  the  eUrk  cf  the  Municipal  Court 

of  New  York  to  isnte  an  execution  and  deliver  a  transcript  of  a  judgment  — 
demurrable  where  it  does  not  recite  jurisdictional  faUs — negativing  matters  of 

See  People  bx  rel.  Batchelor  v.  Bacon 414 

Life  insurance  policy  —  issued  after  the  passage  of  section  92  of  tJie 

Ins^irance  Law  —  the  defense  of  forfeiture  for  non-payment  <3f  premiums  must 
allege  the  mailing  of  a  thirty  day^  notice. 

See  FiBCHEK  v.  Metropolitan  Life  Inb.  Co 575 

Excuse  for  non-performance  where  performance  is  pleaded. 

See  Vaughn  Machine  Co.  v.  Quintard 868 

Form  of  pleading  in  an  action  to  redeem. 

See  Hughes  v.  Harlam ....  528 

In  criminal  actions. 

See  Indictment. 

POUCX'  —  Cf  insurance. 
See  Insurance. 

POSSESSION  —  By  a  third  person  of  property  levied  on  is  evidence  of  his  title 
tliereto. 

See  Attachment. 

POWES  —  Cf  courts. 
See  Court. 

Cf  attorney. 

See  Principal  and  Agent. 

PBACTICE  —  Highway  Law — laying  out  a  highway — failure  to  serve  notice 
upon  owners  and  occupants  of  the  land — the  objection  may  be  made  by  a  highway 
commissioner  in  opposition  to  a  proceeding  for  a  mandamus  commanding  him  to 
open  the  higJiway. 

See  People  ex  rel.  Smith  v.  Allen 248 

Constitutional  law  —  street  opening  proceedings  —  a  statute  providing 

for  notice  to  one  class  of  persons  but  not  to  another  field  to  be  constitutional  as  to 
the  former  —  de  minimis  non  curat  lex. 

See  Matter  of  Oneida  Street 266 

Failure  to  serve  a  bill  of  particulars — the  whole  answer,  containing  a 

general  denial,  a  defense  of  payment  and  a  counterclaim^  should  not  be  stricken 
out. 

See  Raff  v.  Eobter,  Bial  &  Co 584 

Bill  of  sale  —  assumption  by  the  vendee  of  debts  of  the  vendor — no  demand 

is  necessary  to  put  the  vendee  in  default. 

See  Marks  v.  Enolund 589 

Cei'tiorari  —  remedy  of  the  party  to  whom  it  is  addressed  when  its  require- 
ments are  too  broad. 

See  People  ex  rel.  Fitz  Gerald  v.  Feitner 862 

Bank  deposit  —  what  is  sufficient  evidence  of  the  banks  refusal  to  pay  it 

—  an  objection  not  taken  is  waived. 

See  Delahuntt  v.  Central  National  Bank 484 

Continuance  after  majority  of  an  auction  begun  by  an  irtfant  by  his 

guardian  ad  litem. 

See  Breese  v.  Metropolitan  Life  Ins.  Co 152 

In  regard  to  the  review  of  adjudicalions. 

See  Appeal. 

Relating  to  attachments. 

See  Attachment. 

—  In  criminal  cases. 
See  Crime. 

Relating  to  proceedings  by  mandamus. 

See  Mandamus. 
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Belating  to  motions  and  orderB. 

See  Motion  and  Order. 

Helating  to  plecidings. 

See  Pleading.. 

Belafing  to  the  granting  of  neto  trials. 

See  New  Trial. 

Helating  to  the  trial  of  auctions. 

See  Trial.  paob. 

PBEFESENCE  —  Sermces  for  cartage  rendered  to  an  assignor*  which  do  not 
give  the  claimant  a  prtferenee  in  the  payment  therefor  by  the  assignee  for 
creditors. 

See  Absignmbnt. 

PBEMIUM—  Of  insurance. 
See  Insurance. 

PRESIDENT—  Of  a  corporation  — his  right  to  inspect  its  stock  hook. 
See  Corporation. 

PRINCIPAL  AND  AOfEST  —  Beal  estate  broker^s  commissions— only  one 
broker  is  entitled  t?iereto.]  1.  An  owner  of  property  may  empower  as  many 
brokers  to  sell  it  as  he  sees  fit,  but  only  the  broker  who  produces  a  pur- 
cliaser  ready  and  able  to  purchase  on  the  owner's  terms  becomes  entitled  to 
commissions.    Freedman  v,  Hayemeter 518 

2. Sale  of  property  by  the  owner  through  one  firm  of  brokers  while  another 

firm  is  negotiating  on  belujSfof  the  same  purchasers.]  An  owner  of  property 
who  had  authorized  a  firm  of  real  estate  brokers  to  sell  it  for  ^800,000.  was 
approached  by  another  firm  of  real  estate  brokers  who  offered  $275,000  for  it, 
which  offer  was  declined,  the  owner  stating  that  he  would  take  $290,000. 
Thereafter  a  member  of  the  second  firm  of  brokers  informed  the  owner 
that  he  was  negotiating  for  a  sale  of  the  property  to  "Fi'ederick  G.  Jen- 
nings on  behalf  of  Mr.  McCullough  and  for  himself  as  one  of  the  heirs,  or 
rather  on  behalf  of  his  wife  and  other  members  of  the  Trenor  Park  estate," 
to  which  the  owner  replied,  "  I  have  no  negotiations  with  those  people;  you 
may  go  on,  and  if  I  sell  them  the  property  you  will  be  entitled  to  a  com- 
mission." At  a  later  interview  the  owner  informed  the  same  broker  that 
$285,000  was  the  lowest  price  he  would  take  for  the  property.  Subse- 
quently, however,  the  owner,  through  the  first-mentioned  firm  of  brokers, 
entered  into  a  contract  for  the  sale  of  the  premises  for  $275,000  to  one  Edward 
C.  Wilde,  who  he  supposed  was  acting  for  himself,  but  discovered  when  the 
time  arrived  for  the  delivery  of  the  aeed  that  he  was  acting  on  behalf  of 
Frederick  G.  Jennings  and  John  G.  McCullough,  and  the  conveyance  was 
made  to  them. 

Held,  that  as  the  second  firm  of  brokers  did  not  produce  a  purchaser  who 
would  pay  $285,000  for  the  premises,  they  were  not  entitled  to  commis- 
sions Id  the  absence  of  evidence  showing  that  the  owner,  in  selling  through 
the  other  brokers,  acted  in  bad  faith  or  with  intent  to  defraud  the  second  firm 
of  brokers. 

Setfible,  that  the  fact  that  the  owner  knew  that  the  second  firm  of  brokers 
was  negotiating  with  Jennings,  and  that  he  made  the  sale  while  such  nego- 
tiations were  pending,  did  not  alter  the  situation.     Id, 

3. Real  estate — brokered  commissions  —  acceptance  by  an  owner  of  an 

offer  made  by  brokers — sealed  contract  of  sale  to  such  broker  —  conveyance  made 
at  his  request  to  a  third  person  —parol  evidence  is  not  admissible  to  skow  tliat  the 
contract  was  made  for  the  benefit  of  the  third  pej'son.]  An  owner  of  property, 
in  response  to  a  letter  written  to  him  by  a  firm  of  real  estate  brokers, 
went  to  their  office  and  announced  that  he  accepted  an  offer  made  by  them 
in  their  letter  for  the  property,  and  entered  into  a  contract,  under  seal, 
with  one  of  the  brokers  by  which  the  owner  agreed  to  sell  and  the  broker  to 
purchase  the  real  estate.  Before  a  conveyance  had  been  made  in  pursu- 
ance of  the  contract  the  owner  died,  and  his  executors,  at  the  request  of  th& 
broker  who  had  entered  into  the  contract,  conveyed  the  premises  to  the 
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mother  of  such  broker  without  knowledge  that  the  firm  claimed  to  be  acting 
on  their  behalf. 
In  an  action  brought  by  the  firm  against  the  executors,  it  was 
Held,  that  the  firm  was  not  entitled  to  recover  commissions  from  the 
executors; 

That  evidence  that  the  real  estate  brpker  who  signed  the  contract  of  sale 
did  so  at  the  request  of  the  defendants'  testator  for  the  person  to  whom  the 
conveyance  was  subsequently  made  wtis  inadmissible,  as  a  covenant  contained 
in  a  contract,  under  seal,  cannot  be  enforced  against  one  not  a  party  to  the  con- 
tract, nor  can  parol  proof  be  received  for  the  purpose  of  showing  that  it  was 
made  for  the  benefit,  or  on  behalf,  of  some  person  not  in  any  way  appearing 
upon  the  face  of  or  mentioned  in  the  instrument. 

Whitehouse  tJ.  Drisler 526 

4.  Poioer  of  an  attorney  to  a^ee  to  extend  the  time  of  payment  of  a  mort- 
gage.] An  attorney  who  has  been  intrusted  by  a  mortgagee  with  the  duty  of 
making  an  arrangement  with  the  owner  of  the  equity  of  redemption,  whereby 
the  mortgage  may  be  paid  or  secured,  has  authority  to  grant  an  extension  of 
the  time  of  payment  of  the  mortgage,  if  he  deems  it  necessary,  in  order  to 
accomplish  his  object.    Antibdel  v.  Williamson 167 

Action  to  recover  goods  tranrferred  in  discharge  of  the  individual  indebted- 

nets  of  the  consignee  —  acceptance  and  discount  of  the  agents  notes  by  the  princi- 
pal not  a  bar  to  an  action  to  recover  the  goods  —  acts  of  the  a^ent  known  to  the 
principal  inconsistent  with  his  agency,  not  material  as  to  goods  not  sold. 

See  Childs  &  Co.  v.  Waterloo  Wagon  Co. 2^12 

Husband  and  loife  —  extent  of  a  husband* s  authority  to  use,  to  pay  his 

own  debt,  money  deposited  by  him  in  his  wife's  name  —  hei'  consent  not  implied 
from  a  previous  transaction — effect  of  the  inoney  being  withdrawn  by  him  as  a 
partner  from  the  firm  with  which  it  was  afterwards  deposited. 

See  Heavenrich  v.  Heavenrich 450 

Insurance  —  circumstances  justifying  a  finding  that  a  party  issuing  a 

binding  slip  and  a  party  making  an  appraisal  were  agents  qf  an  insurance 
company. 

See  ScHLESiNGER  V.  Columbian  Fire  Ins.  Co 531 

Ba?ik —  duty  of,  to  examine  bonds  deposited  with  it  to  secure  a  loan  made 

by  another  bank —  that  the  act  teas  gratuitous  is  immaterial. 

See  Clinton  Nat.  Bank  v.  Nat.  Park  Bank 601 

Lease  —  negotiations  had  through  a  broker  —  when  they  do  not  establish  a 

completed  contract  of  lease. 

See  Arnold  r.  Rothschild's  Sons  Co 564 

PROBABLE  CAUSE  —  False  imprisonment  —  arrest  of  a  contractor  on  a 
charge  of  grand  larceny —  wh^n  it  is  tcit/u?ut  probable  cause. 
See  False  Imprisonment. 

PROMISSORY  NOTE : 

See  Bills  and  Notes. 

PROOF: 

See  Evidence. 

PROPERTY  —  Personal 

See  Personal  Property. 

Heal. 

See  Real  Property. 

PUBLIC  POLICY—  W?iat  contract  is  contrary  to. 
See  Contract. 

PUBLIC  STREET : 

See  Municipal  Corporation. 

PUBLIC  WORK  — /7i  cities. 

See  Municipal  Corporation. 

App.Div.— Vol.  XXXVII.        87 
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FUBCHASE  —  Of  personal  property. 

See  Sale.  paok. 

PUBPRESTURE —  Whaif  built  by  a  riparian  aicner  without  a  grant  from 
the  State  —  tc?ien  the  State  cannot  compel  its  removal  as  a  purpresture — that  it 
prevents  vessels  from  approaching  tht  side  of  another  dock  is  not  a  reason  for  itt 
removal. 

See  Riparian  Rights. 

KAHjBOAD  —  Board  of  Railroad  Commissioners —  refusal  by,  of  the  certifi- 
cate required  by  section  59  of  tlte  Railroad  Lair  —  irhat  facts  justify  it.]  Upon 
an  application  to  the  Appellate  Division  to  review  the  action  of  the  Board  of 
Railroad  Commissioners  in  refusing  to  grant  the  certificate  required  b}'  sec- 
tion 59  of  the  Railroad  Law  (Laws  of  1890,  chap.  565),  it  appeared  that  the 
railroad  in  question  was  designed  to  extend  from  the  city  of  Auburn  to  the 
town  of  Seneca  Falls,  and,  when  completed,  to  form  part  of  an  electric  rail- 
road running  from  Auburn  to  Geneva,  a  distance  of  about  twenty -five  miles; 
that  such  road  would  parallel  the  New  York  Central  and  Hudson  River 
railroad  for  the  entire  distance  between  Auburn  and  Geneva,  and  that  it  would 
also  parallel  the  Lehigh  Valley  railroad  from  Auburn  to  a  pjoint  on  Cayuga 
lake  midway  between  the  villages  of  Cayuga  and  Union  Springs,  and  would 
necessarily  cross  each  of  these  roads  at  grade  between  Auburn  and  Cayuga; 
that  the  entire  population  of  the  territory  adjoining  the  route  of  the  pro- 
posed road  from  Auburn  to  its  western  terminus,  including  the  hamlet  of 
Aurelius  and  the  village  of  Cayuga,  did  not  exceed  2,000,  while  the  total 
number  of  passengers  carried  between  Auburn  and  Cayuga  on  the  New 
York  Central  and  Hudson  River  railroad  in  the  year  1896  was  26,460,  and 
between  Auburn  and  Aurelius  3,644,  or  a  total  of  about  30,000,  and  that  only 
$11,000  of  the  capital  stock  of  $300,000  had  been  subscribed,  and  that  of  this 
amount,  one  person  had  subscribed  $9,600. 

Held,  that  the  refusal  of  the  Board  of  Railroad  Commissioners  to  grant  sueh 
certificate  was  a  proper  exercise  of  the  discretionary  power  conferred  upon 
it,  and  that  for  tnat  reason  the  Appellate  Division  would  refuse  the  cer- 
tificate asked  for.    Matter  op  Auburn  &  Western  R.  Co 162 

Negligence  —  brakeman  found  icith  his  skull  crusJied,  on  top  of  a  freight 

car  after  it  had  passed  under  a  bridge—  when  the  cause  of  his  death  and  the 
questions  of  negligence  and  contributory  negligence  are  for  the  jury  —  terdictfor 
$3,500  not  excessive. 

See  Fitzgerald  v.  N.  Y.  Central  «&  H.  R.  R.  R.  Co 127 

Negligence  —  a  block  signalman  injured  by  reason  of  the  structure  in 

which  he  was  employed  falling  during  a  high  wind  —  duty  of  the  railroad  to  pro- 
Tide  against  unknown  dangers  attendant  on  the  use  of  a  new  device  —  a  question 
for  the  jury. 

See  Hesketh  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 78 

Negligence  —  a  child  injured  by  a  motor  car  running  at  such  speed  tJtat 

it  could  not  be  stopped  within  forty  feet  —  it  presents  a  question  of  fact  —  allow- 
able  speed  of  a  car  in  New  York  city. 

See  Fullerton  v.  Metropolitan  Street  R.  Co 886 

Contract  —  order  for  a  specified  numbei"  of  railway  tickets  and  for  a  like 

number  '*  at  the  option  of  the  said  railway  company  " — construction  of  the  latter 
provision. 

See  N.  Y.  Bank  Note  Co.  r.  Kings  County  El.  R.  Co 460 

Negligence  —  a  person  driving  upon  a  hightray  injured  by  collision  with 

a  single  detached  car  —  2c?ien  the  question  of  contributoi-y  negligence  is  for  the 

jitry- 

See  O'BiERNE  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 547 

Fire  caused  by  sparks  from  a  locomotive — negligence  on  the  part  of  the 

railroad  company^  how  estahlisJied — a  verdict  sliould  not  rest  on  conjecture. 

See  Peck  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 110 

Negligence  —  a  boy  falling  when  four  feet  infi'ontofthehorsesofa  horse 

car  and  killed — contributory  negligence. 

See  De  Ioia  v.  Metropolitan  Street  R.  Co 455 
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KAIXiBOAD  —  Con  tin  ued.  paob. 

Permimon  of  Canal  Commissioners  to  the  construction  of  a  railroad 

within  ten  rods  of  a  canal  or  feeder. 

See  N.  Y.  Central  &  H.  R.  R.  R  Co.  r.  The  State 57 

Negligence  —  a  child  sewn  years  ofa^e  injured  at  a  railroad  crossing  — 

its  obligation  to  exercise  care. 

See  McCarthy  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 187 

•RICAT^  PROPERTY  —  Eminent  domain  —  commencement  of  work  by  the  State 
on  the  site  of  a  proposed  dam  —  it  is  not  an  appropiHation  of  the  ground  uhich 
icill  be  flooded  by  it —  vliat  is  not  a  canal  feeder — ])ermission  of  Canal  Comviis- 
tioners  to  the  construction  of  a  railroad  within  te»i  rods  of  a  canal  or  feeder. 

See  N.  Y.  Central  &  H.  R.  R.  R.  Co.  v.  The  State 57 

Real  estate  —  brokers'  commissions  —  acceptance  by  an  owner  of  an  offer 

inade  by  brokers  —  sealed  contract  of  sale  to  such  broker  —  conveyance  made  at  his 
request  to  a  third  person  — parol  evidence  is  not  admissible  to  show  that  the  con- 
tract was  made  for  tlie  benefit  of  the  third  jjerson. 

See  Whitehouse  r.  Dkisler 525 

False  representations  as  to  the  number  of  acres  in  a  farm — mode  of 

determining  tlie  damages  —  the  measure  of  damage  is  the  difference  between  tlie 
farm  as  it  is  a  fid  as  it  would  be  if  as  represented. 

See  King  v.  Mott 124 

Real  estate  broker's  comynissions  —  only  one  broker  is  entitled  thereto — 

sale  of  property  by  the  owner  through  one  firm  of  brokers  while  another  firm  is 
negotiating  on  behalf  of  the  same  purchasers. 

See  Freedman  v.  Havemeyer 518 

Tax  Law — subdivision  3  of  section  2  tJiereof  applies  to  apparatus  used 

in  the  manufacture  of  gas  and  electricity — it  may  be  taxed  as  real  estate. 

See  Herkimer  County  L.  &  P.  Co.  r.  Johnson 257 

A  tenant  foi'  years  is  not  included  in  the  phrase  '*  any  person  claiming 

tliat  the  real  estate  owned  by  them." 

See  Matter  of  Ehrbam 272 

Equity  —  encroachment  of  the  foundation  of  a  wall  upon  adjoining  prem- 
ises—  what  is  sufficient  to  justify  equitable  relief 

See  Mulrein  t.  Wfisbecker 516 

ES^tment  —  a  witness  may  not  testify  that  his  icife  "claimed  to  own*' 

the  land. 

/Sec  Dikfendorp  r.  Thomas 49 

Lease  of. 

See  Landlord  and  Tenant. 

Liens  on. 

See  Lien. 

RECEIVER —  Of  a  bank — payment  by  the  trustees  of  a  percentage  of  t?ie  debts 
and  a  transfer  to  them  of  the  assets  to  reimburse  them  —  the  surplus  to  be  paid 
back  to  the  receiver  —  interest  should  be  credited  and  charged — counsel  fee,  but 
no  commissions,  allowed  to  an  ac/^ounting  trustee. 

See  WoERZ  v.  Schumacher 374 

Mutual  fire  insurance  policy  —  agreement  tJuit  the  insured  will  pay 

assessments  levied  under  the  laws  of  Massa4ihusetts — HgKt  of  a  receiver  of  the 
company  to  recover  an  assessment  so  levietl  upon  a  resident  in  New  York — lex 
loci  contractus  —  notice. 

See  Stevens  v.  Hein 542 

Sale  of  corporate  stock — guaranty  by  the  vendee  that  the  vendor  will  be 

employed  by  the  corporation  at  a  stated  salary  for  two  years — effect  thereon  of 
the  appointment  of  a  receiver  of  the  corporation. 

See  Kinsman  v.  Fisk 443 

Sequestration  of  the  property  of  a  foreign  corporation — not  authorized 

by  Code  of  Civil  Procedure.  §  1784  —  ithat  proof  is  requisite  to  authorize  tJie 
etppointment  of  a  permanent  recHver. 

See  Dreyfus  &  Co.  v.  Seale  &  Co 361 
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BEOOBB  —  Of  vital  stati^ies — it  is  prima  facie  eviden/ce,  in  an  action  on  an 
insurance  policy,  of  the  cavse  of  death. 

See  Keefe  v.  Sufreme  Council 27S 

On  appeal. 

See  Appeal. 

BEBEMPTION  —  From  mortgage. 
See  Mortgage. 

BELEASE —  Guaranty  of  payment  of  a  bond  and  mortgage  —  an  orai  exten- 
sion of  time  operates  to  release  the  guarantor. 

See  Antisdel  r.  Williamson 167 

BEKEDT  —  Existing  in  the  relation  cf  attorney  and  client. 
See  Attorney  and  Client. 

Election  of 

See  Election. 

SEKEWAL—  Of  lease. 

See  Landlord  and  Tenant. 

BEPAIS: 

See  Landlord  and  Tenant. 

BEFLEVIN  —  Contract  under  which  goods  are  shipped — when  a  consign^ 
ment  on  commission  and  not  a  sale. 

See  Childs  «fc  Co.  v,  Waterloo  Wagon  Co 24JJ 

BESCISSION—  Of  contract. 
See  Contract. 

RESIDENCE : 

See  Domicile. 

BETAINER—  Of  attorney. 

See  Attorney  and  Client. 

BEVIEW: 

See  Appeal. 

KE VISED  STATXTTES: 

[See  table  c*f  Revised  Statutes  cited,  ante,  in  this  volume.] 

RIPARIAN  RIGhHTS —  Wharf  built  by  a  riparian  oioner  without  a  grant 
from  tile  Sta^e  —  wJien  the  State  cannot  compel  its  removal  as  a  purpresture.] 
1.  Tlie  State  cannot  compel  a  riparian  owner  on  the  Hudson  river  to  remove 
a  wharf  erected  hy  him,  without  his  having  obtained  a  grant  from  the  State, 
in  the  shoal  watei*s  in  front  of  his  uplands,  and  reaching  to  the  navigable 
part  of  the  stream,  on  the  ground  simply  that  it  is  a  purpresture,  when  it  is 
not  shown  that  such  wharf  is  actually  a  nuisance  or  an  obstruction  to  navi- 
gation, that  it  interferes  with  any  public  right  or  use,  or  that  any  ^necessity 
exists  w^hy  the  State  should  improve  the  water  front  of  the  ripanan  owner's 
land  at  that  place.    People  r.  Mould 35 

2.  Tliat  a  dock  prevents  vessels  from  apjyroaching  the  side  of  another 

dock  is  not  a  reason  for  its  removal.']  The  fact  that  such  dock  prevents  the 
landing  of  vessels  on  the  side  of  a  dock  erected  by  an  adjoining  riparian 
owner  under  a  grant  from  the  State  is  no  ground  for  its  removal.    Id. 

RIVER: 

See  Watercourse. 

RIVER  RANK: 

See  Riparian  Rights. 

ROAD: 

See  Highway. 

ROCHESTER—  Negligence  — death  caused  by  coming  in  contact  with  a  patrol 
wire  put  up  by  the  city  tchich  had  falltn  upon  a  troUey  wire  —  liability  of  the 
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lUKTHESTES  —  Continued.  paob. 

citif — tJie  act  of  putting  up  tite  wire  not  done  by  it  in  the  public  service  —  con- 
tnbutory  negligence  —  notice  —  concurring  cause  —  verdict. 

See  Twist  v.  City  of  Rochester 307 

RULE —  Rule  8  of  the  Court  of  Appeals —  appeal  to  tlie  Court  of  Appeals  — 
a  new  attorney  map  be  substituted  by  a  party  xHtluout  an  order  of  the  court. 

See  ^Sagnolia  Co.  v.  Sterlingworth  Co 366 

SAIiE  —  Beplerin  —  contract  under  tohich  goods  are  shipped — wfien  a  conMgn-. 
ment  on  connnissio7i  and  not  a  sale — action  to  recoter  the  goods  transferred  in 
discharge  of  tJie  individual  indebtedness  of  the  consignee  —  acceptance  and  dis- 
count of  the  agent's  notes  by  the  principal  not  a  bar  to  an  action  to  recoter  the 
goods — acteoftfie  agent  known  to  the  principal  inconsistent  with  his  agency^  not 
material  ae  to  goods  not  sold  —  tender  of  notes  of  third  persons  to  the  consignor.'] 
The  contract  under  which  goods  were  shipped  to  one  Rowerdink  was  as 
follows: 

"Harnesses. 

♦'Utica,  N.  Y.,  June  3.  1895. 
*'  Charles  A.  Childs  &  Co.,  Utica,  N.  Y.: 

"  I  hereby  agree  to  act  as  agent  for  you,  as  such  agent  to  receive  all  goods 
that  I  hereby,  or  may  hereafter,  order,  and  to  hold  all  such  goods,  and  all 
money  and  proceeds  of  the  sale  of  the  same,  subject  to  your  order,  and  in 
trust  for  you,  to  sell  prior  to  the  time  designated  by  *  terms,'  or  as  agreed,  as 
per  orders  given,  all  goods  received,  and  to  account  to  you  at  such  "time  for 
all  goods  so  received,  either  in  cash  or  satisfactory  bank  notes  Ixjaring  interest. 
It  being  distinctly  agreed  that  the  delivery  and  receipt  of  note  or  notes  does 
not,  in  any  way,  relieve  me  from  liability  as  agent  acting  in  trust  for  you, 
and  to  account  to  you  for  all  goods  and  proceeds  as  such  agent:  nor  shall 
the  giving  by  me  of  any  note  be  construed  to  give  me  title  to  said  property 
until  the  same  shall  be  fully  paid.  In  part  consideration  hereof,  it  shall  be 
obligatory  upon  me  to  protect  the  interest  of  Charles  H.  Childs  &  Co.  in  the 
foregoing  referred  to  property  from  loss  or  damage  by  fire,  exposure  or 
otherwise.  All  orders  subject  to  the  approval  of  Charles  II.  Childs  «&  Co., 
and  when  accepted  cannot  be  canceled.  No  agreement  shall  vary  the  terms 
of  this  contract  unless  written  herein  or  attached  hereto. 

**  Gentlemen. —  Please  enter  order  for  the  following  goods:    ♦    ♦    » 

"Ship  about  as  ordered,  via  R.  R. 

"Terms  4  Mo.     Note  less  5^. 

"(Harnesses  ordered.) 

"(Signed.)    WILLIAM  H.  ROWERDINK." 

Hddy  that  the  contract  operated  as  a  consignment  of  the  goods  to  Rower- 
dink to  be  sold  on  commission,  with  4he  implied  agreement  that  Rowerdink 
would  not  sell  at  less  than  the  prices  specified  in  the  invoice,  and  that  the 
title  to  said  goods  remained  in  Childs  <fc  Co.  until  they  were  sold  by  Rower- 
dink in  the  usual  course  of  business; 

That  Childs  &,  Co.  were  entitled  to  replevy  goods  consigned  under  the 
contract  from  a  person  to  whom  Rowerdink  had  assigned  such  goods  in  pay- 
ment of  an  existing  indebtedness  due  to  such  assignee  from  Rowerdink,  as 
such  assignment  was  not  a  sale  by  Rowerdink  in  the  usual  course  of  business; 

That  the  fact  that  Childs  &  Co.  had  accepted  Rowerdink's  notes  for  such 
goods,  and  had  procured  them  to  be  discounted,  and  that  at  the  time  of  the 
commencement  of  the  action  such  notes  were  held  by  third  parties,  was  not 
a  bar  to  the  maintenance  of  the  action,  where  it  appeared  that  before  the 
trial  Childs  &  Co.  had  become  the  owner  of  such  notes,  and  had  produced  the 
same  upon  the  trial  and  offered  to  surrender  them; 

That,  although  Rowerdink,  to  the  knowledge  of  Childs  &  Co.,  had  mingled 
the  moneys  derived  from  the  sale  of  the  consigned  goods  with  his  own  money, 
paid  notes  given  to  Childs  tk  Co.  out  of  his  general  funds,  and  rendered  no 
account  of  the  sales  of  the  consigned  goods,  but  sold  the  same  on  whatever 
period  of  credit  he  chose,  such  a  course  of  business,  while  perhaps  material 
in  an  action  brought  by  Childs  «&  Co,  to  charge  Rowerdink  with  an  indebted- 
ness contracted  in  a  fiduciary  capacity,  was  not  material  in  an  action  of 
replevin  for  goods  which  had  not  been  sold  by  Rowerdink  as  agent; 

That  Childs  &  Co.  were  not  obliged  to  accept  the  notes  of  third  parties 
tendered  by  Rowerdink  for  consigned  goods  not  sf^ld  by  the  latter  at  the 
time  of  the  tender.    Childs  &  Co.  v.  Waterloo  Wagon* Co 243 
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SALE —  Continued.  paok. 

Sheriff's  sak  —  sale  under  execution,  of  goods  in  possession  of  a  party,  ' 

ot/ter  than  the  judgment  debtor,  who  held  part  of  them  under  a  hill  of  saXefrom 
a  stranger,  and  part  under  a  mortgage  given  by  the  judgment  debtor —  duty  of 
the  sJieriff  hating  notice  of  this  fact. 

See  Sharp  v.  Lamy 13ft 

Sale  of  corporate  stock — guaranty  by  tJie  vendee  that  tlie  vendor  vnll  be 

employed  by  the  corpoiuition  at  a  stated  salary  for  two  years  —  effect  tJiereon  of 
tlie  appointment  of  a  receiver  of  the  coiporat'ion. 

See  Kinsman  v.  Fisk 443 

Sentence  for  unlawful  sale  of  liquor  —  separate  and  distinct  offenses 

charged  —  waiver  of  objection  to  jurisdiction  and  to  indefiniteness  —  the  precise 
time  of  sales  need  not  be  stated. 

See  People  v.  Shaver 21 

Bill  of  sale  —  assumption  by  tlie  vendee  of  debts  of  the  vendor  —  no 

demand  is  necessary  to  put  tlie  vendee  in  default. 

See  Marks  v.  Englusd 53d 

SCHOOL —  Town  hoard  of  education  — removal  of  members  thereof  by  the  State 
Superintendent  of  Public  Instruction  —  wliat  action  on  their  part  is  not  sufficient 
to  justify  t7.]  To  justify  the  removal  of  members  of  a  town  board  of  educa- 
tion, under  the  provisions  of  section  13  of  title  1  of  cliapter  556  of  the  Laws 
of  1894,  the  State  Superintendent  of  Public  Instruction  must  find  that  they 
have  been  guilty  of  acts  intentionally  done  with  a  wrongful  purpose. 

At  a  meeting  of  the  members  of  a  town  board  of  education  called  for  seven- 
thirty  in  tJie  evening,  there  were  present,  at  that  hour,  in  the  room  where  the 
meeting  was  to  be  held,  only  the  president  and  one  other  member  of  the  board, 
although  the  secretary,  who  had  left  the  room  for  a  moment,  and  two  other 
members  of  the  boanf  were  at  the  entrance  of  the  building  prepared  to  attend 
the  meeting  and  would,  together  with  the  two  members  first  mentioned,  have 
constituted  a  quorum.  The  president  knowing  them  to  be  there  did  not, 
however,  summon  them,  but  on  motion  of  the  member  present,  declared  the 
meeting  adjourned  at  seven-thirty-seveu;  and  upon  passing  out  notified  the 
other  members  of  the  adjournment,  in  answer  to  which  the  secretary  stated 
that  all  the  members  of  the  board  of  education  were  there  present  (the 
remaining  three  members  being  by  that  time  at,  or  near,  the  entrance),  and 
that  the  meeting  called  would  be  held.  The  secretary  and  a  sufficient  num- 
ber of  the  others  to  constitute  a  quorum  thereupon  proceeded  to  the  room 
where  the  meeting  was  appointed  to  be  held  and  organized  a  meeting. 

Held,  that  while  such  action  might  have  been  a  mistake  on  their  part,  it 
did  not  show  such  willful  misconduct  or  neglect  of  duty  as  would  justify 
the  State  Superintendent  of  Public  Instruction  in  removing  them  from  office, 
especially  as  it  appeared  that  it  was  customary  for  the  board  when  called  to 
a  meeting  at  seven  thirty,  to  hold  the  meeting  at  that  time  or  within  a  reison- 
able  time  thereafter;  the  inference  from  such  act  on  the  part  of  the  majority 
being  that  they  acted  honestly,  believing  that  the}'  had  a  legal  right  to  hold 
the  meeting.    People  ex  rel.  Light  v.  Skinner 44 

SCIENTER : 

See  Evidence. 

SEAL —  Parol  eridence  not  admissible  to  shmc  that  a  co7itract  under  seal  was 
executed  for  the  benejit  of  a  person  who  was  not  a  party  thereto. 

See  Whitehouse  r.  Drisler 525 

When  a  contract  under  seal  is  abrogated  by  a  fiew  parol  agreement. 

See  McIntosii  v.  Miner 483 

Statute  of  Limitations  applicable  to  coupons  attach4^d  to  sealed  bonds. 

See  Kelly  c.  Forty  second  Street  R.  Co 500 

SENECA  FALLS  —  Tamtion  —  exemption  therefrom  of  charitable  corpora- 
tions—  it  applies  to  village  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

SENTENCE  —  U]:oii  a  criwiunl  trtttl. 
S,('  Crime. 
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SEQUESTRATION  —  Of  property  of  corporations. 
See  Corporation. 

SERVICES  —  Lie7i  for. 

See  Lien.  paqs. 

SESSION  LAWS  — 1834,  cJuip,  276,  S  IT  —  Peiwisston  of  Canal  CommisHon' 
ers  to  the  constrvetion  of  a  railroad  mtnin  ten  rods  of  a  canal  or  feeder. 

See  N.  Y.  Central  &  H.  R.  R.  R.  Co.  v.  The  State 57 

1857,  cJuip.  456,  §  3  —  Taxation  —  stock  corporation  —  Laws  of  1896, 

chapter  908,  section  12  —  it  does  not  change  the  rule  that  just  debts  of  a  corpora- 
tion should  he  deducted  in  assessing  its  capital  stock. 

See  People  ex  rel.  Rochester  R.  Co.  v.  Pond 330 

1861,  chap.  143,  §  126 —  Contract  —  made  by  the  board  of  education  of 

the  city  of  Bocluster — proof  of  a  conspiracy  by  which  tlie  bidder  acted  for  a 
member  of  the  board  —  competency  of  tlie  acts  and  declarations  of  each  conspirator 
against  all. 

See  Heugheb  v.  Board  op  Education 180 

1874,  efiap.  218  —  Village  of  Seneca  Falls — taxation  —  exemption  there- 
from of  charitable  corporations  —  it  applies  to  village  tares. 

See  Johnson  Home  t.  Village  of  Seneca  F.\lls 147 

1875,  cJut,p.  177 —  Village  of  Seneca  Falls — taxation  —  exemption  there- 
from of  chariUible  cor}x>rations  —  it  applies  to  tillage  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

1877,  c?iap.  466,  §  29  —  Services  for  cartage  rendered  to  an  assignor 

ichich  do  not  gite  the  claimant  a  preference  in  the  payment  tlierefor  by  Die 
assignee  for  creditors. 

See  Matter  of  Kimberly 106 

1882,  chap.  409,  §  312 —  Taxation — assessment  of  bank  stock  held  by  a 

foreign  corporation  —  its  duty  to  appear  before  the  assessors  —  waiver  of  the  right 
'  to  the  deduction  —  action  to  recover  taxes  paid  by  tfie  bank. 

See  Citizens'  Savings  Bank  r.  The  Mayor 560 

1883,  chap.  175,  §  18  —  Mutual  benefit  association  —  right  of  a  mstnber 

thereof  to  change  the  benefidat^  —  waiver  by  tlie  company  of  a  surrender  of  the 
original  certificate  when  the  beneficiary  is  changed. 

See  Moan  v.  Normile 614 

1885,  c/iaj).  26,  §  167  —  Constitutional  law  —  stJ'ect  oj)ening  proceedings 

—  a  statute  prodding  for  notice  to  one  class  of  ])e?sons  but  not  to  anotlier  field  to 
be  constitutional  as  to  the  former -^  ^a  mininiis  uon  curat  lex. 

See  Matter  of  Oneida  Street 266 

1885,  chap.  342,  §  17  —  Action  to  foreclose  a  mechanic's  lien  —  a  prioi- 

mortgagee  is  not  a  pro/fcr  party  to  it. 

xSetf  Brown  c.  Danforth 321 

1888,   chap.  449 — Constitutional  law  —  street  opening  proceedings  —  a 

statvte  providing  for  notice  to  one  class  of*persons  but  not  to  anotlter  held  to  be 
constitutional  as  to  the  former  —  dc  minimis  non  curat  lex. 

See  Matter  of  Oneida  Street 266 

1889,  cluip.  191  —  Villuge  of  Seneca  Falls — taxation  —  exemption  there- 
from of  charitable  corporations  —  it  applies  to  village  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

1890,  chap.  497  —  Village  of  Seneca  Falls —  taxation  —  exemption  there- 
from of  cliari table  corporations — it  applies  to  riUage  taxes. 

See  Johnson  Home  r.  Village  of  Seneca  Falls 147 

1890,  chap.  553  —  Village  of  Seneca  Falls  —  taxation  —  exemption  there- 
from of  charitable  coipnratinns —  it  applies  to  village  taxes. 

See  Johnson  Home  r.  Village  of  Seneca  Falls 147 

1890,  cJiap.  564.  gi^  7,  40.  42— Stork  corporation  — contract  of  for  the 

purchase,  with  its  stock  dfid  bonds,  of  stocks  of  another  company  —  it  is  not  a 


Digitized  by 


Googk 


696  INDEX. 

SESSION  LAWS  —  Con  tinned.  paok. 

tiolation  of  section  42  of  the  Stock  Corporation  Late  —  it  is  a  '*  lawful  purpose" 
—  it  is  not  a  monopoly  —  its  execution  trill  not  be  restrained  by  injunction. 

Rafperty  r.  Buffalo  City  Gas  Co 618 

1890,  chap.  564,  §  48  —  Mortgages  to  secure  just  debts  given  by  a  corpora- 
tion in  contemplation  of  insolvency  —  they  may  be  attacked  by  one  who  has 
recovered  judgment  against  tJie  corporation  for  a  tort  —  tfie  statutory  prohibition 
is  not  confined  to  a  corporation  tohich  has  *'  refused  to  pay  any  of  its  notes." 

See  MuNsoN  v.  Genesee  Ikon  &  Brass  Works 203 

1890,  chap.  565,  §  59  —  Boai^  of  Railroad  Commissioners — refusal  by ^ 

of  t?ie  certificate  required  by  section  59  of  the  Railroad  Law  —  wliat  fads 
justify  it. 

See  Matter  of  Auburn  &  Western  R.  Co 163 

1890,  chap.  568,  §  85  —  Highway  Law  —  laying  out  a  highway  — failure 

to  serve  notice  upon  owners  and  occupants  of  tJie  land —  the  objection  may  be  made 
by  a  highway  co7nmissio7ier  in  opposition  to  a  proceeding  for  a  tnandamus  com- 
manding him  to  open  tJie  highway. 

See  People  ex  rel.  Smith  v.  Allen 248 

1890,  chap.  569,  §  1Q2  — Mandamus  —  requiring  a  town  board  to  issue  a 

duplicate  certificate  of  audit  —  acceptance  of  payment  by  the  claimant  is  no 
defense  —  the  duty  will  be  strictly  enforced. 

See  People  ex  rel.  Remington  v.  Manning 141 

1892,  chap.  190,  §  9 —  Contract  —  made  by  the  board  of  education  of  the 

city  of  Rocf (ester — proof  of  a  conspiracy  by  which  the  bidder  acted  for  a  member 
of  tlie  board  —  competency  of  the  acts  and  declarations  of  each  conspirator  against 
all. 

See  Heughes  v.  Board  of  Education 180 

1892,  chap.  401,  §  81  —  Sentence  for  unlawful  sale  of  liquor — separate 

and  distinct  offenses  charged  —  waiver  of  objection  to  jurisdiction  and  to  indefi- 
niteness — the  precise  time  of  sales  need  not  be  stated. 

See  People  v.  Shaver 21 

1892,  chap.  688  —  Stock  corpoi^ation  —  contract  of  for  the  pureliase,  with 

its  stock  and  bonds^  of  stocks  of  another  company  —  it  is  not  a  tiolation  of  sec- 
tion 42  of  the  Stock  Corporation  Law  —  it  is  a  **latiful  purpose" — it  is  not  a 
monopoly  —  its  execution  will  not  be  restrained  by  injunction. 

See  Rafferty  v.  Buffalo  City  Gas  Co 618 

1892,  cliap.  690,  §  92  —  Life  insurance  policy —  issued  after  t?ie  passage 

of  section  92  of  the  Lisurance  Law  —  the  defense  of  forfeiture  for  non-payment 
of  premiums  must  allege  the  mailing  of  a  thirty  days'  notice — pi'oof  required 
that  the  party  making  the  affidavit  was  a  party  mentioned  in  the  statute  —  proof 
that  the  premium  under  a  policy,  valid  in  its  inception,  has  been  jxiid. 

See  Fischer  v.  Metrok)litan  Life  Ins.  Co 575 

1892,  chap.  690,  ^  238  —  Mutual  benefit  association  —  right  of  a  member 

thereof  to  change  the  beneficiary  —  trainer  by  the  company  of  a  surrender  of  IhM 
anginal  certificate  when  the  beneficiary  is  changed. 

See  Moan  c.  Normilk 614 


cliap.  498 —  Village  of  Senesa  Palls  —  taxation  — exemption  there- 
from of  charitable  corporations  —  it  applies  to  Tillage  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

1893,  chap.  560  —  A  tenant  for  years  is  not  included  in  tlie  phrase  **  any 

person  claiming  that  the  real  estate  owned  by  them." 

See  Matter  of  Ehrsam 272 

1893,  chap.  661,  §  22  —  Record  of  vital  statistics —  it  is  prima  facie  evi- 
dence, in  an  action  on  on  insurance  polirf/,  of  the  cause  of  death. 

See  Keefe  /'.  SupuKME  Council/. 276 

1894,  chap.  556,  tit.  1.  g  13 —  T(nrn   hmrd  of  edttcation  —  removal  of 

members  tliereofby  the  State  Supenntenthnt  of  Public  Listruction  — what  action 
on  their  part  is  not  sufiirient  to  Justify  it. 

See  People  ex  rel.  Light  t.  Skinner H 
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1895,  chap.   173 —  Crime  of  procuring  audit  of  a  faUe  claim — allega- 
tions of  facia  essential  thereto  icldm  also  state  another  crime. 

See  People  v.  Klipfel 224 

1896,  c^/ip.    112,  g  11  —  State   Commimone}'  of  Excise  —  discretiona i^/ 

power  of,  to  cau^  an  enumeration  of  the  inhabitants  of  a  city  or  tilla-ge  —  the 
LiquorTaJL  Ijavo  does  not  confer  an  arbitrary  power  upon  him. 

See  Matter  of  McGreivey 66 

1896,  c?iap.  112,  §§  18,  34,  HQ  — Liquor  Tax  Law  —  abondffipeninWQ6 

may  be  enforced  for  its  face  by  the  State  €fommissioner  of  Excise  under  tJie  autfu>r- 
ity  given  by  chapter  312  of  the  Laics  of  1897  —  the  statute  is  a  part  of  the  bond. 

Bee  Lyman  «?.  Rochester  Title  Insurance  Co 234 

1896,  chap.  908  —  Corporation  tax  —  assessment  therefor  —  testimony  as 

to  the  vaht^  of  the  assets  of  a  foreigti  corporation  —  its  debts  s?iould  be  deducted 
—  when  the  good  will  is  part  of  its  capital  stock. 

See  People  ex  rel.  Journeay  &  B.  Co.  v.  Roberts 1 

1896.  cTutp.  908 —  Village  of  Seneca  Falls —  taxation  —  exemption  there- 
from of  charitable  corporations  —  it  applies  to  tillage  taxes. 

See  Johnson  Home  v.  Village  of  Seneca  Falls 147 

1896,  chap.  908,  §  2,  subd.  3  —  Tax  Ixiw  —  subdirision  3  of  section  2 

tTiereof  applies  to  apparatus  used  in  the  manufacture  of  gas  and  electricity  —  it 
may  be  taxed  as  real  estate. 

See  Herkimer  County  L.  &  P.  Co.  v.  Johnson 257 

1896,  chap.  908.  ^  12—  Taxation  — stock  corporation  — Laws  of  1896, 

chapter  908,  section  12  —  it  does  not  cJui?^e  the  rule  that  just  debts  of  a  corpora- 
tion should  be  deducted  in  assessing  its  capital  stock. 

See  People  ex  rel.  Rochester  R.  Co.  v.  Pond 880 

1897,  chap.  312  —  State  Commissioner  of  Excise  —  discretionary  poioei'  of 

to  cause  an  enumeration  of  the  inhabitants  of  a  city  or  village  —  tlie  Liquor  Tax 
Law  does  not  confer  an  arbitrary  pmcer  upon  him. 

See  Matter  of  McGreivey 66 

1897,  chap.  812  —  Liquor  Tax  Law  —  a  bond  given  in  1896  may  be  enforced 

for  its  face  by  the  State  Commissioner  of  Excise  under  the  authority  given  by  chap- 
ter 812  of  the  Laws  of  1897  —  t?ie  statute  is  a  part  of  the  bond. 

See  Lyman  t.  Rochester  Title  Insurance  Co 234 

1897.  chap.  878,  ^684  —  Bastardy  proceedings  — residence  of  the  prospec- 
tive mother  in  the  borough  of  Manhattan  gives  jurisdiction  to  t?te  Special  Sessions 
—  it  is  twt  affected  by  Iter  subsequent  removal. 

See  Keller  v.  Mertens 497 

1897,  chap.  378,  §  1406.  subd.  8 — Bastardy  proceedings — residence  of 

the  prospective  m^tlier  in  the  borough  of  Manhattan  gives  jurisdiction  to  the 
Special  Sessions  —  it  is  not  affected  by  her  subsequent  removal. 

See  Keller  v.  Mertens 497 

1897,  chap.  481,  §  19  —  Mandamus  —  requiring  a  town  board  to  issue  a 

duplicate  certificate  of  audit  —  acceptance  of  jxtyment  by  the  claimant  is  no 
defense  —  tJie  duty  will  be  strictly  enforced. 

See  People  ex  rel.  Remington  v.  Manning 141 

1897,  chap.  624 — Services  for  cartage  rendered  to  an  assignor  which  do 

not  give  t)ie  claimant  a  preference  in  jmyment  therefor  by  the  assignee  for 
creditors. 

See  Matter  op  Kimberly 106 

[See  table  of  Session  Laws  cited,  ante,  \n  this  volume.] 

SHERIFF  —  SheHff's  sale  —  sfde  under  execvtion,  of  goods  in  possession  of  a 
party,  other  than  the  judgment  debtor,  who  held  part  of  them  under  a  bill  of  sale 
from  a  stranger,  andjmrt  under  a  mortgage  given  by  the  judgment  debtor  —  duty 
of  Vie  sheriff  Jiaving  notice  of  thisfact.^  1.  Where  property,  upon  which  a 
sheriff  has  levied  an  execution,  i.s  sold  by  him' after  n(/tire  given  at  the  sale 
by  the  person  in  po.sscssion  then^of,  that  it  consists  partly  of  goods  which 
had  for  nearly  three  months  been  held  by  him  under  a  chattel  mortgage 

App.  Div.— Vol.  XXXVII.         88 
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executed  to  him  by  the  execution  debtor,  and  partly  of  goods  held  under  a 
bill  of  sale  from  a  stranger,  it  is  the  duty  of  the  sheriff,  if  he  wishes  to  make 
any  distinction  in  his  sale  between  the  two  classes  of  goods,  to  ask  the  per- 
son in  possession  to  point  out  those  which  he  claims  under  the  chattel  mort- 
gage and  those  which  he  claims  under  the  bill  of  sale.     Sharp  v.  Lamy  ....  13^ 

2. Hearsay — statement  of  a  clerk  in  cJiarge  of  the  store.]    In  such  a  case 

the  testigiony  of  the  sheriff's  deputy,  that  a  young  man  m  charge  of  the 
store  where  the  goods  were,  had  said  on  the  day  of  the  sale  that  the  articles 
in  question  belonged  to  the  execution  debtor,  is  incompetent,  as  such  state- 
ment of  the  clerk  is  no  part  of  his  duty.    Id. 

SIDEWALE: — In  a  city. 

8ee  Municipal  Corporation. 

SNOW: 

See  Ice. 

SOCIETY: 

See  Association. 

SPECIAX  SESSIONS : 

See  Court. 

SPnUTUOUS  LiaUOR : 

See  Intoxicating  Liquor. 

STATE  OF  NEW  YORK—  The  State,  in  a  court  of  equity,  is  like  any  other 
suitor.]  Where  the  State  of  New  York,  as  a  party  plaintiff  in  an  action, 
invokes  the  aid  of  a  court  of  equity,  it  is  subject  to  the  same  rule  applicable 
to  ordinary  suitors;  and  an  injunction  will  not  be  granted  upon  its  applica- 
tion, unless  injury,  actual  and  material,  and  not  merely  fanciful,  is  shown. 

People  v.  Mould 35 

STATE  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION : 

See  School. 

STATUTE  —  Liquor  Tax  Law  — a  bond  given  in  1896  may  be  enforced  for  its 
face  by  the  State  Commissioner  of  Excise  under  the  autltority  given  by  cJiapter 
812  of  the  Laws  of  1897  —  the  statute  is  apart  of  the  bond. 

See  Lyman  r.  Rochester  Title  Insurance  Co 234 

See  Conflict  of  Laws. 
See  Session  Laws. 

STATUTE  OF  LIMITATIONS : 

See  Limitation  of  Action. 

STOCK  BOOK— Of  a  corporation  —  nght  of  its  president  to  inspect  it. 
See  Corporation. 

STBEAM: 

See  Watercourse. 

STREET  —  In  a  city. 

Se-e  Municipal  Corporation. 

STREET  RAILROAD : 

See  Railroad. 

SUBSTITUTION  —  Of  a  new  attorney. 
See  Attorney  and  Client. 

SUPERINTENDENT  OF  PUBLIC  INSTRUCTION : 

See  School. 

TAVERN : 

See  Innkeeper. 

TAX —  Tax  Law  —  »uMimsion  S^of  section  2  tJiereof  applies  to  apparatus  used 
in  tJie  manufacture  of  gas  and  electricity.]  1.  The  language  of  subdivision  » 
of  section  2  of  the  Tax  Law  (Laws  of  1896,  chap.  908).  providing  that  "all 
mains,  pipes  and  tanks  laid  or  placed  in.  upon,  above  or  under  any  public  or 
private  street  or  place  for  conducting    *    *    *    electricity  or  any  property. 
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substance  or  product  capable  of  transportation  or  conveyance  therein  or  that 
is  protected  thereby,"  must  be  deemed  applicable  to  machinery  used  in 
connection  with  the  mains  or  wires  generating  or  sending  forth  electricity 
on  the  lines,  or  gas  through  the  mains. 

Herkimek  County  L.  &  P.  Co.  v.  Johnson 257 

2. The  apparatus  may  be  taxed  as  real  estate.]    The  entire  apparatus, 

including  an  engine  and  boiler,  used  by  a  corporation  in  the  manufacture  and 
supply  of  gas,  and  engines,  boilers  and  apparatus  used  by  it  in  generating 
electncity,  all  of  which  are  known  as  "trade  fixtures,"  and  are  situated  in 
buildings  standing  upon  land  leased  by  the  corporation,  and  can  be  removed 
from  the  buildings  without  injury  to  the  buildings,  as  well  as  an  iron  gaa 
holder  sunk  in  the  ground,  but  removable  in  sections  without  injury  to  the 
freehold,  are  assessable  for  State  and  county  taxes  as  realty  in  the  tax  district 
where  the  property  is  situated.    Id. 

8. Corporation  tax — assessment  therrfor  —  testimony  as  to  the  value  of 

the  assets  of  a  foreign  corporation.]  In  determining  the  amount  of  capital 
employc«i  by  a  foreign  corporation  within  the  State  of  New  York,  for  the, 
purpose  of  assessing  the  tax  imposed  by  section  182  of  the  Tax  Law  (Laws  of 
1896,  chap.  908),  the  Comptroller  cannot  arbitrarily  reject  uncontradicted 
and  not  improbable  testimony  of  an  employee  of  the  corporation  familiar 
with  its  assets,  to  the  effect  tnat  the  item  "Accounts  receivable,"  valued  in 
the  balance  sheet  at  $224,940.82,  did  not  exceed  in  value  $100,000;  that  the 
item  "  Bills  receivable,"  valued  in  the  balance  sheet  at  $10,820.42,  did  not 
exceed  in  value  $2,500;  that  the  merchandise,  valued  in  the  balance  sheet  at 
$408,310.89.  was  not  worth  over  $250,000. 

People  ex  rel.  Journeay  &  B.  Co.  v.  Roberts 1 

4. Debts  should  be  deducted.]      In  such  a  proceeding,  where  all  the 

corporate  property  and  business  is  in  the  State  of  New  York,  the  corpora- 
tion is  entitled  to  have  the  amount  of  its  debts  deducted  from  the  amount  of 
capital  employed  by  it  in  the  State  of  New  York.     Id. 

5. When  the  good  will  is  part  of  a  corporation's  capital  stock.]     Where 

such  foreign  corporation  was  incorporated  to  acquire  and  continue  the  busi- 
ness of  a  firm  doing  business  in  the  State  of  New  York,  the  value  of  the  good 
will  and  name  of  the  business  acquired  from  such  firm  is  a  part  of  the  capi- 
tal stock  employed  by  the  foreign  corporation  within  the  State  of  New 
York.     Id. 

6.  Assessment  of  bank  stock  Jield  by  a  foreign  corporation  —  its  duty  to 

appear  before  the  assessors]  A  foreign  corporation  owning  stocks  of  national 
banks  located  in  the  city  of  New  York  is  prima  facie  taxable  upon  such 
stocks,  under  section  312  of  the  Banking  Law  of  1882  (Chap.  409).  and  it  is 
incumbent  upon  such  corporation,  claiming  such  taxation  to  be  illegal  on 
the  ground  that  it  has  no  taxable  surplus,  to  secure,  from  the  assessors,  the 
proper  deduction  for  its  debts,  and.  failing  in  that,  to  review  the  action  of 
the  assessors  by  certiorari.     Citizens'  Savings  Bank  t\  The  Mayor 560 

7.  Waiver  of  the  right  to  the  deduction.]    The  right  of  a  stockholder 

to  such  a  deduction  is  waived  where  he  fails  to  ask  for  it,  and  pays  his  tax 
without  objection.     Id. 

8.  Action  to  recover  taxes  paid  by  tJie  bank.]    The  non-residence  of 

the  foreign  corporation  does  not  excuse  its  failure  to  appear  before  the  asses- 
sors and  claim  a  deduction,  or  entitle  it,  four  years  after  the  payment  of  the 
last  of  four  taxes  paid  by  the  banks  under  such  a.ssessments,  to  maintain  an 
action  to  recover  the  amount  of  such  taxes  so  paid.     Id. 

9.  Stock  corporation  —  Latcs  of  1896,  chapter  90S,  section  12 — it  does 

not  change  the  rule  that  just  debts  of  a  corporation  should  be  deducted  in  assess^ 
ing  itfi  capital  stock.]  The  omission  of  the  Legislature,  when  incorporating 
the  provisions  of  section  3  of  chapter  456  of  the  Laws  of  1857,  relative  to 
the  taxation  of  the  capital  stock  of  a  corporation,  into  section  12  of  the 
(General  Tax  Law  (Chap.  908,  Laws  of  1896),  to  include  in  the  latter  section 
the  words  at  the  end  of  said  section  3,  "and  taxed  in  the  same  manner  aa 
the  other  personal  and  real  estate  of  the  county,"  does  not  indicate  an  inten- 
tion on  the  part  of  the  Legislature  to  change  the  rule  that,  in  assessing  the 
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i;apital  stock,  the  just  debts  of  the  corporation  are  to  be  deducted;  the 
provision  of  section  12  of  the  Tax  Law,  that  the  capital  of  a  corporation 
liable  to  taxation  '*  shall  be  assessed  at  its  actual  value,"  requires  the  deduc- 
tion of  the  debts  of  the  corporation  when  the  assessment  is  made. 

People  ex  rel.  Rochester  R.  Co.  f.  Pond 330 

10. Village  of  Seneca  FalU  —  tajtation  —  exemption  therefrom  of  dinr- 

itable  corpoiatiowt  —  it  ap])lies  to  village  ta.V€9.'\  The  exemption  of  charitable 
corporations  from  taxation  by  chapter  498  of  the  Laws  of  1893,  and  chapter 
191  of  the  Laws  of  1889,  as  amended  by  chapters  497  and  558  of  the  Laws  of 
1890,  is  not  confined  to  State,  county  and  town  taxation,  but  is  applicable  to 
taxation  imposed  by  a  village. 

Qu<Bre,  as  to  the  application  of  chapter  908  of  the  Jaws  of  1896. 

The  Legislature,  in  enacting  title  6  of  the  charter  of  the  village  of  Seneca 
Falls  (Laws  of  1874.  chap.  218,  ns  amd.  by  Laws  of  1875,  chap.  177),  did  not 
intend  to  confer  upon  that  municipality  power  to  tax  the  property  of  corpo- 
rations exempt  under  the  general  statutes  above  referred  to. 

Johnson  Home  v.  Village  c?  8eneca  Falls 147 

Liquor  Tax  Law. 

See  Intoxicating  Liquor. 

TEACHER  —  In  a  school. 
Se",  School. 

TENDER  —  In  performance  of  cojitracU, ) 
See  Contract. 

THEATRICAL  CONTRACT : 

See  Contract. 

TITLE  —  To  personal  property. 
See  Personal  Property. 

To  real  propeHy. 

Ses  Real  Property. 

TOWN  —  Mandamtit  —  requiring  a  town  board  to  issue  a  duplicate  certificate 
■of  audit  —  acceptance  of  payment  by  the  claimant  is  no  defense  —  the  duty  will 
be  strictly  enforced. 

/tfed' People  ex  rel.  Remington  t.  Manning 141 

Board  of  education  —  removal  of  members  thereof  by  tJie  State  Superin- 
tendent of  Public  Instruction  —  what  action  on  their  part  is  not  sufficient  to 
justify  it. 

See  People  ex  rel.  Light  r.  Skinner 44 

Highways  in. 

See  Highway. 

TRIAL — A  defendant  is  not  bound  to  elect  between  inconsistent  defenses, 
nor  to  offer  evidence  which  the  court  has  declined  to  admit.']  1.  The  complaint 
in  an  action  set  up  a  contract  which  provided  that  the  plaintiff's  assignor 
was  employed  bj'  the  defendant,  and  that  if  the  defendant  should  discharge 
the  plaintiff's  a.ssignor  without  assigning  a  good  reason  therefor  it  would 
repay  him  1^1,000  which  he  had  paid  to  the  defendant  under  the  contract; 
but  that  should  the  defendant  discharge  him  because  of  his  failure  to  com- 
ply with  the  terras  of  his  contract,  the  aefendant  should  not  be  required  to 
pav  him  any  sum  whatever.  The  complaint  also  alleged  that  the  plain- 
tiff's assignor  had  performed  all  the  conditions  of  the  contract,  and  that  the 
defendant  had  discharged  him  without  assigning  a  good  reason  there- 
for, and  it  demanded  as  relief  the  sum  of  $1,000,  with  interest  from  the 
dav  of  the  discliarge. 

'The  answer  denied  that  the  plaintiff's  assignor  had  fully  performed  all  the 
conditions  of  the  contract  on  his  part,  and  that  the  defendant  had  dis- 
charged him  without  assigning  a  good  reason  therefor,  and,  for  a  further 
and  Separate  defense,  it  alleged  that  the  plrtinliff's  assignor  had  violated  the 
contract  in  ccrtjiin  specified  respects,  and  had  left  the  employ  of  the  defend- 
ant without  l)eing  discharged. 

Held,  that  it  was  error,  on  the  ground  that  two  inconsistent  defenses 
had  been  pleaded,  one  that  the  defendant  had  a  sufficient  reason  for  dis- 
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charging  the  plaintifiTs  assignor,  and  the  other  that  the  latter  left  his 
employment  and  was  not  discharged,  to  require  the  defendant  to  elect  on 
which  defense  it  would  rely,  and  to  refuse  to  allow  the  defendant  to  give 
evidence  in  support  of  its  defense  that  the  plaintiff's  assignor  had  not  per- 
formed the  conditions  of  his  contract,  and  that,  therefore,  it  had  a  sufficient 
reason  for  discharging  him,  as  well  as  evidence  in  support  of  its  defense  that 
the  plaintiff's  assignor  left  bis  employment  and  was  not  discharged; 

That,  under  section  507  of  the  Code  of  Civil  Procedure,  a  defendant  is 
entitled  to  set  up  as  many  defenses  as  he  has,  although  the  defenses  may  be 
inconsistent  with  each  other; 

That  the  fact  that  the  defendant  offered  no  evidence  bearing  upon  the 
defense  of  non- performance  by  the  plaintiff's  assignor  of  the  conditions  of 
the  employment  did  not  prevent  it  from  raising  the  question  on  appeal, 
as  it  was  not  called  upon  to  antagonize  the  court  by  further  insisting  upon  its 
right  to  establish  such  defense  after  the  court  had  ruled  it  out. 

CoNKiiiK  t>.  Woodbury  Institutb 610 

2.  Ute  of  intoxicating  liquor  hy  the  jury  which  requires  a  wrdiet  to  be  set 

<mde.\  A  jury,  to  whom  a  cause  had  been  submitted,  took  a  ballot  at  live 
o'clock  in  the  afternoon  which  resulted,  nine  for  no  cause  of  action,  two 
for  a  verdict  in  favor  of  the  plaintiff,  and  one  blank.  Subseuuently.  almost 
all  of  the  jury,  at  the  invitation  of  the  officer  in  charge,  drank  intoxicating 
liquors  in  the  barroom  of  a  hotel  where  they  went  for  supper,  and  after 
supper  they  were  taken  to  the  jury  room,  and  at  eleven  o'clock,  after  several 
ballots,  the  jury  stood,  one  for  a  verdict  in  favor  of  the  plaintiff  and  eleven 
for  no  cause  oi  action.  At  that  time  the  members  of  the  jury  sent  for  and 
procured  a  quart  bottle  of  mixed  whisky  and  wine,  which  was  partaken  of  by 
mostof  them,  and  it  appeared  that  they  again  partook  of  whisky  during  the 
night,  and  that  before  breakfast  some  of  the  members  thereof  drank  brandy 
at  the  bar  of  the  hotel.  On  the  opening  of  court  the  next  morning  the  jury 
reported  that  they  had  been  unable  to  agree,  and  on  being  aeain  sent  out  they, 
at  eleven -thirty  a.  m.,  agreed  upon  a  verdict  of  no  cause  of  action. 

Ueld,  that  the  use  of  intoxicating  liquors  by  the  jury  to  the  extent  and 
under  the  circumstances  shown  was  such  great  and  extreme  misconduct  as 
called  upon  the  court  to  grant  a  new  trial. 

Patrick  v.  Vicix)r  Knitting  Mills  Co 7 

8.  Remarks  of  t?is  court  tending  to  prejudice  the  jury  against  the  dtfend- 

ant  —  charging  him  icith  *'  quibbling**  on  his  cross-examination.']  Where  a 
person  on  trial  for  perjury  is,  upon  his  cross-examination,  asked  whether  the 
signature  on  an  instrument  is  his.  and  the  prosecuting  attorney  says,  "  I 
want  you  to  swear  whether  that  is  your  writing  on  that  paper,  or  whether  it 
is  not?"  and  upon  the  defendant's  answering,"  I  couldn't  say;  I  couldn't 
swear  positively  as  to  that,"  insists,  "I  desire  an  answer  to  my  question 
without  further  quibbling."  a  remark  by  the  court,  "  Yes,  answer  the  ques- 
tion and  stop  *  quibbling.' "  constitutes  prejudicial  error  where  it  appeare 
that  the  question  of  the  defendant's  guilt  was  at  best  a  close  one.  and  that 
a  verdict  for  the  defendant  would  have  been  amply  justitied  by  the  evidence. 

The  error  is  not  cured  by  a  subsequent  charge  of  the  judge  that  the  jury 
were  to  determine  the  questions  of  fact  regardless  of  the  opinion  of  the  court 
or  of  the  counsel  thereon,  as  such  charge  did  not  specifically  direct  the  atten- 
tion of  the  jurors  to  the  expression  of  the  court,  but  was  merely  a  general 
instruction,  provided  for  by  section  420  of  the  Code  of  Criminal  Procedure. 

People  v.  Hili> 327 

4. Effect  of  a  motion  for  a  nonsuit.]    Where  upon  the  trial  of  an  action 

the  defendant,  after  the  parties  have  rested,  moves  for  a  nonsuit  or  a  dismis- 
sal of  the  complaint  or  a  direction  of  a  verdict  in  his  favor,  and  does  not 
request  the  submis.sion  of  any  question  to  the  jury,  he  is  estopped  from 
raising  the  point  on  appeal  that  there  were  questions  of  fact  which  should 
have  been  submitted  to  the  jury.     Tilden  v.  Aitkin 28 

5. Notice  of  rejection  of  a  claim  mailed  to  the  claimant  —  evidence.  ]    Where 

in  an  action  upon  a  claim'  against  the  estate  of  a  decedent  which  had  been 
assigned  to  the  plaintiff  it  appejirs  that  the  only  rejection  was  the  service  of 
a  notice  thereof  by  mail,  and  the  defendant  calls  the  plaintiff's  assignor,  not  a 
party  to  the  action,  who  testifies  without  contradiction  that  she  never  received 
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such  notice,  the  court  is  authorized  to  withhold  from  the  jury  the  question 
whether  such  rejection  was  ever  made.    Id. 

ft  Convenience  of  jurors  considered  on   a  motion  for   adjournment.^ 

The  fact  that  a  trial  iudge  consults  the  convenience  of  jurors  in  denying  a 
motion  made  by  the  defendant's  counsel  for  an  adjournment  on  account  of  his 
illness,  does  not  constitute  reversible  en*or,  where  the  judge  finally  assumes 
the  responsibility  of  deciding  the  motion  and  it  appears  that  the  defendant's 
fiide  of  the  controversy  was  fully  argued  and  presented  with  great  ability. 

McCready  t.  Lindenborn 425 

7. Hearsay  —  statement  of  a  clerk  in  charge  of  a  store.  ]     The  testimony  of 

a  sheriff's  deputy,  that  a  young  man  in  charge  of  a  store  where  goods  sold 
under  execution  were,  had  said  on  the  day  of  the  sale  that  the  articles  in 
question  belonged  to  the  execution  debtor,  is  incompetent,  as  such  state- 
ment of  the  clerk  is  no  part  of  his  duty.     Sharp  «.  Lahy 136 

8.  Erroneous  ruling,  hmo  established  —  concer»ion.^    A  party  insisting 

that  a  ruling  made  upon  a  trial  is  erroneous  must  show  that  such  is  the 
fact;  it  is  not  sufficient  for  him  to  show  that  it  may  possibly  have  been 
erroneous,  the  presumption  being  that  the  ruling  is  correct. 

Blum  v.  Langfeld 590 

9.  What  reviewable  on  appeal  without  an  exception.  ]    Where  a  case  is 

presented  by  the  court  to  the  iury  upon  an  erroneous  theory,  the  questions 
presented  may  be  reviewed  in  the  Appellate  Division,  although  no  exception 

Is  taken.    Vorck  p.  Oppenheim 69 

Negligence  —  a  pedestrian  i^in  down  by  a  wa{fon  bearing  tht  name  of  a 

brewing  company  —  evidence  to  show  that  the  wagon  was  used  by  the  company's 
argent  and  was  driven  by  one  of  its  employees— scope  of  the  redirect  examination 
of  a  hostile  witness — judgment  on  the  merits,  not  proper  on  a  nonmit. 

See  Thiry  v.  Taylor  Brewing  &  Malting  Co 391 

Negligence  —  brakeman  found  with  his  skull  crushed,  on  top  of  a  freight 

^ar  after  it  luul  passed  under  a  bridge — when  tlie  cause  of  his  death  and  the 
ouestions  of  rtegligenee  and  contributory  negligence  are  for  tJiejury  —  verdict  for 
•$8,500  not  excessive. 

See  Fitzgerald  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 127 

Negligence  —  a  block  signalman  injured  by  reaso?i  of  tfie  structure  in 

which  Tie  was  employed  falling  during  a  high  wind — duty  of  the  railroad  to 
provide  against  tinJcnown  dangers  attendant  on  the  use  of  a  new  device  —  a  ques- 
tion for  the  jury. 

See  Hesketh  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 78 

A  verdict  taken  pending  a  motion  for  a  nonsuit  — judgment  t?iereon  on 

appeal  —  negligence  —  an  entry  made  by  a  witness  at  the  time  of  the  accident  is 
competent  to  contradict  his  testimony. 

See  SLTiLivAN  V.  Metropolitan  Street  R.  Co 491 

Cliattel  mortgage  given  by  an  insolvent  debtor  to  secure  a  dM  of  his  wife 

—  it  is  fraudulent  as  to  his  creditors  —  burden  of  sustaining  tlie  conveyance. 

See  LiPPiTT  V.  Gilmartin 411 

Fire  caused  by  sparks  from  a  locomotive — negligence  on  th^  part  of  the 

railroad  compftny,  how  established — a  verdict  sJiould  not  rest  on  coi\fecture. 

See  Peck  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 110 

Nonsuit  —  proof  under  a  claim  of  a  breach  of  a  contract  of  employ merU, 

of  an  agre^ement  merely  to  give  the  j)laintiff  a  trial. 

See  Thill  v.  Uoyt 521 

Conversion  —  property  misplaced  on  a  ship  —  a  question  for  the  jury 

^hetJier  the  presumption  arising  from  its  non-delivery  was  rebutted. 

See  Wamsley  v.  Atlas  Steamship  Co 553 

Negligence  —  duty  of  the  court  to  state  wJuit  act  or  omission  of  the  defend- 
ant u>as  claimed  to  constitute  negligence. 

See  Batty  v.  Niagara  Falls  H.  P.  &  Mfg.  Co 98 

Ejectment  —  a  witness  may  not  testify  that  ?iis  wife  '  claimed  to  own  "  the 

'land. 

See  DiEFENDORF  V.  Thomas 49 
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Charge  of  the  court  in  an  action  for  false  imprisonment. 

See  VoRCE  r,  Oppenheim 69 

Excuse  for  non-j^rformance  ichere  performance  is  pleaded. 

See  Vaughin  Machine  Co.  r.  Quintard 868 

An  objection  not  taken  is  waire^. 

See  Delahunty  v.  Central  National  Bank 484 

In  criminal  cases. 

See  Crime. 

TRUST  —  Evidence  of  the  rec^pt  of  a  trust  fund — commingling  trust  money 
with  inditidual  funds /\  Proof  that  a  trustee,  upon  his  appoint ment.  received 
a  trust  fund  amounting  to  $9,364,  and  paid  interest  on  tluit  sum  to  the  bene- 
ficiary up  to  the  time  of  his  death,  sufficiently  establishes,  as  against  his 
administrators,  that  the  entire  trust  fund  was  in  the  possession  of  the  trustee 
at  the  time  of  his  death,  although  it  appears  that  84,650.56  thereof  was  com- 
mingled with  individual  funds  of  such  trustee. 

In  making  withdrawals  from  the  fund,  after  such  commingling  of  the  trust 
money  therein,  the  trustee  is  presumed  to  have  used  only  his  individual 
moneys.    Matter  of  Holmes 15 

Will  —  bequest  to  executors  to  pay  t?ie  income  until  the  beneficiary  reaches 

the  age  of  thirty  wlien  he  is  to  haee  the  principal  absolutely  —  resting  of  the 
legacy  in  case  of  the  death  of  the  legatee  under  the  age  of  thirty — income  pay- 
able to  a  party  annually  for  life  and  not  paid  passes  to  his  executor. 

iSe<j  Zartman  r.  DiTMARS 178 

Deed  —  receired   under  a  trust  to  sell  and  pay  debts  of  the  grantor  — 

fraudulent  sale  by  the  grantee  —  \chat  must  be  shoton  to  establish  knowledge 
thereof  and  of  the  trust,  by  his  mfe. 

See  Riley  r.  CrMMiNos 513 

Action  by  the  PeA?ple  on  a  bond  given  by  a  depositary  of  court  funds  — 

transfer  thereof  by  check  —  liability  for  moneys  dejxmted  befor^e  the  bond  was  given. 

See  People  r.  Siieppard 119 

Deed  —  ixhat  provision  creates  a  condition  subsequent  and  not  a  trust. 

See  BiRDSALL  t.  Grant 848 

Counsel  fee,  but  no  commissions,  allowed  to  an  accounting  trustee. 

See  WoERz  r.  Schumacher 874 

TRUSTEE  —Of  a  corporation. 
See  Corporation. 

Of  scJiool  districts. 

See  School. 

UNITED  STATES  COKSTITUTIOK : 

See  Constitutional  Law. 

USAGE  —  Evidence  of  a  custom  on  the  part  of  masons  to  brace  their  walls  after 
they  are  constructed,  and  before  the  iron  icork  is  placed  upon  tliem,  held  to  be 
incompetent. 

*Se<?  Meyer  c.  Haven 194 

UnCA  —  A  tenant  for  years  is  not  included  in  the  phrase  "  any  person,  claim- 
ing that  the  real  estate  owned  by  t?iem." 

See  Matter  of  Ehrsam 273 

VENDOR  AND  PURCHASER  : 

See  Deed. 

VERR/LL  AGREEMENT  : 

See  Contract. 

VERDICT—  Of  a  jury. 
^tf  Trial.  . 

VILLAGE: 

See  Municipal  Corporation. 

VITAL  STATISTICS  —  As  evidence. 
See  Evidence. 
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WAIVER  —  Deed  —  what  protUion  creates  a  conditi<yn  mbsequent  and  not  a 
trvM-^BUch  condition  may  be  waived,  and  Hie  grantee  and  tlis  person  entitled  to 
enforce  th&^condition  may  mortgage  the  property. 

See  Blrdball  v.  Grant 348 

Negligence — failure  of  a  lu>td  owner  to  provide  a  room  with  a  rope  to  be 

used  in  case  of  fire  —  waiver  by  a  guest  of  a  right  of  action  for  injuries  resulting 
from  such  failure. 

See  Armaindo  v,  Ferguson 160 

Taxation  —  assessment  of  bank  stock  held  by  a  foreign  corporation  —  its 

duty  to  appear  brfore  t/ie  assessors  —  waiver  of  the  right  to  the  deduction  —  action 
to  recover  taxes  paid  by  the  bank. 

See  Citizens'  Savings  Bank  v.  The  Mayor 560 

Insurance  policy  —  when  tfis  premium  is  payable  upon  its  delivery  —  its 

delivery  witlumt  such  payment  is  not  a  icaiver. 

See  Babcock  v.  Baker 558 

Sentence  for  unlawful  sale  of  liqitor  —  waiver  of  objection  to  jurisdiction 

and  to  indefiniteness. 

See  Peopi^  r.  Shaver 21 

WATEBCOUBSB  —  Eminent  domain  —  commencement  of  work  by  the  State 
on  the  site  of  a  proposed  dam  —  it  is  not  an  appropriation  of  the  ground  which 
will  be  flooded  by  it.]  1.  At  a  time  when  nothing  has  been  douc  by  the  State 
to  interfere  with  or  control  tJie  possession  of  land  by  its  owner,  and  do  notice 
of  appropriation  h€ts  been  served  on  him,  the  entry  by  the  State  upon  the 
site  of  a  proposed  dam,  and  the  commencement  of  the  work  of  constructing 
the  dam,  does  not  constitute  an  appropriation  or  taking  possession  of  what 
may  be  the  flow  ground  of  the  clam  when  constructed,  a  mile  above  it, 
although  the  flow  line  of  the  proposed  dam  had  been  run  some  ten  years 
before  and  intermittent  efforts  have  meanwhile  been  made  towards  building  it. 
The  fact  that  the  owner  of  the  land  and  his  grantee  knew  of  the  location 
of  the  flow  line  of  the  proposed  reservoir,  and  that  work  was  being  done  in 
the  construction  of  the  dam.  does  not  preclude  the  grantee  from  claiming 
damages  for  an  injury  to  its  property  caused  by  its  subsequently  being 
flooded  with  the  water  set  back  by  the  dam  upon  it. 

N.  Y.  Central  &  H.  R.  R.  R.  Co.  ©.  The  State 57 

2.  Wliat  is  not  a  canal  feeder.]    Semble,  that  a  river,  in  its  original 

condition,  does  not  become  a  canal  feeder  simply  because  it  is  one  of  the 
sources  of  the  water  gathered  and  impounded  in  a  pond  for  the  purposes  of 
the  canal.     Id. 

8.  Permission  of  Canal  Commissioners  to  the  construction  of  a  railroad 

within  ten  rods  of  a  canal  or  feeder.]^  Section  17  of  chapter  276  of  the  Laws 
of  1834,  requiring  written  permission  to  be  given  by  the  Canal  Commis- 
sionera  before  a  railroad  can  be  constructed  within  ten  rods  of  any  canal 
or  feeder  belonging  to  the  8t4ite,  applies  only  to  the  corporation  created  by 
that  act,  viz..  the  Medina  and  Darien  Railroad  Company;  and  it  being  the 
only  law  requiring  such  written  permission  at  the  time  that  the  New  York 
Central  and  Hudson  River  Railroad  Company's  road  was  incorporated,  and 
at  the  time  that  it  was  built  across  the  Black  river,  southeasterly  of  the  vil- 
lage of  Forestpbrt,  the  failure  of  the  latter  company  to  obtain  such  permis- 
sion does  not  bar  a  claim  by  it  against  the  State  for  injury  done  to  its  road 
constructed  within  such  ten  rods.     Id. 

Wharf  built  by  a  riparian  owner  witltout  a  grant  from  tJie  State  —  tchen 

the  State  cannot  coiajml  its  remocal  as  a  purpresture — that  it  prevents  vessels 
from  approacMng  the  side  of  another  dock  is  not  a  reason  for  its  removal. 

See  People  r.  Mould 36 

WHARF  —  Built  by  a  riparian  owner  without  a  grant  f-om  tJie  State  —  wlieti 
the  State  cannot  compel  its  remotxil  as  a  purpresture — that  it  prevents  vessels 
from  approaching  the  side  of  anotlier  dock  is  not  a  reason  for  its  retnoval. 

See  People  t.  Mould 35 

WILL  —  Bequest  to  executors  to  pay  the  ificoine  until  t/ie  beneficiary  reaches  the 
age  of  thirty  wfien  he  is  to  hare  the  principal  absolutely  —  vesting  of  the  legacy 
in  case  of  tJie  death  of  tfie  legatee  under  tfie  age  of  thirty  — income  payable  to 
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a  party  annually  for  life  and  not  paid  passes  to  his  executor.]  1.  The  will  of 
a  testator  provided;  '*  Tent?i.  I  give  and  bequeath  unto  my  executors  the  sum 
of  four  thousand  dollars,  in  trust,  nevertheless,  to  be  invested  by  them, 
and  the  income  thereof  to  be  paid  in  equal  shares  to  my  nephews  John  E. 
Ditmars  and  Oscar  G.  Ditraars,  of  Waterloo,  N.  Y.,  annually,  until  they 
respectively  arrive  at  the  aze  of  thirty  years.  When  the  said  John  E.  Dit- 
mars shall  reach  the  age  of  thirty  years,  one-half  of  said  sum  shall  be  jmid 
to  him  t-o  hare  and  to  hM  the  same  absolutely,  and  when  the  said  Oscar  Q.  Dit- 
mars shall  arrive  at  the  age  of  thirty  years  the  remaining  sum  of  two  thou- 
sand dollars  shall  be  paid  to  him  to  have  and  to  hold  absolutely.     »     *    * 

*'  Sixteenth.  I  give,  devise  and  bequeath  to  my  executors  all  the  rest,  resi- 
due and  remainder  of  my  property,  both  real  and  personal,  of  every  name 
and  nature,  in  trust,  nevertheless,  to  invest  one-sixth  part  thereof  for  the 
use  and  benefit  of  my  nephew  John  E.  Ditmars,  of  Waterloo,  N.  Y.,  the 
Income  thereof  to  be  paid  to  him  for  and  during  his  natural  life,  and  the  princi- 
pal to  be  paid  to  his  heirs  at  his  deceased."*  This  clause,  after  making  similar 
provision  for  five  other  legatees,  concluded  "The  income  on  all  the  above 
legacies  in  this  item  shall  be  paid  annually." 

Upon  entering  upon  their  duties  the  executors  set  aside  the  $4,000  as 
required  by  the  10th  clause  and  paid  the  annual  income  upon  §2,000  thereof 
to  the  legatee,  John  E.  Ditmars,  but  omitted  to  divide  the  residuary  estate 
in  the  manner  directed  in  the  16th  clause,  aud  no  part  of  the  income  arising 
therefrom  was  ever  paid  to  John  E.  Ditmars,  who  died  at  the  age  of  twenty- 
one,  leaving  a  last  will  and  testament  whereby  all  his  estate  was  devised  and 
beoueathed  to  his  brother,  Oscar  G.  Ditmars. 

The  estate  of  said  John  E.  Ditmars,  aside  from  his  interest  in  his  uncle's 
estate,  being  insutllcieut  to  pay  his  debts  and  funeral  expenses,  a  contro- 
versy arose  between  his  executor  and  Oscar  G.  Ditmars  as  to  who  was 
entitled  to  the  principal  of  the  legacy  of  $3,000  and  to  the  interest  thereon 
from  the  time  of  John  E.  Ditmars'  death.  The  executor  also  sought  to  com- 
pel the  payment  to  him,  from  the  death  of  his  testator,  of  the  income  of  the 
one-sixth  of  the  residuary  estate  mentioned  in  the  16th  clause  of  the  will. 

Held,  that  it  was  the  testator's  intention  that  the  bequest  of  |2,000  to 
John  E.  Ditmars  should  vest  in  him  at  the  testator's  death,  as  was  indi- 
aited  by  the  fact  that  the  interest  upon  the  legacy  was  directed  to  be  given 
to  the  legatee  until  the  legacy  itself  became  payable,  the  interest  being  as 
much  a  part  of  the  legacy  as  was  the  principal,  and  by  the  further  fact  that 
the  fund  of  $4,000  out  of  which  such  legacies  were  to  be  paid  was  directed 
to  be  severed  at  once  from  the  general  estate  and  invested  for  the  benefit 
of  the  legatees  until  the  time  should  arrive  when  they  should  be  severally 
entitled  to  the  principal ; 

That  John  E.  Ditmars  was  entitled  to  receive  one-sixth  part  of  the  income 
arising  from  the  residuum  of  the  estate  in  the  hands  of  the  executors  at  the 
end  of  each  year  succeeding  the  testator's  death,  and  that  as  no  part  of  such 
income  had  been  paid  to  John  E.  Ditmara  during  his  lifetime,  his  executor 
was  entitled  to  receive  the  same.     Zartman  v.  Ditmars 173 

2 A  fund  of  which  the  income  is  to  be  paid  to  one  for  life,  and  amounts 

aggregating  m^yrethan  the  fund  are  g^imn  tlicrefrom  to  tarious  legatees  —  insuffi- 
ciency of  t fie  fund  to  pay  all  such  legacies — a  void  legacy  goes  to  them  and 
not  into  the  residuary  estate.  |  A  testator  by  his  will  gave  the  interest  on 
$40, 000  to  his  wife  during  her  life,  and  on  her  death  gave  the  same  to  various 
legatees  in  amounts  the  aggregate  of  which  exceeded,  by  several  thousand 
dollars,  the  $40,000  fund.  He  also  gave  other  legacies,  and  provided  that 
if  his  estate  be  not  sufficient  "to  pay  all  the  legacies  above-mentioned  in 
full,  they  are  to  bepaid  j»r<?  rata,  excepting  the  legacy  of  $40,000  to  my  wife 
Caroline." 

The  residue  of  the  estate,  after  paying  one  other  legacy,  was  given  in  equal 
portions  to  eight  parties. 

The  executoi-s'  accounts  were  settled  as  to  all  the  estate  except  the 
$40,000  fund,  and,  after  the  death  of  the  widow,  on  a  judicial  settlement  of 
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WILL  —  Contin  H«i.  TAq^ 

the  accounts  of  the  executors  relating  to  such  fund,  it  appeared  that  it 
amounted  to  just  $40,000,  and  that  one  of  the  legacies  given  out  of  the  fund 
on  the  death  of  the  widow  was  void  because  of  the  indefiniteness  of  the 
beneticiarles. 

Held,  that  the  amount  of  the  void  legacy  did  not  pass  to  the  residuary 
legatees,  but  to  the  remaining  legatees  entitled  to  share  in  remainder  in  the  ' 

$40,000  fund  — the  provision  of  the  will  in  reference  to  the  said  fund  giving  * 

"the  said  $40,000  and  accrued  interest  or  income  so  held  in  trust"  to  the 
beneficiaries  named,  showing  that  the  testator  had  an  idea  that  the  fund  was 
or  might  be  more  than  $40,000,  and  the  fund  being  separate  from  the  bal- 
ance of  the  estate,  probably  to  continue  for  many  years  after  all  or  most  of 
the  other  provisions  of  the  will  were  executed,  ana  there  being  no  division,  ^ 

in  terras,  by  the  testator  of  the  fund  into  specific  or  aliquot  parts,  although 
there  w^ere  designations  of  certain  amounts  given  to  the  respective 
beneficiaries ; 

That  the  testator  having  in  view  particular  objects  of  his  bounty,  as  regards 
this  fund,  a  construction  would  not  be  favored  that  would  divert  any  part 
of  the  fund  to  other  objects  until  the  legacies  given  therefrom  were  fully 
paid.    Matter  of  Botsford 73 

3.  ^feltwvandum  of  an  intentate  an  to  a  bank  account,  hM  to  be  tefta- 

mentary  and  not  a  present  gift. \  In  an  action  brought  by  one  Plasterstein 
against  the  administrator  of  Samuel  Levy  for  the  amount  of  a  savings  bank 
deposit  which  was  standing  iu  the  latter's  name  at  the  time  of  his  death, 
Plasterstein  testified  that  on  the  evening  previous  to  Levy's  death  the  latter 
gave  him  a  bank  book  together  with  an  account  book,  in  which  the  follow- 
ing memorandum  made  b}'  Levy  was  written: 

"  In  the  month  of  February,  for  that  what*  Shepsel  Plasterstein  has  served 
me  during  my  sickness,  and  for  that  what*  I  owed  him  for  board  and  for 
books,  I  give  to  Shepsel  Plasterstein  all  my  monev  which  is  in  the  Citizens* 
Savings  Bank,  and  what  in  that  book  is  written  down. 

•SAMUEL  LEVY." 

Held,  that  it  w'as  evident  from  the  language  of  the  memorandum  that  it 
was  not  intended  as  an  assignment,  but  fis  a  testamentary  disposition,  and 
that  it  was  admissible  only  as  evidence  of  Levy's  intention  to  make,  not  a 
present  gift  of  the  deposit,  but  a  gift  to  take  effect  after  his  death. 

Plasterstein  r.  Hoes 421 

4. Proof  insufficient  to  establish  a  gift  causa  mortis.]   Proof  insufficient 

to  establish  a  gift  causa  mortis,  of  the  deposit,  considered.     Id.  f        f 

Action  to  determine  the  validity  of  a  will  —  wfiat  camplaini  is  insuffl-  I 

cient  to  sustain  an  action  under  section  265Sa  of  the  Code  of  Cif>il  Procedure.  \ 

Hee  OcoBocK  v.  Eeles 1 14 

WITNESS — Question  as  to  illicit  intercourse,  tending  to  impair  tJie  moral 
character  of  a  prisoner,  asked  on  his  crotis-exami nation. 

See  People  r.  Smith 280 

Ejectment  —  a  icitness  may  not  testify  that  his  wife  '* claimed  to  vtcn**  4 

the  land. 

See  Diefendorf  r.  Thomas 40 

Evidence  that  a  defendant  was  present  at  a  conversation  with  the  plain-  m 

tiff's  intestate. 

See  Blum  r.  Langfeld 590 

WKIT —  Of  mandamus. 
See  Mandamus. 

WRITTEN  EVIDENCE:  I 

See  Evidence. 

WBITTEN  INSTBUME1\       -  Parol  evidence  to  vary. 
See  Evidence. 

See  Contract. 
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